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THE    PKEFACE. 

TfLs  motives  for  undertakiBg  the  compilation  of  a  New 
Digest  of  Indiaji  Law,  are  so  well  unfolded  in  a  letter 
addressed  by  the  late  Six  Williau  Jonjes  to  the  Supreme 
Council  of  Bengal,  tha^  it  will  suffice  to  extract  therefrom 
the  sentiments  expressed  by  that  venerable  Magistrate. 
It  must  ever  be  regretted,  that  the  Public  has  los^  by  his 
premature  death,  a  translation,  from  his  pen,  of  a  Digest 
compiled  under  his  direction,  and  an  introductory  Discourse, 
for  which  he  had  prepared  curious  and  ample  materials.^ 
The  loss  is  irreparable  ;  for,  no  other  joins  to  a  competent 
knowledge  of  Oriental  Languages,  that  legislative  spirit 
and  intimaite  acquaintance  with  the  Principles  of  Jurispru- 
<ience,  which  he  possessed  in  so  eminent  a  degree. 

•'Nothing,"  says  Sir  William  Jones,  in  the  address 
alluded  to,  "  could  be  more  obviously  just  than  to  determine 
"  private  contests  according  to  those  laws  which  the  parties 
'*  themselves  had  ever  considered  as  the  rules  of  their 
''conduct  and  engagements  in  civil  life;  nor  could  any 
''  thing  be  wiser  than,  by  a  legislative  act,  to  assure  the 
*'  Hindu  and  Mudelman  subjects  of  Great  Britain,  that  the 
''{Hivate  laws  which  they  severally  hold  sacred,  and  a 
**  violation  of  which  they  would  have  thought  the  most 
'*  grievous  oppression,  should  not  be  superseded  by  a  new 
"  system,  of  which  they  could  have  no  knowledge,  and 
*^  which  they  must  have  considered  as  imposed  on  them  by 
"  a  spirit  of  rigour  and  intolerance.     So  far  the  principle  of 

♦  S«ehii  Iflf  t  ADoifertMry  Disconrse  lis  President  af  the  Asiatic  Society,  Vol.rV,p,176. 
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''  decision  between  the  native  parties  in  a  cause  appears 
^^  perfectly  clear :  but  the  difficulty  lies  (as  in  most  other 
"  cases)  in  the  application  of  the  principle  to  practice  ;  for 
"  the  Hindu  and  Muselman  laws  are  locked  up  for  the  most 
"  part  in  two  very  difficult  languages,  Sanscrit  and  Arabic, 
"  which  few  Europeans  will  ever  learn,  because  neither  of 
"  them  leads  to  any  advantage  in  worldly  pursuits  ;  and  if 
''  we  give  judgment  only  from  the  opinions  of  the  native 
"  lawyers  and  scholars,  we  can  never  be  sure  that  we  have 
^'  not  been  deceived  by  them.  It  would  be  absurd  and 
'^  unjust  to  pass  an  indiscriminate  censure  on  a  considerable 
'^  body  of  men  ;  but  my  experience  justifies  me  in  declaring, 
"  that  I  could  not,  with  an  easy  conscience,  concur  in  a 
"  decision,  merely  on  the  written  opinion  of  native  lawyers, 
'^  in  any  cause  in  which  they  could  have  the  remotest  inter- 
"  est  in  misleading  the  Court :  nor,  how  vigilant  soever  we 
"  might  be,  would  it  be  very  difficult  for  them  to  mislead 
"  us  ;  for  a  single  obscure  text,  explained  by  themselves, 
"  might  be  quoted  as  express  authority,  though  perhaps,  in 
'*  the  very  book  from  which  it  was  selected,  it  might  be  dif- 
''  ferently  explained,  or  introduced  only  for  the  purpose  of 
'*  being  exploded.  The  obvious  remedy  for  this  evil  had 
''  occurred  to  me  before  I  left  England,  where  I  had 
'^  communicated  my  sentiments  to  some  friends  in  Parlia- 
'*  ment,  and  on  the  Bench  in  Westminster  Hall,  of  whose 
"  discernment  I  had  the  highest  opinion  ;  and  those 
*^  sentiments  I  propose  to  unfold,  in  this  letter,  with  as 
'^  much  brevity  as  the  magnitude  of  the  subject  will  admit. 
"  If  we  had  a  complete  Digest  of  Hindu  and  Muhammedan 
''  laws,  after  the  model  of  Justinian's  inestimable  Pandects, 
^^  compiled  by  the  most  learned  of  the  native  lawyers,  with 
^'  an  accurate  verbal  translation  of  it  into  English ;  and  if 
^^  copies  of  the  work  were  reposited  in  the  proper  offices  of 
^^  the  Sedr  Diwdni  Addlat,  and  of  the  Supreme  Court,  that 
^'  they  miglit  occasionally  be  consulted  as  a  standard   of 
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^'  justice,  we  should  rarely  be  at  a  loss  for  principles  at  least, 
^'  and  rules  of  law,  applicable  to  the  cases  before  us,  and 
"  should  never  perhaps  be  led  astray  by  the  Pandits  or 
*'  Maulavts,  who  would  hardly  venture  to  impose  on  us,  when 
''  their  imposition  might  so  easily  be  detected.     The  great 
"  work,  of  which  Justinian  has  the  credit,  consists  of  texts 
"  collected  from  law-books  of  approved  authority,  which  in 
'^  his  time  were  extant  at  Rome :  and  those  texts  are  digested 
^'  according  to  a  scientifical  analysis  ;  the  names  of  the  original 
"authors,  and  the   titles   of  their  several  books,   being 
"  constantly  cited,  with  references  even  to  the  parts  of 
'^  their  works  from  which  the  different  passages  were  selected. 
"  But  although  it  comprehends  the  whole  system  of  juris- 
'^  prudence,  public,  private,  and  criminal,  yet  that  vast 
'^  compilation  was  finished,  we  are  told,  in  three  years  :  it 
"  bears  marks,  unquestionably,  of  great  precipitation,  and 
"  of  a  desire  to  gratify  the  Emperor  by  quickness  of  dispatdi ; 
'^  but,  with  all  its  imperfections,  it  is  a  most  valuable  mine 
"  of  juridical  knowledge.     It  gives  law  at  this  hour  to  the 
'^  greatest  part  of  Europe ;  and,  though  few  English  lawyers 
'^  dare  make  such  an  acknowledgment,  it  is  the  true  source 
^'  of  nearly  all  our  English  laws  that  are  not  of  a  feudal 
'^  origin.    It  would  not  be  unworthy  of  a  British  Govern- 
'*  ment  to  give  the  Natives  of  these  Indian  provinces  a 
"  permanent  security  for  the  due  administration  of  justice 
'^  among  them,  similar  to  that  which  Justinian  gave  to  his 
"  Greek  and  Boman  subjects  ;  but  our  compilation  would 
'^  require  far  less  labour,  and  might  be  completed  with  far 
''  greater  exactness,  in  as  short  a  time ;  since  it  would  be 
"  confined  to  the  laws  of  Contracts  and  Inheritances,  which 
'^  are  of  the  most  extensive  use  in  private  life,  and  to  which 
^^  the  Legislature  has  limited  the  decisions  of  the  Supreme 
'^  Court  in  causes  between  native  parties  :  the  labour  of  the 
'^  work  would  also  be  greatly  diminished  by  two  compilations 
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*^  already  made  in  Sanscrit  and  Arabic,  which  approach 
"  nearly,  in  merit  and  in  method,  to  the  Digest  of  Justinian. 
'^  The  first  was  composed  a  few  centuries  ago  by  a  Brdhman 
''  of  this  province,  named  Raghunandana,  and  is  comprised 
''  in  twenty-seven  books  at  least,  on  every  branch  of  Hindu 
''  law :  the  second,  which  the  Arabs  call  the  Indian  Deci- 
^'  sions,  is  known  here  by  the  title  of  FetdvAi  Adlemgiri, 
*'  and  was  compiled,  by  the  order  of  Aurangzib,  in  five 
^'  large  volumes,  of  which  I  possess  a  perfect  and  well 
^'  collated  copy.     To  translate  these  immense  works,  would 
'^  be  superfluous  labour ;  but  they  will  greatly  facilitate  the 
'^  compilation  of  a  Digest  on  the  Laws  of  Inheritance  and 
'*  Contracts ;  and  the  Code,  as  it  is  called,  of  Hindu  law, 
'^  which  was  compiled  at  the  request  of  Mr.  Hastings,  will 
'^  be  useful  for  the  same  purpose,  though  it  by  no  means 
"  obviates  the  difiiculties  before  stated,  nor  supersedes  the 
''  necessity,  or  the  expedience  at  least,  of  a  more  ample 
'^  repository  of  Hindu  laws,  especially  on  the  twelve  different 
'^  contracts,  to  which  Ulpian  has  given  specific  names,  and 
''  on  all  the  others,  which,  though  not  specifically  named, 
*'  are  reducible  to  four  general  heads.     The  last-mentioned 
''  work  is  intitled  Vivdddrnava  Situp)  and  consists,  like  the 
*'  Roman  Digest,  of  authentic  texts,  with  the  names  of  their 
'^  several  authors  regularly  prefixed  to  them,  and  explained, 
'^  where  an  explanation  is  requisite,  in  short  notes,  taken 
**  from  commentaries  of  high  authority  :  it  is,  as  far  as  it 
*'  goes,  a  very  excellent  work  ;  but  though  it  ajqDear  ex- 

( > )  The  composilion  o  f  this  work  was  proposed  as  early  as  the  1 8th  of  March  1 7  73  at 
the  opening  of  the  Court  of  Sudder  Dewannj  Adawlut  of  Bengal,  and  in  December  in  the 
same  year  it  was  reported  to  th»  President  that  the  Digest  was  nearly  completed  in  the 
Sanskrit  language,  and  that  a  translation  was  being  made  into  Persian  for  the  purpose 
of  being  again  translated  into  English.  Early  in  the  following  year,  1774,  Warren 
Hastings  transmitted  a  specimen  of  the  English  version  to  the  Court  of  Directors  :  uid 
in  the  same  year,  Mr.  Halhod  published  the  entire  work  in  English  nnder  the  title  of  **  A 
Code  of  Gentoo  .Laws.*'— For  the  reasons  given  by  Sir  William  Jones,  this  is  not  consi- 
dered a  work  of  any  authority,  and  reference  to  it  is  seldom  made  in  judicial  proceedings. 
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^^  tremely  difiuBe  on  subjects  rather  curious  than  useful,  and 
'^  though  the  chapter  on  Inheritances  be  copious  and  exact, 
"  yet  the  other  important  branch  of  jurisprudence,  the  Law 
"  of  Contracts,  is  very  succinctly  and  superficially  discussed, 
''  and  bears  an  inconsiderable  proportion  to  the  rest  of  the 
'^  work.  But,  whatever  be  the  merit  of  the  original,  the 
"  translation  of  it  has  no  authority,  and  is  of  no  other  use 
"  than  to  suggest  inquiries  on  the  many  dark  passages 
"  which  we  find  in  it :  properly  speaking,  indeed,  we  cannot 
*'  call  it  a  translation  ;  for  though  Mr.  Halhed  performed 
"  his  part  with  fidelity,  yet  the  Persian  interpreter  had 
"  supplied  him  only  with  a  loose  injudicious  epitome  of  the 
'*  original  Sanscrit,  in  which  abstract  many  essential  pas- 
''  sages  are  omitted,  though  several  notes  of  little  conse- 
"  quence  are  interpolated,  from  a  vain  idea  of  elucidating 
''  or  improving  the  text."* 

Besides  the  great  work  ofRAGHUNAND  AN  A  above  mentioned, 
many  other  Digests  have  been  compiled  by  Hindu  lawyers ; 
which,  Kke  his,  consist  of  texts  collected  from  the  Institutes 
attributed  to  ancient  legislators,  with  a  gloss,  explanatory 
of  the  sense,  and  reconciling  seeming  contradictions,  to 
fulfil  the  precept  of  their  great  lawgiver,  ^'  When  there  are 
*'  two  sacred  texts  apparently  inconsistent,  both  are  held 
'^  to  be  law ;  for  both  are  pronounced  by  the  Wise  to  be 
"  valid  and  reconcileable.^f  From  various  digests,  and 
from  commentaries  on  the  institutes  of  law,  the  present 
Digest  has  been  compiled  ;  and  the  venerable  author, 
Jaqannat'ha,  has  added  a  copious  commentary,  sometimes 

*  The  letter  from  which  this  extract  is  taken,  is  dated  19th  March  1788.  On  the 
same  date,  the  then  Governor  General,  Marquis  Cornwallis,  with  the  concurrence  of 
the  Members  of  Council,  accepted  the  offer  in  terms  honourable  to  the  proposer,  and 
expressive  of  the  most  liberal  sentiments,  **  The  object  of  your  proposition,"  they  say, 
^  being  to  promote  a  due  administration  of  justice,  it  becomes  interesting  to  humanity ; 
**  and  it  is  deserving  of  our  peculiar  attention,  as  being  intended  to  increase  and  secure 
»•  the  happmess  of  the  numerons  subjects  of  the  Company's  provinces," 

t  Mki?t7,  Chap,  ri,  T.4I. 
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indeed  pursuing  frivolous  disquisitions^  but  always  fully 
explaining  the  various  interpretations  of  which  the  text  is 
susceptible.  In  restricting  this  compilation  Jbo  the  law  of 
contracts  and  successions^  he  has  omitted  the  law  of 
evidence,  the  rules  of  pleading,  the  rights  of  landlord  and 
tenant,  the  decision  of  questions  respecting  boundaries, 
with  some  other  topics,  which  should  be  likewise  treated 
for  the  purpose  of  assisting  courts  of  civil  judicature  in 
deciding  private  contests  according  to  the  laws  which  the 
Hindu  subjects  of  Great  Britain  hold  sacred.  The  body  of 
Indian  Law  comprises  a  system  of  duties  religious  and 
civil.  Separating  the  topic  of  religious  duties,  and  omit- 
ting ethical  subjects,  Hindu  lawyers  have  considered  civil 
duties  under  the  distinct  heads  of  private  contests  and 
forensic  practice  :  the  first  comprehends  law  private  and 
criminal  ;  the  last  includes  the  forms  of  judicial  procedure, 
rules  of  pleading,  law  of  evidence  written  and  oral,  adverse 
titles,  oaths,  and  ordeal.  The  translation  of  Menu  has 
sufficiently  made  known  the  criminal  law  of  the  JIvidus, 
which  is  now  superseded  by  the  Muhammedan  system  :  but 
another  head  of  private  contests,  in  which,  under  the  name 
of  disputes  concerning  boundaries,  the  rights  of  husbandmen 
are  examined,  contains  matter  both  curious  and  useful  ; 
practical  law,  especially  the  system  of  evidence,  must  be 
sometimes  consulted  in  the  provincial  courts,  which  are  not 
governed  by  English  law ;  and  the  rules  of  special  pleading 
have  been  pronounced  excellent  by  one  whose  opinion  has 
great  weight.* 

The  D'herma  Sdstra^^^  or  sacred  code  of  law,  comprising 

*  Sir  William  Jones,  in  a  mannscript  note. 

(*)    The  Dharma  Sdstra  may  be  conTenientlj  divided  into  three  classes  : 

L    The  SmriHs,  or  Text  books,  which  are  the  fonndation  of  all  Hindn  law. 

n.  The  Vyakhpuna,  or  Glosses  and  Commentaries  npon  the  SmritU,  many  of  which 
partake  of  the  nature  of  Digests. 

in.  The  Nibandhana  Grandha,  or  Digests  properly  so  called,  either  of  the  whole 
body  of  the  Law  or  of  particular  portions  thereof,  collected  from  the  text-boo^g  and  their 
commentators. 
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all  the  Subjects  above  mentioned,  is  called  SmrUi,  what  was 
remembered,  in  contradistinction  to  Sruti^  what  was  heard. 
By  these  names  it  is  signified,  that  the  Veda  has  preserved 
the  words  of  revelation,  while  the  system  of  law  records  the 
sense  expressed  in  other  words.  It  has  been  promulgated 
by  thirty-six  ancient  Sages,  who  are  named  in  three  verses 
of  Ae  Padma  purdna ;  YXjntawalcya,  however,  mentions 
no  more  than  twenty  :  on  the  other  hand,  Sages  are  cited  in 
law  tracts,  whose   names   do  not  appear  in  either  list.W 


(*}  EIma  Kruhua,  a  niodeni  Hindti  writer,  giret  a  list  of  thirty-nine  sagei,  of 
whom  nine  are  new  namei,  not  found  in  the  litti  giren  bj  Yajvtatalkta  and  the 
Padma  pur  ana. 

The  following  \b  a  list  of  all  the  sagea  or  Rishis,  who  are  recognised  at  authors  of 
diatfaict  eodes  of  Hinda  law  and  ritual.  Yajntatalkta.  mentions  twenty  names,  ris  :— 


1. 

Itauu. 

8. 

Yama. 

15. 

Sankha. 

a. 

Airi. 

9. 

^Apastamba, 

•    16. 

Likhita. 

3. 

Vishnu. 

10. 

Samvarta. 

17. 

Daksha. 

4. 

Hanta. 

11. 

Katwayana, 
Vnhtupati. 

18. 

Gautama, 

6. 

Yajnyopalkya. 

13. 

19. 

Sdiaiapa, 
Vasishia. 

«. 

13. 

Pariuara, 

20. 

7, 

Angirat. 

14. 

Vy^. 

Parasasa  enumerates  also  twenty  authors  ;  but  instead  of  Yamat  Vrikaspatit  and 
Vyiua  in  the  abore  list,  he  gives  the  names  of  Kasyapa^  Qargya^  Mid  Prachilas, 

Hie  following  seyenteen  names  giren  in  the  Padma  purana,  do  not  occur  in  the 
preceding  list :— 


21.    MarichS. 

27.    V%9t6mitra. 

33. 

Jo&o/f. 

22.    Pulastya. 

28.    Devaia. 

84. 

Sumantu. 

23.     PrachiUu, 

29.    Rishyofringa, 

35. 

Pardskara,          ^ 

JLauahakshi, 

Kumumi, 

24.    Bkrigu. 

30.     Gargya. 

36. 

25.    N&rada, 

31.    Bavdkdgana. 

37. 

26.    Katyapa, 

32.     Paithinasi, 

Rama  Krishna's  catalog 

ne  contains  the  following  nine 

names  which  are  not  recorded 

eiUier  of  the  lists  abore  gi^ 

rcn  :— 

38.  Aani, 

39.  Otyavana. 

41.  Jatakarna. 

42,  Pitamaha, 

44. 

45. 

Budha. 
Sattfoyana. 

40.    Ch'hagaUya. 

43.    Prafapaiu 

46. 

Soma, 

To  the  abore  forty-six  names  some  writers  add  fire  more,  increasing  the  number  to 
fifty-one  ;  the  new  names  are  :— 

47.  Lohita,  1        49.     Chidambara,  I        51.    Sandilya, 

48.  Kanva.  I        50.    Bharadvaja,  \ 

Mm.  BoRBADAiLS  mentions  the  names  of  ten  sages  as  authors  of  Law  Institutes. 
(Preface  to  Vy<^vahara  MayHkhu.) 

52,    Asvalayana,  56.    Dkaumya,  59.     VaUa. 

23,    Atreya,  57.    Ndciketu,  60.     Vyaqhra. 

54.  Kriihnajini,  58.    Markandeya.  61.    Satyavrata. 

55.  DaUa. 

Reference  to  the  Institutes  of  these  authors  is  seldom  met  with, 
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Treatises,  attributed  to  these  ancient  philosophers,  are 
extant,  which  internal  evidence  proves  to  be,  though 
probably  composed  by  other  persons,  as  the  Purdnas, 
written  by  many  different  authors,  are  all  ascribed  to 
Vyasa  ;  for,  the  dramatic  form  which  has  been  given  to  most 
of  those  tracts,  and  the  use  of  the  third  person  when  the 
reputed  author  is  named  in  his  code,  extort  a  confession 
from  commentators,  that  the  institutes  must  have  been 
composed  by  pupils  from  the  recollection  of  precepts  deli- 
vered by  their  holy  instructor.  Without  examining  whether 
the  authenticity  of  codes  now  extant  be  thus  sufficiently 
established,  the  Hindus  revere  those  institutes,  as  contain- 
ing a  system  of  sacred  law  confirmed  by  the  Veda  itself,  in 
a  text  thus  transliated  by  Sir  William  Jones  according  to 
r  the  gloss  of  Sancara  :  '^  God,  having  created  the  four  classes, 
had  not  yet  completed  his  work  ;  but,  in  addition  to  it,  lest 
the  royal  and  military  class  should  become  insupportable 
through  their  power  and  ferocity,  he  produced  the  trans- 
cendent body  of  law ;  since  law  is  the  king  of  kings,  far 
more  powerful  and  rigid  than  they  :  nothing  can  be  mightier 
than  law,  by  whose  aid,  as  by  that  of  the  highest  monarch, 
even  the  weak  may  prevail  over  the  strong." 

Concerning  the  birth  and  actions  of  the  legislators,  we 
know  little  more  than  what  is  recorded  in  the  Purdnobs ; 
and  the  whole  of  what  is  there  recorded,  belongs  either  to 
heroic  history,  or  to  mythology.  Such  topics  would  be  here 
misplaced  :  but  a  short  notice  of  the  institutes,  commenta- 
ries, and  digests,  which  have  been  used  by  the  compiler, 
may  be  fitly  subjoined  to  introduce  to  the  reader's  acquaint- 
ance the  authorities  cited  in  the  work. 

The  laws  of  Menu,  who  is  revered  by  Hindus  as  the 

It  maj  be  mentioned  in  this  place  that  several  Smritis  are  sometimes  ascribed  to  the 
same  author :  his  greater  or  lesser  InpUtaies  (vrihat  or  laghu,)  or  a  later  work  of  the 
anthor  when  old  (vriddha,) 

Nearly  nil  the  Bherma  Snsfras  nttributcd  fo  the  Sapres  above  nnmed  are  cxtauf. 
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first  of  legislators/*)  have  already  appeared  in  the  English 
language.^  Among  the  numerous  commentaries  on  his 
institutes^  the  most  esteemed  have  been  noticed  in  the 
preface  to  the  translation  of  his  work,  namely  a  commentary 
by  M^d'hatit'hi  son  of  BfiiAswAMi  BHAif  a,  which,  having 
been  partly  lost,  has  been  completed  by  other  hands  at  the 
court  of  Madana  Pala,  a  prince  oflXg^h;  another  commen- 
tary by  G  oviNDA  Raja  ;  a  third  by  D'haranid'hera  ;  and 
the  celebrated  gloss  of  CuLLtcABHATTA,  intitled  Menwart'ha 
Muctdvali,  and  some  others,  are  occasionally  quoted  in  this 
Digest.(«) 

Atri,  not  named  among   legislators   in   the  Padma 
purdnaj  is  second  in  the  list  of  Yajnyawalcya  ;  he  is  one  of 


(*)  Menu,  the  aathor  of  the  Institutes,  is  sarnamcd  Svaydmbhuta,  i.  e.  issuing  from  the 
self  existent.  He  is  regnrded  to  be  the  first  of  the  seven  Menus,  who  governed  the  world, 
Bramha  himtelf  is  related  to  have  revealed  the  laws  contained  in  the  Inititntet  to  bis 
oflttpring  :  the  Bishi  Bbrign  sabseqaenlly  promulgating  the  ordinances  thus  communicated 
by  divine  revelaiion, 

(  s)  Sir  WiLUAM  Jones'  translation  of  the  Institutes  of  Menn  was  first  published  in 
Calcutta  is  1794.  It  has  been  incorporated  also  in  the  works  of  Sir  William  Jones,  pub- 
lished by  Lord  Teignmouth,— Vol.  3,  p.  51,  edition  1799  :  and  vol.  7,  p*75,  edition  1807. 
In  1825|  a  second  edition  of  this  translation  was  published  in  2  vols.— edited  by  Sir  Graves 
C.  Haughton.  Another  translation  by  an  anonymons  author  appeared  in  Calcutta, — in 
2toIs.  1830.  A  third  edition  of  Sir  William  Jones's  translation,  edited  by  the  Revd. 
P.  Percival,  was  published  at  Madras  in  one  volume,  A  French  translation  of  the  In- 
stitntei  of  Menn  by  M.  Loiseleor  Deslongchamps  appeared  in  Paris  in  1833. 

(A)  These  four  commentaries  on  the  laws  of  Menn  are  all  in  considerable  repute. 
Sir  William  Jones,  however,  characterizes  the  first  as  prolix  and  unequal,  the  second  as 
concise  bat  obscure  ;  the  third  as  often  erroneons ;  reserving  for  the  fourth,  i.e.,  the  QIoss 
of  Cullncabbatta,  the  praise  of  being  **  the  shortest,  yet  the  most  luminous  ;  the  least 
ostentations,  yet  the  most  learned  ;  the  deepest,  yet  the  most  agreeable,  commentary  ever 
composed  on  any  author  ancient  or  modem,  European  or  Asiatic." 

In  addition  to  the  commentaries  specified  above,  mention  is  made  of  several  other 
glosses  on  the  Code  of  Menn  :  such  as  the  Manvarta  Chandrika,hj  Raghavananda,  made 
use  of  by  M.  Deslongchamps.  The  commentary  of  Bhagnrl.  The  Madhava  of  Sayanti- 
ehlMTA  I  and  the  Nandarajkrii,  by  Nandar&ja  :  both,  mentioned  by  Steele  :  and  lastly, 
the  Kamadhenut  which  Colebrooke  has  not  seen,  bnt  which  is  often  cited  by  Stridhara- 
ch&rya  in  his  Smritisara, 
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the  ten  lords  of  created  beings,*  and  father  of  Dattatrbya, 
DuRVASAS  and  S<5ma  :  a  perspicuous  treatise  in  verse,  attri- 
buted to  him,  is  extant.  Visniiu,  not  the  Indian  divinity, 
but  an  ancient  philosopher  who  bore  this  name,  is  reputed 
author  of  an  excellent  law  treatise  in  verse ;  and  HarIta  is 
cited  as  the  author  of  a  treatise  in  prose :  metrical  abridge- 
ments of  both  works  are  also  extant. 

Yajntawalcta,  grandson  of  Viswamitra,  is  described, 
in  the  introduction  of  his  own  institutes,  as  delivering  his 
precepts  to  an  audience  of  ancient  philosophers  assembled 
in  the  province  of  Mit'hild.  These  institutes  have  been 
arranged  in  three  chapters,  containing  one  thousand  and 
twenty-three  couplets/^)  An  excellent  commentary,  intitled 
MitdcshardfVf^^  composed  by  VijntaneSwaba,  a  hermit,  who 
cites  other  legislators  in  the  progress  of  his  work,  and 
expoimds  their  texts,  as  well  as  those  of  his  author,  thus 
composing  a  treatise  which  may  supply  the  place  of  a 
regular  digest :  it  is  so  used  in  the  province  of  Benares, 
where  it  is  preferred  to  other  law  tracts ;  but  some  of  his 
opinions  have  been  successfully  controverted  by  late  writers. 
Following  the  arrangement  of  his  author,  he  has  divided  his 
work  into  three  parts :  the  first  treats  of  duties ;  the  second, 
of  private  contests  and  administrative  law ;  the  third,  of 
purification,  the  orders  of  devotion,  penance  and  so  forth. 
Another  commentary  on  Yajntawalcta  by  D£vab(5d'ha, 
and  one  by  Viswar6pa,  are  occasionally  cited.  The  Dipa- 
calicd  by  ^Si&lapXj&i,  which  is  likewise  a  commentary  on 

*  Mbwu,  Chap.  I,  T.  35. 

(O  The  text  of  TAJHrATALSTX  w«i]Mriiited  in  CalciiU*iB  1818,  with  the  eom- 
mentaiy  entitled  the  MHakahara  of  Vuntanbsyaxa  ;  the  lixth  C9iiipter  of  thif  Tidaable 
work  treating  of  Inheritance,  has  been  translated  hj  Mb.  Colbbbookb,  and  printed  at 
Calcutta  1810,  Madras  1822.  A  third  edition  is  in  the  press,  edited  \^j  Mn,  W,  Stoku, 
of  the  Inner  Temple.  The  text  with  a  Oerman  traaslatioii  hap  booi  pabliahed  by  Fbo- 
FBssoB  Stbmzlbb,  at  Berlin,  1849. 
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Yajnyawalcya,  is  in  deserved   repute  with   the   Gauiiya 
school.W 

.  U^ANAS  is  another  name  of  Sucra,  the  regent  of  the 
planet  Venus  :  he  was  grandson  of  BhrIou  :  his  institutes 
in  verse^  with  an  abridgement^  are  extant ;  as  is  a  short 
treatise  containing  about  seventy  couplets  ascribed  to 
Angiras,  who  holds  a  place  among  the  ten  lords  of  created 
beings,  and,  according  to  the  Bhdgavata,  became  father  of 
Utat'hya  and  of  VrIhaspati  in  the  reign  of  the  second 
^Ienu.  a  short  tract  containing  a  hundred  couplets  is 
attributed  to  Yama,  brother  of  the  seventh  Menu,  and  ruler 
of  the  world  below :  CuLLtcABHAi^A  wrote  a  gloss  on  his 
institutes,  Apastamba  was  author  of  a  work  in  prose, 
which  is  extant,  with  an  abridgement  in  verse :  but  the 
metrical  abridgement  only  of  the  institutes  of  Samvbrta  is 
among  the  tracts  which  were  collected  for  the  present 
compilation.  Catyayana  is  author  of  a  dear  and  full  trea- 
tise on  law,  and  also  wrote  on  grammar  and  on  other 
subjects.  VidHASPATi,  r^ent  of  the  planet  Jupiter,  has  a 
place  among  legislators ;  he  was  son  of  Akoiras  according 
to  one  legend,  but  son  of  Devala  according  to  another  :  the 
abridgement  of  his  institutes,  if  not  the  code  at  large,  is 
extant.  Parasaba,  grandson  of  YaSisht'ha,  is  termed  the 
highest  authority  for  the  fourth  age  :  a  work  attributed  ta 
him  is  extant,  with  a  commentary  by  Madhavachabya. 
Vyasa,  son  of  Parasara,  is  reputed  author  of  the  Puriruis, 
which,  with  some  works  more  immediately  connected  with 
law,  are  often  cited  in  his  name.  Sang'^li,  and  Lic'HiXAare 
the  authors  of  a  joint  work  in  prose,  which  has  been  abridged 
in  verse :  their  separate  tracts  in  verse  are  also  extant. 
Heroic  history   notices  two  personages  of  the   name  of 


(»)    See  fanher  as  regards  Yajntavalkta  and  his  commentators,  Ma.  Cows- 
BKOOKB**  preface  to  his  tnuislation  of  MUakshara;  on  Inheritance, 
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Dacsha  ;  one  son  of  Brahma^  the  other  son  of  Pbagh'itas  : 
a  similar  legend  on  the  marriage  of  their  daughters^  and 
which  is  evidently  allegorical,  is  told  of  both  :  it  does  not 
appear  certain  which  of  them  is  the  legislator ;  however,  a 
law  treatise  in  verse  is  dignified  with  this  name.  Gautama, 
son  of  the  celebrated  founder  of  a  rational  system  of 
metaphysics  and  logic,  is  named  in  every  list  of  legislators, 
although  texts  are  cited  in  the  name  of  his  father  6<5taha, 
the  son  of  Utat'eya  :  an  elegant  treatise  in  prose  is  ascribed 
to  Gautama.  SatXtapa  is  author  of  a  treatise  on  penance 
and  expiation,  of  which  an  abridgement  in  verse  is  extant. 
VaSisht'ha,  the  preceptor  of  the  inferior  gods,  and  one  of 
the  lords  of  created  beings,  is  the  last  of  twenty  legislators 
named  by  YXjnyawalcta  :  his  elegant  work  in  prose  mixed 
with  verse  is  extant. 

In  the  Padma  purdna  the  number  of  thirty-six  legis- 
lators is  completed  by  the  following  names :  MAidcHi,  the 
£ei.ther  of  CaiIyapa  ;  Pula9tya,  hikev  of  Aoastya  ;  PaACHiiTAS, 
son  of  PaACHiNAVA&HiSHA  by  a  daughter  of  the  Ocean,  and 
fistther  of  Dacsha  ;  BhrIou,  son  of  Menu  ;  NXreda,  begotten 
by  Bbahma,  and  again  by  CaSyapa,  on  the  wife  of  Dacsha  ; 
CaStapa,  son  of  MaeIchi  ;  ViswXkitba,  a  Sage  among 
military  men,  who  became  a  Brahmana  through  his  devo- 
tion ;  DivALA,  *son  of  ViswXmitra,  and  grand&ther  of  the 
celebrated  grammarian  Pacini,  but  according  to  another 
legend  great-grandson  of  Dacsha  ;  RlsHYAi^BlMaA,  son  of 
YiBHANDAOA  by  a  miraculoua  birth  from  a  doe;  Garoya,  the 
asiaronomer ;  Baui>'hatana,  who  is  frequently  cited  by  law- 
yers ;  PAjfaiNASi,  who  is  also  cited  in  this  Digest ;  JabXli, 
Sumantu,  Parasoaba,  L6)qacshi  and  Cut'humi,  whose  names 
rarely  occur  in  any  compilation  (^law. 

Besides  these  legislators,  Dhaumta,  the  priest  of  the 
Pdndavas,  and  author  of  a  commentary  oft  the  YajurvMa^ 
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^AciwALATANA;  who  WTote  on  the  detail  of  religious  acts  and 
oeremoiiies,  and  Datta,  the  son  of  Atri^  are  cited  in  this 
oompikbtion ;  and  BHiCouRi  is  quoted  for  a  gloss  on  the 
institutes  of  Msnu. 

The  Udmdyana  of  Yalmici,  the  earliest  epic  poenii  is 
cited  as  nearly  equal  in  authority  with  the  poems  on 
mythology  and  heroic  history,  which  are  ascribed  to  YtXsa. 
For  the  purpose  of  elucidation,  the  compiler  sometimen 
quotes  metaphysical  rules  and  ethical  maxims,  and,  with 
particular  veneration,  the  sublime  works  of  UnATANicelBTA, 
the  reviver  of  the  rational  system  of  philosoj^y.  For  the 
same  purpose  he  has  made  some  use  of  the  dramas  and  epic 
poem  of  Galidasa,  and  lyric  poetry  of  jAtADivA.  The 
treatises  and  commentaries  of  lawyers,  which  have  been 
consulted  by  the  compiler,  are  numerous. 

The  Ch'handSga  parisiafUd  by  C^sava  MiiSra  a  cele- 
brated philosopher,  and  its  commentary  named  Paris' iMa 
pmeda'a,  are  works  of  great  authority ;  they  treat  of  the 
duties  of  priests,  especially  those  who  are  guided  in  theii^ 
religious  ceremonies  by  the  Samav6da.  A  more  general 
treatise,  intitled  Dwaita  paris'ishia,  is  the  work  of  the  same 
author,  a  native  of  Mit'hild.  The  Vivdda  Retndcara,  a 
digest  highly  esteemed  by  the  lawyers  of  Mit'hild  or  7Va6- 
huctiy  was  compiled  under  the  superintendence  of  Cha^t- 
nifiwARA,  minister  of  Harasinhadeva  king  of  Mii'hUd. 
CHAiiDi6wARA  is  reputed  author  of  other  tracts.  The 
Vtvida  (Jkintdmeni,  Vyavahdra  Chintam^i,  and  other  worka 
of  VXcHBBPATi  MiSra,  are  also  in  high  repute  among  the 
lawyers  of  Mit'hild.  No  more  than  ten  or  twelve  gene- 
ratiunahave  passed  since  he  flourished  at  SemaiU  in  TirhHt. 
The  Vmida  Chandra  and  othw  works  composed  by 
LAC^HiMXnivf  are  likewise  much  respected  in  the  Mifhild 
s<^ool.    This  learned  female  set  the  name  of  her  nephew 
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MisARu  MisRA  to  all  her  compositions  on  law  and  philosophy, 
and  took  the  titles  of  her  work  from  the  tenth  reigning 
prince,  Chandbasinha,  grandson  of  HarasinhadAva.  The 
Vivdda  Chandra  is  never  cited  by  name  in  the  new  digest ; 
although  it  has  been  frequently  copied  in  the  anonymous 
commentary. 

The  Vyavahdror-tattva,  Ddya-tattm^  and  other  works  of 
Eaghunandana  Bandyaghaiiya,  are  highly  respected  by  the 
6^ai*rfya  school. (^>  This  great  lawyer  is  frequently  cited  by 
the  title  of  SmdrtOrhhaUdchdryay  as  Vachespati  MiSra  is 
distinguished  by  his  family  name  of  MiSra.  The  Dwaita 
nimayaof  Vachesfati  Bhaitacharva,  a  treatise  on  questions 
of  lay,  is  often  quoted  by  the  compiler  of  the  new  digest, 
who  has  only  once  named  him  :  in  every  other  instance  he 
cites  him  by  the  appellation  of  '^  my  venerable  grandfather." 
In  allusion  to  the  similarity  of  their  names,  this  lawyer 
adopted  a  title  for  his ;  work  from  a  similar  treatise  by 
Vachespati  MiSra.  The  compiler  of  the  new  digest  also 
quotes  his  maternal  grandfather's  brother  by  the  appella- 
tion of ''  modem  Vachespati." 

JiM^TAVAHANA,  who  gave  his  name  to  a  digest  intitled 
D'harma  retna,  is  said  to  have  reigned  on  the  throne  of 
Sahvahana.^*®>  He  is  probably  the  same  with  the  son  of 
JiMUTACETU,  a  prince  of  the  race  of  Silaray  who  reigned  at 
TagaraJ^     The  chapter  on  Inheritance  is  extant,  with  a 

(P)  The  Tatwas  of  Kaohunandana  were  printed  at  Serampore  in  1835,  and 
again  at  Calcutta  in  1840.  These  Tatwas  treat  severally  of  a  single  topic,  as  the 
idchhra  tatwuy  oq  observances  ;  udoaha  tatwa^  on  marriage,  vyavahkra  tcUtoa,  ou  jam- 
prudence,  d&t/a  taiwOf  on  inheritance,  and  the  like. 

(^  ®)  The  treatise  of  JimdtatjUiana  on  snccessions,  well- lino wn  as  the  Dayahhaga 
or  portion  of  inheritance,  was  translated  into  English  by  Mb.  Colebrookb,  and  printed 
at  Calcatta  in  1810  ;  reprinted  in  Madras  in  18^  ;  a  third  edition  is  in  the  press  and 
will  be  shortly  oat  For  farther  particulars  about  Jimutayahana,  the  reader  is  referred 
to  the  preface  of  Mr.  Coledrooke. 

*  Asiatic  Researches,  Vol.  I,  p.  357  and  361, 
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commentary  by  6tti  GfiteHAA  Tbrcalancara,  a  modern 
writer  of  no  great  authority,  who  belongs  to  the  Gavrya 
school,  and  is  often  cited. 

Helatud'ha,  the  spiritual  adviser  of  Laoshmanas^a, 
(a  renowned  monarch  who  gave  his  name  to  an  era  of 
which  six  hundred  and  ninety-two  years  are  expired,)  is  the 
author  of  the  Nydyd  servcMUfa^  Brdhmana  aervcmoa,  Pandita 
servcmoa,  and  many  other  tracts  on  the  administration  of 
justice,  and  on  the  duties  of  classes  and  professions.  He 
was  son  of  D'hananjata  the  celebrated  lexicographer ;  and 
his  brothers  PaSupati  and  L^ajSta  are  authors  of  rituals, 
the  first  for  obsequies,  &c.  the  second  for  daily  acts  of 
religion. 

LaoshhId'hara  composed  a  treatise  on  administrative 
jtistice,  by  command  of  G6vinda  Chandra  a  king  of  Cds^i, 
sprung  from  the  Vdstava  race  of  Cdyasfhas.  He  is  likewise 
author  of  a  digest  intitled  CcUpateru,  which  is  often  cited. 
By  command  of  the  same  prince,  Narasinha,  son  of  Rama- 
CHANDRA  the  grammarian  and  philosopher,  composed  a 
law-tract  intitled  Gdvinddrmwa,  and  several  other  treatises. 

SrI  Caracharya  and  his  son  ^rInat'haoharya  Chuk- 
AMEi.1  were  both  celebrated  lawyers  of  the  Mit'hild  school. 
The  first  wrote  a  treatise  on  inheritances  ;  the  last  is  author 
of  a  tract  on  the  duties  of  the  fourth  class,  which  is  iiltitled 
AcMrya  chandriod.  1  have  not  seen  the  other  works  of 
these  authors. 

The  Smi-itisdra,  or,  at  full  length,  Smrityarthasdra,  by 
•Srid'haracharya,  a  priest  of  the  Dravir  tribe,  is  a  treatise 
on  religious  duties,  in  which  questions  of  civil  duty  are 
incidentally  introduced.  He  cites  the  Cdmad'hSnu,  a  law 
tract  said  to  be  a  gloss  on  Mb»u  ;  but  which,  not  having 


Digitized  by 


Google 


Xxii  THK  PESfACC. 

seen  the  book,  I  cannot  sflBrm.  The  Pradipoi^  Cdlpadruma, 
mad  Calpalatd,  works  of  which  I  can  give  no  other,  notices 
are  cited  in  the  Smritisdra. 

The  Madana  Pdrijdta,  on  civil  duties,  is  the  work  of 
YiiftwEdwABABHAff A,  and  derives  its  name  from  Mabaita 
PXla,  a  prince  of  the  Jdi  race,  who  reigned  at  C4sht'hana 
gar  or  I/kih.  This  work,  whidi  is  sometimes  qnoted  in  the 
name  of  Madana  P^la  himself,  cites,  among  other  anthori- 
ties,  the  Sapardrca  and  SmrUuAandricd,  which  do  not 
iqspear  to  be  otherwise  known,  and  the  Hfmddri,  which  is 
occasionally  quoted  in  the  new  digest 

S^LAPANi,  a  native  otMil^hild,  who  resided  at  Sahtirki 
iu  Bengal,  wrote  a  treatise  on  penance  and  expiation,  which 
is  in  great  repute  with  both  sdiools.  His  commentary  on 
YIjnyawalota,  intitledDfpacaZictf,  has  been  already  noticed. 
Bhavad^va  BHAff a,  also  called  Balabalabhi  Bhujanga, 
was  author  of  several  treatises  on  religious  duties.  These, 
with  the  rituals  of  the  same  author,  are  mudi  consulted  in 
Bengal  and  in  the  southern  provinces  of  India.  JiTi^NnETA 
is  often  cited  in  the  MitScshard,  and  sometimes  in  the  new 
Digest.  GdrlcHANDRA,  Gbah^wara,  D'hari^wara,  Bala- 
b6pa,  HARraARA,  MxTRijti  Mh^ra,  and  many  others,  have 
been  occasionally  consulted. 

Among  modem  digests  the  most  remarkable  are^  the 
Vivdddmma  s6lu,  compiled  by  order  of  Mr.  Hastings  ;  the 
Vivdda  adranava,  compiled  at  the  request  of  Sir  William 
Jones,  by  Sbrv6ru  TRiv&>i,  a  lawyer  of  Mit'hild ;  and  the 
VtvddA  hhangdmavoy  by  jAGAiOffAT'flA,  which  is  now  trans- 
lated. 

On  this  translation  I  shall  briefly  €hmrre,  thai  the 
version  of  many  texts  come  from  the  pen  of  Sir  W.  Jonis  ; 
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for  most  of  the  laws  quoted  from  Mxnu  are  found  in  hm 
tramdaiion  of  the  Mdnava  (Therma  g^dstra,  and  other  texta 
had  been  already  translated  by  him  when  perusing  the 
ordinal  digest  formerly  compiled  by  order  of  Mr.  Hastinos. 
It  has  become  my  part  to  .complete  a  translation  of  the  new 
digest  of  Indian  law.  Selected  for  thui  duty  by  Sir  John 
Shobb,  whose  attention  extended  to  promote  the  happiness 
of  the  native  inhabitants  of  the  provinces  which  he  governs, 
and  to  encourage  the  labours  of  the  literary  society  over 
which  he  presides,  is  no  less  conspicuous  than  his  successful 
administration  of  the  British  interests  in  India,  I  have 
cheerfully  devoted  my  utmost  endeavours  to  deserve  the 
choice  by  which  I  was  honoured  :  nothing,  which  diligence 
could  effect,  has  been  omitted  to  render  the  translation 
scrupulously  faithful ;  and  to  this  it  has  been  frequently 
necessary  to  sacrifice  perspicuous  diction.  The  reader, 
while  he  censures  this  and  other  defects  of  a  work  executed 
in  the  midst  of  official  avocations,  will  candidly  consider  the 
obvious  difficulties  of  the  undertaking.  Should  it  appear  to 
him  that  much  of  the  commentary  might  have  been  omitted 
without  injury  to  the  context,  or  that  a  better  arrangement 
would  have  rendered  the  whole  more  perspicuous,  he  will 
remember,  that  the  translator  could  use  no  freedom  with 
the  text,  but  undertook  a  verbal  translation  of  it :  what  has 
been  inserted  to  make  this  intelligible,  is  distinguished  by 
Italics,  as  was  practised  by  Sir  William  Jones  in  his  version 
of  Menu  and  of  the  Sirdjiyyah ;  in  very  few  instances  has 
any  greater  liberty  been  taken,  except  grammatical  expla- 
nations and  etymologies,  which  are  sometimes  though  rarely 
omitted,  or  abridged,  where  a  literal  version  would  have 
been  wholly  unintelligible  to  the  English  reader.  In  the 
orthography  of  Sanscrit  words,  the  system  adopted  by  Sir 
W.  Jones  has  been  followed.  To  obviate  the  necessity  of 
referring  to  ihe  first  volume  of  the  Asiatic  Besearches, 
^Hbtere  that  system  was  proposed,  an  explanatory  note  is 
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subjoined.  This,  with  an  index,  and  a  few  scattered  anno- 
tations, which  have  been  added,  may  prove  sufficient  to 
assist  the  occasional  perusal  of  a  work  intended  to  dissemi- 
nate a  knowledge  of  Indian  law,  and,  serving  as  a  standard 
for  the  administration  of  justice  among  the  Hindu  subjects 
of  Oreat  Britain,  to  advance  the  happiness  of  a  numerous 
people. 

H.  T.  COLEDROOKE. 

MiZRAPOOR, 

\7th  December  1796. 
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This  valuable  work  was  compiled  by  a  learned  Bengal  Puiulit, 
Jagannat'ha  Tercapanchanana,  at  the  suggestion  and  under  the 
superintendence  of  Sir  William  Jones,  and  was  translated  from 
Sanscrit  into  English  by  Mr.  Hbnby  Thomas  Colebrooke  in  1796. 
In  the  following  year,  it  was  printed,  in  four  volumes,  at  the  Press  of 
the  Honorable  the  East  India  Company  at  Calcutta  ;  and,  in  1801,  it  re- 
appeared as  a  second  edition  in  three  volumes,  when  it  was  printed 
at  the  Oriental  Press  and  published  in  London.  It  consists  of  texts 
collated  from  the  Codes,  extant  in  the  Sanscrit  language  only,  of  the 
wisest  Lawgivers  of  India,  on  the  subject  of  the  Hindu  Law  of  Con- 
tracts and  Successions,  with  a  copious  commentary,  by  the  compiler, 
based  on  the  expositions  of  leai*ned  and  skilftil  Jurists  of  earlier  times : 
and  forms  the  most  comprehensive  and  {perspicuous  body  of  Hindu 
Law  that  has  hitherto  appeared  in  the  English  language. 

As  the  w^ork  is  now  scarcely  to  be  met  with  anywhere,  having  been 
long  out  of  print,  and  encouraged  by  the  success  I  have  met  with  in 
my  endeavours  to  reproduce,  in  a  convenient  and  compact  form, 
standard  works  on  Hindu  Law  and  Indian  subjects,  I  have  ventured 
to  issue  a  thiixl  edition  on  my  own  risk  and  responsibility ;  and  thereby 
to  place  within  the  reach  of  all  those  who  may  be  interested  in  the 
subject,  *^a  mine  of  juridical  learning,"  as  Colbbrooke's  Digest  has 
been,  not  undeservedly,  characterized,  "  throwing  light  upon  every 
question  on  which  it  treats,"  notwithstanding  its  defects  in  some 
respects. 

It  was  my  intention  to  have  supplemented  the  present  edition  with 
foot-notes  explanatory  and  otherwise  of  the  text,  and,  with  this  view, 
I  secured  the  services  of  an  able  and  experienced  judicial  officer,  whose 
notes  appear  on  the  first  200  pages  distinguished  from  the  rest  by  the 
aflSx  ''  Editor ;"  but,  owing  to  want  of  time  on  his  part  to  prosecute 
the  undertaking  as  expeditiously  as  circumstances  demanded  and  other 
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unavoidable  impediments  which  caused  considerable  delay  in  passing 
the  work  through  the  Press,  I  abandoned  this  design  and  re-printed 
the  remaining  portion  of  the  work  verbatim  from  the  second  edition. 
This  is  to  be  the  less  regretted  as  the  stereotyped  character  of 
Hindu  Law  and  the  wise  policy  of  the  British  Indian  Legislature 
in  abstaining  to  interfere,  as  far  as  possible,  with  the  institutions  of  the 
people,  leave  little  room  for  re-editing.  Portions  of  the  work,  it  is 
true,  have  been  rendered  obsolete  by  Statutary  Law,  and  the  Decisions 
of  Lidian  Courts  have  illustrated  and  amplified  many  of  the  doctrines 
contained  in  it,  and  to  have  noticed  these  in  their  proper  places  would 
have  been  an  advantage,  yet  still  such  thorough  revision  would  involve 
considerable  more  delay  than  the  present  demand  for  books  of 
this  description  warrants  my  incurring.  The  work,  as  a  standard 
authority,  even  in  its  present  form,  will  be  doubtless  acceptable  to  the 
legal  public ;  and  considering  all  circumstances,  I  have  deemed  it 
prudent  to  push  forward  its  printing  as  fast  as  possible  and  to  publish 
each  volume  aB  it  was  ready. 

La  regard  to  typographical  execution,  the  present  edition  is 
decidedly  superior  to  its  predecessor,  which  was  printed  about  sixty- 
three  years  ago.  The  subject  matter  of  each  section  is  given  at  die 
head  of  the  page  to  fecilitate  reference,  and  the  work  itself  is  pre- 
sented in  a  more  compact  form  by  reducing  its  bulk  from  three  to  two 
complete  volumes. 

COLBBBOOKE  has  been  much  esteemed  as  a  Sanscrit  scholar,  and 
many  of  the  most  valuable  papers  which  aj^peared  in  the  Anatic 
ResearcJieSy  were  contributed  by  him.  A  list  of  these  and  of  his  other 
works  is  given  at  page  316  of  volume  2  of  the  Biographical  Division 
of  Knight's  English  Cychpcedia. 

PUBLISHER, 

Madras,  Juli/  1864. 
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To  obviate  the  necessity  of  a  reference  to  the  first  rolume  of  tha 
Asiatic  BesearcheSi  where  the  system  of  orthography  which  is  here 
followed  was  first  proposed,  I  subjoin  the  pronunciation  of  the  letters. 

A,  E pronounced  as  u  in  itmj  as  t  in  «r,  as  e  in  A^r.     When  final, 

it  has  a  very  obscure  sound,  like  the  e  muit  of  the  French. 

The  B^ngalese  pronounce  this  letter  as  a  short  o. 

A as  a  in  ccUL 

I ...as  t  inJU. 

T as  t  in  machiney  and  as  ee  in  fee. 

XJ as  u  in  puU. 

U' as  00  in  pool. 

Ki nearly  as  ri  in  tr^:  more  exactly  as  n  in  merribf. 

Bl..» nearly  as  rM  in  i/ree. 

Ln.. nearly  as  Irjf  in  revelry.    In  Bengal  this  letter  expresses 

both  sy nabka  of  the  word  %. 

LrL *ih0  ianra  prolonged* 

E' «a  thefint^in-eX€r«,  and  Bseiinkeir. 

O' as  oin^. 

Ai as  t  in  ^.    In  Bengal  it  is  pronounced  like  the  Greek 

diphthong  in  pciminy  a  shepherd. 

Au as  ou  in  thou.    . 
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N  &  M. .  .represent  the  nasal  semivowel,  which  is  an  abbreviation  of 
the  nasal  consonants  at  the  end  of  a  syllable ;  sometimes 
pronounced  gutturally,  sometimes  labially.  Its  sounds  are 
familial*  to  the  French  tongue. 

H represents  the  aspirate  semivowel,  an  abbreviation  or  substi- 
tute, at  the  close  of  a  syllable,  for  the  strong  aspirate. 
It  gives  intensity  to  the  sound  of  the  preceding  vowel. 
The  short  vowels  a  and  t,  and  sometimes  u,  when  final, 
are  scarcely  perceptible  unless  followed  by  this  element. 

0 as  c  in  causey  and  as  X;  in  kill  and  ken.     Used  before  e  and  t, 

it  has  not  the  sound  of  «  but  of  k. 

C'h nearly  as  ch  in  choler,  chiromancy^  &c.     Cachexy  perhaps 

furnishes  a  better  example  of  this  sound. 

G as^  in  ^oin. 

G'lii nearly  as  g-h  in  log-house. 

N as  w^  in  sing.     It  has  the  sound  which  we  also  give  to  nasals 

preceding  guttm*al  letters,  as,  ink^  bank^  Ac. 

Ch as  ch  in  church, 

Ch'h nearly  as  ch-h  in  much  harm^  rich  lieir^  Ac.  if  no  pause  be 

made  in  pronouncing  these  words. 

J as  j  in  joy, 

J'h nearly  as  dge-h  in  edge-hili 

Ny a  peculiar  nasal,  pronounced  before  vowels  nearly  as  m  in 

pannier^  or  in  onion.  Before  a  consonant  it  varies  little 
from  the  sound  of  the  nasal  in  singe.  I  therefore  write  it 
in  such  instances  with  a  single  N.  The  conjunct  jity  is 
pronounced  in  the  eastern  provinces  as  gy^  or  as  g» 

T',T"h,  D,  D"h...the  sounds  of  these  cerebral  letters  can  only  be 
learned  by  practice  /  they  are  often  confotmded  in  pronun- 
ciation with  a  harsh  r,  or  with  an  /. 

N' a  peculiar  nasal  sounded  high  in  the  roof  of  the  mouth. 

T as  t  in  tin  and  ten. 

T'h nearly  as  t-h  in  hit  him^  white-hall^  Ac. 
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D as  d  in  deal. 

D'h nearly  as  d-h  in  red  hair. 

N as  n  in  ndde, 

P as  p  in  j9^«. 

P'h. sometimes  pronounced  as  ph  m  phUantltrojty  ;  more  gene- 
rally as  in  shepherd^  haphazard^  &c 

B as  b  in  belL 

B'h as  6-A  in  ablior, 

M as  m  in  man, 

Y as  y  in  yet;  in  the  eastern  provinces  it  is  pronounced  as  ;»'. 

B asr  in  run. 

L as  I  in  lull. 

V,  W as  V   in  valve;  sometimes  at  w  in  wind.    In   the  eastern 

provinces  it  is  confounded  with  b, 

S' a  peculiar  sibillant,  differing  from  our  $  which  is  dental^  as 

it  is  sounded  higher  on  the  palate.  It  ia  sometimes  pro- 
nounced like  ah. 

Sh as  5A  in  ship^  but  often  pronounced  as  c7*,  or  raUier  as  the 

Greek  x- 

S.. as  «  in  sin. 

H ..the  strong  breathing,  or  aspirate;  as  A  in  hair.     The  con- 

jdnct  hy  is  pronounced  in  thte  eastern  provinces  like  hj 
Confounded  by  the  ear  with  ^  or  zj  :  I  cannot  well  mark 
this  peculiar  sound. 

Csh. a  compound  letter  pronounced  as  cti  in  fiction;  but  by  some 

it  is  sounded  like  cA,  by  others  like  c'h- 
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CONTRACTS. 

BOOK    I.* 

ON    LOANS    AND   PAYMENT. 

CHAPTER  I. 

ON    LOANS. 
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Sect.  I.  On  Loans  in  general.  Topics  comprised  in  this  tide. 
Loan  defined.  Money  lending-practised  by  the  commercial 
class.  A  part  only  of  a  man's  property  shonld  be  adventured. 
In  distress  any  class  may  practise  usury ••• 3 

Sect.  n.  On  the  same,  and  on  the  Form  of  the  Gontraot.— Art  L 
Ok  improper  Loans.  Nothing  should  be  lent  to  women, 
slaves,  or  minors :  but  a  loan  for  necessaiy  support  may  be 
recovered.  A  loan  should  not  be  made  to  one  firom  whom 
payment  cannot  be  enforced • 14 

Art.  IL  On  the  Form  of  thb  Contract.  Security  or  attes- 
tation required.  Written  contracts  are  either  attested  or  un- 
attested. Three  witnesses  are  generally  required.  A  bond  fde 
deed  in  the  hand-writing  of  the  pariy  is  good  evidence.  Form 
of  a  deed :  its  subscription,  date,  &c.  A  pledge  and  surety 
give  confidence;  a  writing  and  attestation  afford  proof. 16 

*  The  origmal  work  is  divided  into  Books  and  Chapters,  denominated  (k^^pM  and  rei<na#, 
islands  and  gems,  in  allusion  to  the  title  of  the  book.  The  chapters  {ratna)  are  generally 
subdivided ;  sometimes,  however,  two  or  more  chapters  belong  to  the  same  subject  I  have 
taken  no  other  freedom  with  the  arrangement  than  naming  these  ratmu  either  cfai^ters  or 
sections,  according  as  the  subject  required-  By  this  alteration,  nine  ratnas  of  the  first  book 
are  reduced  to  six  chapters.  The  four  last  ratna$  being  chapters,  whilst  the  first  five  are 
sections,  which  I  have  placed  in  two  chapters. 
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CHAPTER   II. 
ON    INTEREST. 
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Sect.  I.  On  Interest  in  general.  Legal  Interest  on  loans  secured 
by  a  pledge.  Interest  is  computed  by  vulgar  time.  Interest  on 
loans  with  or  without  a  surety.  Rates  of  interest  vary  with  the 
classes^  and  with  the  risk,  time,  place,  and  circumstances 24 

Seetn.  On  speoial  Forms  of  Interest.  Six  sorts  of  interest;  but 
fewer  according  to  some.  Limitation  of  various  sorts  of  in- 
terest. Usurious  interest  invalid*  Interest  varies  by  the  cus- 
tom of  the  country.  I.  Exposition  of  the  texts  according  to 
the  MU&cshard.  II.  According  to  Chandxswara.  III. 
According  to  Mi8BA«  IV.  According  to  S'^lapani.  V. 
According  to  Colluoabhatta.  VL  According  to  other  com- 
mentators. VIL  Recapitulation.  VIII.  Assignment  of 
bonds.     IX.     Usage  in  general 38 

Sect.  ni.  On  Interest  specially  anthorized,  and  specially  prohi- 
bited.— Art  I*  On  Debts  bearing  Interest  without  a  special 
agreement.  If  payment  be  not  made  on  demand,  interest  ac- 
crues after  three  months,  six  months,  or  a  year,  according  to 
the  circumstances  of  dishonesty,  Ac  No  interest  without  a 
demand ; ,^ 71 

Art.  IL  Oh  the  Limits  of  Intsbssts.  The  principal  can  in 
general  be  only  doubled.     Other  limits  on  loans  of  grain,  Ac...     78 

Art.  III.  On  Debts  BEABmo  no  Intbrbst.  Commodities  sold, 
Ac.  bear  no  interest  without  a  speoial  agreement  No  interest 
on  a  sum  due  by  a  surety,  nor  on  a  debt  of  wliich  payment 
has  been  tendered 90 

CHAPTER   III. 
ON    PLEDGES. 

Sect.  I.  On  Pledges  lost  or  damaged.  Distinction  of  pledges. 
Interest  forfeited  by  neglect  of  a  pledge :  the  loss  must  be  made 
goody  or  the  principal  is  forfeited.  Penalty  for  the  abuse  of  a 
pledge.     If  the  loss  be  casual,  another  pledge  must  be  given...  101 
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Pdfff. 

Sect.  11.  On  the  Redemption  of  Pledges.  Tliey  need  not  be  restor- 
ccl  without  full  payment  of  the  debt.  But  they  must  be  rclccis- 
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PEEPACE 

OF 

THE   COMPILEK, 

(Originally  written  in  Verse.) 

Having  saluted  the  ruler  of  gods,  the  lord  of  beings,  and 
the  king  of  dangers,  lord  of  divine  classes,  the  daughter  of 
the  king  of  mountains,  the  venerable  sages,  and  the  reverend 
authors  of  books,  I,  Jagannat'ha,  son  of  Rudra,  by  com- 
mand of  the  protectors  of  the  land,  compiled  this  book,^^^ 

,  2.  Entitled  the  sea  of  controversial  waves,^^^  perspicuous, 
diffusive,  with  its  islands  and  gems,  pleasing  to  the  princes 
and  the  learned. 

3.  What  is  my  intellect,  compared  with  the  sacred  code  ? 
A  feeble  bark  on  a  perilous  ocean.  The  favour  of  the  supreme 
ruler  is  my  sole  refuge  in  traversing  that  ocean  with  this 
feeble  vessel. 

4.  The  learned  Radhacanta,  Gurupreshada  of  firm  and 
spotless  mind,  Ramam6hana,  Ramanid'hi,   Ghanasyama,  and 


(i)  The  present  work  was  compiled  at  the  suggestion  and  under  the  su]>erintendence,  of  Sir 
WiLUAM  J  ONBS.  The  author,  JagannAt'ha,  an  eminent  i>andit,  was  living  in  the  year  1815, 
at  the  advanced  age  of  one  hundred  and  eight  years ;  and  resident  at  Tirveny,  about  thirty  miles 
from  Calcutta ;  where,  according  to  Mr.  Harrinoton,  surrounded  by  four  generations  of  his 
descendants  in  number  nearly  an  hundred,  he  gave  daily  lectures  to  his  Dupils  upon  the  prin- 
ciples of  law  and  ^ulosophy.  Analysis  of  the  Bengal  Regulations,  vol.  I,  page  197,  Kote. 
Second  Edition.— KDITOR. 

(«)  This  is  the  signification,  in  Sanskrit,  of  Vivdda—bhangdrnuva ;  the  title  given  to  the 
work  by  the  compiler.— Editob. 
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Gangadhara,  a  league  of  assiduous  pupils,  must  effect  the 
completion  of  this  work,  which  shall  gratify  the  minds  of 
princes :  of  this  I  have  unquestioned  certainty. 

5.  Embarking  on  ships,  often  do  men  undaunted  traverse 
the  perilous  deep,  aided  by  long  cables,  and  impelled  by 
propitious  gales. 

6.  Having  viewed  the  title  of  Loans  and  the  rest,  as  pro- 
mulged  [promulgated]  by  wise  legislators  in  codes  of  law,  and 
as  expoimded  by  former  intelligent  authors, 

7.  And  having  meditated  their  obscure  passages,  with 
the  lessons  of  venerable  teachers,  the  whole  is  now  delivered 
by  me. 
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DOOK  I. 
ON  LOANS  AND  PAYMENT, 


CHAP.  I. 

OH  LOANS. 

— ^ — 

Sect.  I. — On  Loans  in  GeneraU'^ 
I. 

NAhkda: — What  may,  or  may  not,  be  lent;  by  whom,  to  whom,  and 
in  what  form;  with  the  rules  for  delivery  and  receipt,  are  held 
comprised  under  tJie  title  of  Loans  delivered  {rindddna.) 

**  By  whom,"  as  a  creditor,  a  loan  may  be "  delivered  or  advanced ; 
uamely,  by  a  mercantile  man,  and  the  like.  **  To  whom,"  as  a  debtor ; 
meauinjj,  to  other  persona  than  women,  and  the  rest.  "In  what  form  ;" 
with  a  pledge  previously  taken,  and  so  forth.     "  What  may  be  lent  ;*'  the 


(3)  AcconlingtoMANU,  thr  highest  law  authority  among  the  Hindufl,  the  subject — matteni 
of  l^faJ  proceedings,  (lya  vahdra-vishayaj,  are  comprehended  under  eighteen  heads,  "  which,*' 
he  observes,  "  ai-e  settled  as  tho  ground-work  of  all  judicial  procedure  in  this  world."  Vide 
IivttUuU,  Ch.  Vlll.  V.  4-  7  ;  and  also  infra^  Book  II.  Ch.  I.  v.  2.  The  titles  of  these  subjects 
are  specified  below  : — 

1.  Rlndddna.  Contraction  of  debt  2,  Niksh^pa,  Deposit,  pled^g^e  ;  especially  one  which 
in  open,  or  which  if  sealed,  is  specified  as  to  its  contents,  in  opposition  to  the  Upanidhi,  or 
sealed  or  unknown  deposit.  3,  AsvdmivUcrayay  Sale  without  ownership.  4,^  Sambh'Qya 
mmtitthdna.  Joint  performance  of  work,  or  concerns  among  partners.  5,  Dattdpradanika^ 
Resumption  or  retraction  of  gifts.  6,  Vetanddanay  Non-payment  of  wages  or  hire.  7,  Samvid 
rvaiikmma,  Non-performance  of  agreement,  breach  or  contract.  8,  Krayavikrapdnusaya, 
Rescission  of  sale  and  purchase.  9,  Si'amipdlayor  viMda,  Disputes  between  master  and  ser- 
vant. 10,  Slmd'  nivdda.  Boundary  disputes.  11,  Vdkpdrushyay  Defamation,  slander.  12, 
Dandapdruihya,  Personal  injury;  assault  and  battery.  13,  SUya^  Theft.  14,  SdhatOy  Violent 
seizure  of  prooerty :  robbery.  15,  Strisanffraha,  Adultery.  16,  Stripumdharma,  Duties 
of  man  and  wife.  l7,  Dayabltdga,  Partition  of  inheritance.  18,  DyiUa,  Gambling ;  playing 
with  animate  or  inanimate  materials. 

It  may  be  observed  in  this  place,  that  the  above  titles  are  sometimes  differently  claasified 
and  arranged ;  and  in  addition  to  them,  a  few  more  topics  are  introduced, — as,  Vyavahdra 
Mdtrika,  Legal  procedure  in  general ;  Siikshya^  Oral  evidence,  Lekky<i,  Written  testimony  ; 
Divyay  Ordeal ;  various  kinds  of  which  are  described  in  the  Hindu  Law  ;  Abhyupetya  susr&vi&y 
Contracted  service ;  PraMmaka,  Miscellaneous  matters  and  forensic  duties ;  &c.  All  these 
subjects  are  again  sub-divided  and  greatly  multiplied  by  diversity  of  claims ;  as  NXreda,  cited 
by  VuNY^xfegVARA,  has  observed  ;  "  of  these  also  the  distinctions  are  a  hundred  and  eight 
fold.  From  the  diversity  of  men's  claims,  there  are  a  hundred  ramifications."— 3ftt4A»Aar^» 
Ch.  L  Sect.  2,  §  6. 

In  the  present  work,  jAaANNAT*HA  treate  only  of  the  Law  of  Contracts  and  Succession  ; 
omittins  altogether  the  Law  of  Evidence,  the  Rules  of  Pleading,  the  Rights  of  land- 
lord and  tenant,  and  other  topics  which  might  have  been  advantageously  inserted ;  and  which 
would  have  rendered  the  compilation  more  generally  useful  in  those  Courts,  in  which  tho 
Hindu  Law  is  administered.— Editor. 
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excess  above  that  which  ought  to  be  appropriated  to  the   support  of  the 
family,  and  the  like.     All  that  is  comprised  under  the  title  of  loans  delivered. 

Again  :  "  By  whom,*'  as  a  creditor,  a  loan  ought  not  to  be  delivered  or 
advanced ;  namely,  by  a  priest,  or  the  like,  not  subsisting  by  his  own 
regular  livelihood.  "To  whom,**  as  debtors;  to  women  and  the  rest. 
"  In  what  form  ;'*  meaning  clandestinely.  **  What  may  not  be  lent  ;'*  that 
which  only  suffices  for  the  support  of  the  family,  and  the  like.  All  that 
is  comprised  under  the  same  title. 

Again  :  "  By  whom"  a  debt  should  be  delivered  or  paid ;  namely,  by 
the  debtor.  "  To  whom  ;**  to  the  creditor  himself,  not  through  his  wife, 
or  the  like.  "  In  what  form  ;'*  with  a  writing  previously  executed,  and  so 
forth.  **What  should  be  paid  ;**  a  debt  contracted  by  the  party  himself, 
and  the  like.     All  that  is  comprised  under  the  present  title. 

Again  :  "  By  whom'*  a  debt  need  not  be  paid  ;  by  the  great-grandson  of 
the  debtor,  or  his  remoter  descendant.  "To  whom"  it  should  not  he  paid; 
to  the  wife  of  the  creditor,  and  the  like.  "In  what  form  ;"  clandestuiely. 
"  What"  should  not  he  paid  away ;  the  exclusive  property  of  the  wife,  and 
so  forth.     All  that  is  comprised  under  the  present  title. 

"  The  rules  for  delivery"  hy  the  creditor ;  the  rules  for  advancing  a  loan 
on  interest ;  namely,  what  sort  of  interest  may  be  taken  without  a  breach  of 
duty  on  the  part  of  the  creditor.  "  And  the  rules  for  receipt;"  the  rules 
for  receipt  by  the  creditor  at  the  period  of  liquidation  :  those  rules  are  the 
modes  of  recovery  consonant  to  moral  duty,  and  the  rest.  "  The  rules  for 
delivery"  by  the  debtor ;  the  rules  to  be  propounded  for  the  discharge  of 
debts,  such  as  payment  on  demand,  or  the  like.  "  The  rules  for  receipt ;" 
the  delivery  of  stipulated  interest,  and  so  forth.  All  these  titles  of  forensick 
contest  are  comprised  under  the  title  of  Loans  and  Payment :  the  parti- 
culars will  be  delivered  under  their  respective  heads  ;  a  little  has  been  aien- 
tioned  cursorily  in  this  place,  to  explain  the  import  of  the  text. 

On  the  reading  preferred  by  Bhavadeva  and  others,  yaf  ha  hhdvtt  instead 
of  yat^  hdchayat,  the  sense  is  similar:  the  loan,  which  may  be  advanced,  is 
comprehended  under  the  title  of  Loan  and  Payment ;  this  forms  one  mem- 
ber of  the  sentence.  So  such  loans  as  may  not  be  made,  and  so  forth,  are 
also  comprised  under  the  same  title:  and  the  terms  "loan"  and  "  debt"  may 
be  understood  in  the  secondary  sense  of  a  loan  not  actually  advanced,  or  a 
debt  not  actually  contracted. 

According  to  the  Mitdcshara,  the  title  of  Loan  and  Payment  is  seven- 
fold ;  five-fold  in  respect  of  the  debtor,  and  two-fold  in  respect  of  the  credi- 
tor ;  namely,  in  respect  of  the  last,  the  rule  for  delivery,  and  the  rule  for 
receipt.     This  will  be  subsequently  explained.* 

But  the  etymology  of  the  term  rtn&ddna  is  this :  "  the  complete  delivery 
(addna)  of  a  loan  or  debt  (rtna,)  by  whom,  where,  and  to  whom  made  .*" 
an  apposition  in  the  form  called  bahuhrihi,     («)  By  the  term  "  complete  deli- 

•  See  Chap.  5,  on  Payment  of  Debts. 

(^)  Bahubrihi  or  bahiwrfhi,  is  one  of  the  forms  of  grammatical  composition  ;  it  is  the  com- 
pounding two  or  more  words  to  furnish  an  epithet  or  attributive  :  as  bahum6^y  having  many 
necklaces,  from  bahu  many,  and  Mdla  a  necklace  i  pit&mJbaray  dressed  in  yellow  clothes  ;  and 
appellative  of  Kbishka  or  Vishno  in  that  form.— Editor. 
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Tery,"  both  the  advance  and  re-payment  are  expressed.  But,  if  the  thing 
lent  be  understood,  according  to  the  rule,  that  "  neuter  derivatives  from 
active  words  are  similar  to  nouns  denoting  substance,"  the  word  rtndddna 
only  signifies  "a  loan  or  debt  (rina)  completely  delivered  {ddiyamdna);'* 
being  derived  in  the  form  of  apposition  called  carmad'hdrat/a.  Yet  it  may 
be  also  understood  in  the  sense  resulting  from  apposition  in  the  form  called 
hahubrihif  "  the  complete  delivery  of  a  loan  or  debt,  by  whom,  or  in  what 
place  made.'*  The  application  of  several  senses  to  a  wordly  phrase,  through 
the  ambiguity  of  terms,  is  unexceptionable :  it  is  accordingly  said,  that, 
"  in  wordly  matters,  there  is  no  objection  to  distinguish  a  phrase  according 
to  the  distinction  of  inferrible  meaning  :*'  and  these,  though  words  of  a  holy 
Sage,  are  secular ;  for  they  are  unconnected  with  the  Vida.    . 

In  the  expression  "  the  loan  ought  not  to  be  delivered  or  advanced,"  the 
word  "loan"  bears  a  secondary  sense ;  for  it  is  connected  with  the  secondary 
notion  of  the  request  without  the  actual  advance  oj  the  loaUy  and  so  forth  ; 
and  it  does  not  denote  what  will  be  mentioned  as  the  defined  sense  of  loan 
or  debt. 

Other  lawyers  explain  the  title,  "  receipt  (addna)  of  a  loan  (rtna,)  by 
what  mode  obtained-,'^  another  apposition  in  the  form  called  bahubrthi:  and 
the  third  or  causal  case  is  used  adjectively ;  thus  the  essential  properties 
with  which  the  receipt  of  a  loan  is  connected,  are  severally  titles  of  Loans 
received.  Those  essential  properties  are,  the  creditorship  of  Vaht/a,  or  the 
like  ;  the  debtorahip  of  others  than  women,  or  the  like;  feneration  at  the 
rate  of  an  eightieth  part  by  the  month,  and  so  forth :  Naueda.  also  specifies, 
as  comprehended  under  the  title  of  Loans,  the  place  where,  or  person  to  whom, 
the  loan  is  made  (I*) 

It  is  said,  "may,  or  may  not,  be  lent ;"  but  what  is  a  loan  ?  The  Sage 
replies  to  that  question : 

11. 

Narbda: — That  contract  of  delivery  and  receipt  which  is  made  with 
a  view  to  a  gain  by  the  lender  on  the  principal  sum  while  remaining 
unth  the  debtor^  is  called  a  loan  on  interest  {cuMa ;)  and  money- 
lenders acquire  their  subsistence  by  it. 

"The  principal  sum,"  literally  its  continuance:  the  contract  of  delivery 
and  receipt  is  made  with  a  view  to  gain  or  increase,  so  long  only  as  the 
principal  remains  wi^ A  the  debtor.  These  i^o,  the  words  **  delivery**  and 
*^  receipt,^*  are  in  the  passive  form.  The  loan  is  delivered  by  the  creditor 
with  a  view  to  a  gain  on  a  durable  capital,  and  is  received  by  the  debtor 
with  a  stipulation  to  that  effect.  When  it  bears  no  interest,  then  the  term 
"loan"  is  employed  in  a  secondary  sense  ;for  a  subsistence  is  not  thereby 
gaiced. 

A  secondary  notion,  or  quality,  is  stated,  in  the  fourth  lecture  of  the 
JV^aya,*(*)  to  be  that  which  is  necessary  to  the  existence  affirmed.t     That 


*  Treatise  of  G6taha,  on  Dialectick  PhiloBophy. 
f  Esseotial,  not  adventitionB,  to  the  subject. 
(9}  In  Eastern  India,  the  VecUis  and  3f)7n4na£«  (the  latter  described  as  "properly  the  logic 
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which  is  given,  is  received  back ;  or  something  of  the  same  kind  in  ita  stead : 
hence,  what  is  advanced  for  the  purposes  of  traffick,  is  not  a  loan. 

Vachespati  Misea. 


of  the  Law"),  are  less  studied  than  in  the  South  ;  and  the  Lawyers  of  Bengal  and  Behar  adopt 
very  generaUy  the  Nydya  or  dialectic  philosophy,  for  rules  of  reasoning  and  interpretation 
upon  questions  of  Law.  Hence  arose  two  principal  sects  or  schools,  which  construing  the 
same  text  variously,  deduce  upon  some  important  points  of  law  different  inferences  from  the 
same  Dkta  or  maxims.  Colebrookb,  in  Stranoe's  Hindu  Law^  vol.  I.  page  316.— Third 
Edition.  Instances  of  the  application  of  reasoning,  as  taught  in  the  Mim&nm^  to  the  discus- 
sion and  determination  of  juridical  questions,  may  be  met  with  in  several  Hindu  Law  works. 
See  for  instance,  MU^kshard,  on  Inheritance,  ch.  I.  sect.  1.  §  10,  ahd  I,  9,  §,  11,  and  II.  1.  §. 
34 :  JiMUTA  VAhana,  ch.  X.  sect.  5,  §.  16—19.  Dattaka  Aflm&nsd,  on  Adoption,  ch.  I.  sect. 
I.  §.  85^11 ;  and  IV.  4.  §  65—66,  and  VL  6.  27—31.  Dattaka  Chandrika,  ch  I.  sect.  1.  §. 
24,  and  U.  2.  g.  4. 

The  Nydya^  alluded  to  in  the  text,  of  which  G6tama  or  Gautama  is  the  acknowledged 
author,  furnishes  a  philosophical  arrangement  with  strict  rules  of  reasoning  not  inaptly 
compared  to  the  dialectics  of  the  Aristotelian  school.  Colebrooke,  Philosophy  of  the  nin- 
du8.  Essays,  vol.  I.  page  227. 

As  frequent  allusion  will  he  ma<le  in  the  course  of  the  work,  to  the  schools  of  Hindu 
Law,  it  would  not  be  out  of  place,  it  is  thought,  to  insert  here  a  brief  account  of  each 
of  them,  of  the  extent  and  situation  of  the  districts  where  the  doctrines  of  the  several  schools 
are  current,  and  also  of  such  worlra  as  are  usually  referred  to,  as  final  authorities,  by  the  fol- 
lowers of  the  respective  doctrines,  excluding  the  text-books  and  mere  explanatory  oommentsv 

In  the  present  day,  five  schools  of  Law  may  be  said  to  exist  in  India.  They  may  be  classed 
in  the  following  order ; — Gauriya  or  Bengal;  Mi^hila  or  North  Behar;  Benares;  Maharashtra 
or  the  Mahrdtta  country  ;  and  Ih'dvida^  or  the  south  of  the  peninsula. 

I.  The  OauriyOy  or  Bengal  school  prevails  over  the  whole  province  of  Ben£^  proper  and 
apparently  is  co-extensive  with  the  Bdngdli  language,  or,  at  least,  is  of  authority  wherever 
tne  Bengali  is  spoken  by  the  inhabitants  of  the  country.  This  school  stands  nearly  alone, 
particularly  with  regard  to  the  Law  of  Inheritance,  in  which  there  is  a  wide  difference  in 
doctrine  between  the  northern  and  the  other  schools,  the  latter  receiving  some  treatises  in 
common,  which  are  totally  rejected  by  the  Gauriya  lawyers. 

The  principal  Law  works,  recognized  by  this  school  are  the  following  : — 
Dharma  Ratna  by  JfMtJTA  Vahana.  Ddya  Bhdga^  and  its  commentaries  by  SRikRiSHNA 
TarkAlankAra,  and  vSr^natha  AchAriya  Ch^damani.    Ddya  Krama  Sangraha  by  SrT- 
KRI8HNA  TarkAlankXra.    SmHti  Taiwa  and  Ddya  Tattoo,  by  Raghukanoana.     Vivdddr- 
nava  Situ,     Vivdda  Sdrdmava,     Vivdda  Bhangdma/va,  the  present  compUatiou. 

n.  The  Mithila  school  is  that  of  North  Behar,  the  ancient  kingdom  of  Miffhila  or 
Tirahhuktif  corrupted  into  Tirhut ;  which^  though  not  often  mentioned  in  history,  ia  famous 
for  having  been  tne  residence  of  Sir  a,  RamA's  wife.  This  school  assimilates  in  a  great  many 
points  with  that  of  Bengal ;  inheritance,  however,  being  still  exceptedr 

The  subjoined  authorities  are  followed  by  the  Mifhila  school: — 

MUdkshardhyYuiSYivksVAfUi,  Vivdda  Ratndkara.  Vivdda  Chintdnuini,  and  Vyamah&ra 
Chintdmani,  both  by  Vachespati  Misra.  Dvaita  Farisishta.  by  KfesAVA  Misra.  Vivdda 
Chandra,  by  a  female  Laohmidevi.  Smrita  Sdra,  by  StrIdharAcharta.  Samtvchchaya,  Ma- 
dana  Pdrijdta,  by  Visvbsvara  Bhatta. 

m.  The  doctrine  of  the  Bendres  school  is  followed  in  the  city  and  province  of  that  name, 
and  is  the  prevailing  school  of  middle  India.  The  doctrine  of  this  school  is  current  in  Orissa, 
and  extends  from  Midn^pur  to  the  mouth  of  the  Hooghly,  and  thence  to  Chicacole. 

The  following  works  are  held  in  repute  by  the  Lawyers  of  the  Bendres  sdiool: — 

MUdkshard,  ViramitrOdaya,  byMrrnA  Misra.  Paj'dsara  Mddhaviya.  Vivdda  Tdndara 
and  Nimaya  Sindhu,  both  by  ELaualArara. 

IV«    The  Maharashtra  school  governs  the  law  in  the  country  of  the  Mahr&ttas. 

**  The  south  limit  of  the  Mahr&tta  country,"  observes  Mr.  Morlet,  "  may  be  loosely  stated 
as  passing  from  Goa  through  Kolapur  and  Bidr  to  Chandra ;  the  eastern  line  follows  the 
Warda  river  to  the  Inj^dri  or  Satp(ir&  hills,  south  of  the  Nerbudda,  and  which  form  its 
northern  limit  as  far  west  as  Nand6d:  and  the  western  boundary  may  be  marked  by  a  line 
drawn  from  Nand6d  to  Dam&n  and  thence  following  the  sea  coast  as  fkr  as  Goa  :  in  other 
words  the  Mahar^htra  school  prevails  wherever  we  Mahiitta  language  is  spoken  by  the 
natives." 
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"  The  principal  sum ;"  the  continuance  of  the  money  lent.  "  A  'gain ;" 
the  acquisition  of  money,  or  the  like.  The  very  loan  which  is  advanced  by 
the  owner  or  creditor  with  a  view  to  that,  is  received  by  the  user  or  debtor. 

The  Retndcara 

Consequently,  that  property  which  affords  a  gain  stipulated  in  considera- 
tion of  its  remaining  for  a  time  with  the  debtor,  is  a  loan  ;  or,  that  which 
produces  a  gain  by  being  advanced  to  remain  with  the  debtor,  is  a  loan. 


The  works  of  puramoimt  authority  in  thia  school  are  the  subjoined  :>- 

MUdkshard,  VywvahAra  MdyuUia^  by  NIlakaktha.  Nimaya  Sindhu.  Uimadri  by 
HiMADRi  Bhatta  Kasikab.    Smriti  KuHubha,    MMhaviya. 

V.  The  Dr&vida  school  extends  over  the  whole  of  the  southern  portion  of  the  peninsula 
of  India ;  in  it  is  included  the  territories  dependant  on  the  GoTemment  of  Madras. 

This  school  may  be  sub-divided  into  tb^^e  districts,  in  each  of  which  some  particular  law 
treatises  have  more  weight  than  others  :  these  districts  are  Drdvidn  properly  so  called,  Kar- 
natakd^  and  Andhra ;  and  their  territorical  distinction  is  given  by  Mb.  MLorlet,  as  follows: 

*''  Di&vida  Proper  is  the  country  where  the  Tamil  lauguase  is  spoken,  and  occupies  the  ex- 
treme south  of  tne  peninsula :  its  boundaries  may  be  traced  by  a  Hne  drawn  from  Pulicat  to 
the  ghits  between  Pulicat  and  Bangalur,  and  then  following  the  gh&ts  westward,  and  along 
the  boundary  between  Malabar  and  Kanaiu  to  the  sea,  inclumng  Malabar. 

*'  The  Kam4taki  country  is  botmded  on  the  west  1^  the  sea-coast  as  far  as  Goa,  thence  by 
the  western  gh&ts  up  to  Kolapur,  to  the  north  by  a  line  drawn  from  Kolapur  to  Bidr,  and  on 
the  east  by  a  line  from  Bidr  tnrough  Ad6ni,  Anandpur,  and  Nandidriig  to  the  gh&ts  between 
Pulicat  and  Bangalur  :  this  is  the  country  where  the  Kam&tak^  language  is  now  spoken. 

"  The  third  district,  the  Andra,  where  the  Telinga  or  Telugu  is  now  the  spoken  language, 
extends  from  the  boundary  line  last  mentioned,  and  which,  prolon|^  to  Chandra,  will  form 
its  western  limit ;  on  the  north  it  is  boundea  indistinctly  oy  a  Ime  running  eastwards  to 
Sohnnar  on  the  Mahanaddi  river ;  and  on  the  east  by  a  line  drawn  from  Sohnpur  to  Chicacole, 
and  tnence  to  Pulicat,  where  the  Tamil  country  begins.  Mr.  Ellis  imagines  that  there  are 
laws  existing  in  the  southern  provinces  which  are  of  higher  antiqui^  than  those  introduced 
from  tiie  north,  although  not  all  derived  from  the  same  source.  ("  On  the  Law  Books  of  the 
Hindus,"  in  the  Transaction  of  the  Literary  Society  of  Madras.  Pt.  I.  p.  17.)  This  supposi- 
tion is  favoured  by  the  fact,  that  Professor  Wilson  thinks  it  probable  that  the  civilization  of 
ike  souUi  of  India  may  date  as  far  back  as  ten  centuries  before  Christ." 

The  subjoined  is  a  list  of  the  works  held  as  authorities  in  the  several  divisions  of  the  Drd- 
vida  school : — 

(a)    Drdvida  division  :— MUdkshard,    Mddhavpd*  Sarasvati  Vildaa,    Varadardjiya 
by  VaradarAja.  it 

(h)    KamdUikd  division  :— MUdkshard,    Mddhavyd.    Sarasvati  VUdsa. 
(c)    Andkrd  division  -.—MUdkshard,  Mddhavyd.  SmrUi   Chandrika,  by  D^vanda 
Bhatta.  Sarasvati  VUdsa. 

It  may  be  as  well  to  state  here,  that  in  questions  relalang  to  adoption,  the  Dattaka  Mi- 
mdnsd  by  NAia>A  Pandita  is  preferred  in  Bengal  and  in  t^e  south ;  while  the  Dattaka  Chan- 
drika  by  DfevANDA  Bhatta  is  held  in  repute  in  MifhUa  and  Bendres. 

The  above  particulars  give  the  limits  of  the  various  schools  of  Law,  so  far  as  they  can  be 
approximately  defined.  It  will  be  observed  from  the  foregoing  list  of  law  works  that  in  all 
tne  western  and  southern  schools,  the  prevailing  authority  is  the  nearly-universal  MUdksha- 
f6,  and  although  the  Mahr&ttas  may  prefer  the  Mdyukha  to  the  Mddhavyd  and  the  contrary 
may  betiie  case  in  the  Kanndtakd  country,  whilst  in  other  districts  other  treatises  are  referred 
to,  stiU  the  law  itself,  even  in  regard  to  Inheritance,  is  essentially  the  same  throughout 
India.  In  the  province  of  Malabar,  however,  a  different  rule  of  Succession  prevails,  from 
what  exists  in  tne  other  districts  of  the  Madras  Presidency.  This  peculiar  Law  of  descent 
will  be  noticed  in  its  proper  place. 

In  compiling  the  above  abstract  of  the  various  Law  schools  and  authorities,  I  have  made 
free  use  oftne  valuable  and  interesting  materials  contained  in  the  Introduction  to  Mb. 
MoBLET*8  "  Analytical  Digest,"  Vol.  iTOld  Series.  I  have  also  consulted  with  advantage, 
the  "  Principles  and  Precedents  of  Hindu  Law,"  by  Mb.  "W.  H.  Macnaghtbn.  In  the 
Prefoce  to  the  present  work  a  list  of  the  principal  Hmdu  I«w  Authorities  will  be  found.— 
Edxtob. 
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Such  is  the  definition  of  loan,     A  full  account  of  this  will  be  delivered  in 
another  work. 

When  interest  is  not  borne,  the  word  "loan/*  or  debt,  is  employed  only 
in  a  secondary  sense ;  for  money-lenders  do  not  acquire  tlieir  subsistence  by 
loans  without  interest :  and  it  is  employed  in  a  general  and  secondary  sense 
in  the  phrase  "  a  loan  shall  be  given  ;'*  and  in  this,  **  he  who  takes  the 
assets,  shall  be  compelled  to  pay  the  debts ;"  and  in  other  instances.  *  What 
is  necessary  to  the  existence  alfirmed,'  refers  to  the  agreement  that  "  the 
debt  shall  positively  be  re-paid  :*'  and  this  extends  to  other  things,  as  payment 
on  demand,  and  the  like.     Such  is  Misba's  opinion. 

But  we  maintain  this'  definition  :  money  advanced  with  a  view  to  the 
future  revived  property  of  the  creditor,  and  to  his  gain  by  means  of  interest 
or  the  like,  is  a  loan ;  for,  even  without  interest,  there  may  be  friendship 
gained,  or  the  like.  The  term  is  not  employed  in  a  secondary  sense  :  friend- 
ship, and  the  like,  are  comprehended  in  the  phrase  "  the  acquisition  of 
money,  or  the  like." 

"  The  continuance  of  the  principal  «mw;'*  its  remaining  with  the  debtor, 
its  being  unrepaid,  and  so  forth.  *  So  long  only  as  the  principal  remains  ;* 
since  the  term  *'  only"  excludes  any  other  supposition,  interest  is  not  obtained 
if  the  principal  sum  be  wanting.  But,  as  for  what  is  advanced  for  the  pur- 
poses of  traffick,  there  is  not  any  non-repayment ;  for  the  exact  meaning  of 
non-repayment  is,  that,  after  the  creditor's  property  has  ceased  ly  the  act 
of  delivering  the  thing  lent,  neither  the  thing  itself,  which  had  been  his 
property,  is  ultimately  restored,  nor  an  equivalent  immediately  given.  Or 
else,  the  advance  of  the  principal  may  be  signified  by  the  expression,  "  so 
long  only  as  the  principal  remains ;"  for  it  shows  an  inseparable  relation.*(^) 
In  traffick,  and  the  like,  the  employment  of  a  man's  own  property  with  a  view 
to  gain  is  acknowledged ;  not  the  employment  of  anothers  property.  Ac- 
cording to  MisuA,  gain  consists  in  the  excess  above  the  principal  held  as  a 
man's  own  property. 

But  we  explain  "  the  principal  sum,"  its  continuance,  tohile  it  is  held  as 
property  by  the  creditor  in  reversion,  and  by  the  debtor  in  possession. 
**  With  a  view  to  a  gain ;"  under  the  term  "  gain"  are  comprehended  the  in- 
terest received  by  the  creditor,  friendshig  gratified,  duty  fulfilled,  or  the 
like  ;  it  also  comprehends  the  debtor's  enjoyment  of  the  thing  lent,  and  the 


*  In  Logick,  anwaya  and  vyatireca ;  the  firat  is  the  relation  of  events,  of  which,  whenever 
one  occurs,  the  other  also  occurs ;  the  second  is  the  connection  of  circumstances,  of  which, 
when  one  occurs  not,  the  other  also  does  not  occur. 

(^)  The  following  passage  will  serve  as  an  illustration  of  this  form  of  argumentation^ 
It  is  extracted  from  the  Mitdkshard  of  VUNTXirftsVABA,  ch.  U.  sec.  8.  §  15. 

"But  [should  it  be  objected],  that  "In  a  denial  of  more  than  one  written  claim,"  &c.  is 
one  sacred  text,  and  "  In  an  action  comprising  man^  claims,''  &c.  is  another  sacred  text ; 
that  here  no  authority  can  attach  to  either,  from  their  opposition  to  each  other,  and  their 
being  mutually  conflicting ;  and  that  thej  cannot  be  reconciled  by  applying  them  to  different 
subjects  ; — it  is  answered,  that  "  when  two  sacred  texts  oppose  each  other,  that  which  is 
most  applicable  has  most  weight."  (a)  Where  two  sacred  texts  contradict  each  other,  the 
contradiction  must  be  rejected  by  referring  them  severally ;  and  that  which  is  applicable,  by 
general  or  particular  inference  or  otherwise,  has  most  weight  or  authority.  Should  it  be 
asked  how  tnis  applicability  is  to  be  made  apparent ;  it  is  answered,  by  experience,  by  ancient 
experience,  showing  the  relation  between  cause  and  effect.*' 

{a)  A  text  of  YAjntawalkta,  quoted  by  SulapXni,  BXlambhatta,  &c.— EDrroR. 
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like.  Hence  the  exposition  of  the  Betndcara,  'Hhe  acquisition  of  money, 
or  the  like :"  it  is  not  there  said,  "  received  hy  the  debtor/'  but  "  received 
by  the  user ;"  nor  it  is  clearly  shown,  that  the  expression,  "  with  a  view  to 
gain,  so  long  only  as  the  principal  remains  wUh  the  Mtor^^  is  that  form  of 
speech  which  is  named  Sapiimi  tat  purusha.*  It  appears,  therefore,  that 
a  loan  or  debt  is  money  connected  with  a  gain  allowed  in  consideration  of 
the  creditor's  property  in  it ;  on  the  notion,  that,  because  the  money  was 
the  property  of  that  man,  therefore  the  gain  is  his.  Or  it  may  be  ''  money 
connected  with  a  gain  allowed  in  consideration  of  the  debtor's  temporary 
property  in  it."  Or,  if  the  apposition  be  thus  explained,  "  with  a  view  to 
the  permanence  of  the  capital  and  to  a  gain,"  the  permanence  of  the  capital 
denotes  the  future  revived  property  of  the  creditor,  and  gain  signifies 
interest  received,  dnt j  fulfilled,  or  the  like.  Consequently,  the  word ''  loan" 
is  not  employed  in  a  secondary  sense,  even  where  no  interest  is  borne ;  for 
the  phrase,  "  money-lenders  acquire  their  subsistence  by  it,"  relates  solely 
to  loans  bearing  interest ;  and  the  transactions  of  commerce,  and  the  like, 
connect  a  price  with  the  thing,  and  a  commodity  with  the  purchase :  it  is 
not  customary  in  traffich  to  make  a  distinction,  "  this  is  the  principal  sum, 
this  the  increase  :"<^)  therefore  a  capital  so  employed  is  not  a  loan. 

It  should  be  here  noticed,  that,  in  the  first  place,  the  borrower  asks  for 
money ;  next,  the  lender  gives  the  money,  saying  or  thinking,  '*  so  much 
interest  must  be  paid,  and  the  principal  sum  be  repaid :"  property  is  thereby 
vested  in  the  user  or  debtor ;  tor  the  verb  ^  give :"  signifies  an  act  vestins^ 
property  in  another,  after  annulling  the  agent's  own  property.  Hence,  if 
the  debtor  happen  to  lose  that  money,  the  loss  does  not  fall  on  the 
creditor ;  and,  from  the  same  cause,  the  debtor  may  at  pleasure  dispose  of 
what  he  has  borrowed.  Afberwards,  since,  by  reason  of  the  agreement  made, 
the  amount  of  the  principal  sum  must  be  repaid  with  interest,  or  an  equi- 
valent be  given,  the  creditor's  property  is  revived  by  payment  made  by  the 
debtor ;  or  if  he  refuse  to  pay  it,  the  debtor  commits  a  sin,  and  is  liable 
to  punishment.  Oreditorship  and  debtorship  are  distinguished  by  some 
peculiarities ;  the  definitions  are  not  therefore  identical  ;t  it  is  the  same  in 
speaking  of  undivided  brethren,  and  the  like.J  The  ddivery  of  a  loan  or 
debt  (riniddna)  is  a  phrase,  not  a  compound  word.  To  enlarge  would  be 
superfluous. 

Is  not  loan  on  interest  (cusida),  instead  of  loan  generally  {rina),  explained 
by  such  a  definition  P    This  question  is  answered  by  the  following  text. 

III. 

Vrihaspati  : — That  loan  (r?«a),  which,  increased  to  four  times  or 
eight  times  the  principal,  is  thus  received  back,  without  apprehen- 

*  Apposition  of  terms,  where  the  last  is  chiefly  considered,  and  which  is  resolvable  into 
the  seventh  case.  The  compound  sfhdna  Idbha  has  been  thus  resolved  into  s^kdnS  tatpiva 
Idbha,  gain,  only  if  the  capitel  remain. 

C)  The  Latin  word,  fenua  orfcenus  has  a  signification  similar  to  vriddi  the  Sanskrii  for 
interest.  It  originally  meant  any  "  increase,"  and  was  thence  applied  to  denote  the  interest 
or  increase  of  money.  '*  Fenu8,  says  Varro  {apud  AuLUM  Oeluum,  Nodes  Att  :  XVI,  12>, 
" dictum afetu et  qwui  a  fetwra  quadam  pecunicBjaarierUis  eUque increaceiUii"  The  word 
fecundiu  is  evidently  derived  from  the  same  root.— Editor. 

f^  AtjfuUrapa ;  identical.    Such  definitions  are  fauky ;  as  A  son  of  B,  and  B  father  of  A. 

t  AppareniW  liable  to  a  similar  objection,  that  they  can  only  be  thus  explained  :  undivided 
brethren  are  those  who  have  not  made  a  partition ;  and  divided  brethren  are  those  who  do 
not  remain  in  co-parcenary. 
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sion  of  SID,  from  an  abject  or  distressed  person  (jcutsita  and  sida)^  is 
called  a  loan  on  interest  {cusida). 

"  From  an  abject  or  distressed  debtor ;"  from  a  debtor  who  is  an  outcast 
or  otherwise  abject,  or  who  is  iDdigent  or  otherwise  distressed.  What  is 
received  back  with  interest  from  such  a  debtor  without  apprehension  of  sin  ; 
without  fear  of  any  consequent  sin  (for  such  receipt  is  no  acceptance  of  gift 
from  an  unworthy  person) .  Hence  a  loan  (rina)  is  called  a  loan  on  interest 
(custda). 

In  this  instance  there  is  only  the  sin  of  distressing  a  miserable  person  ; 
but  there  is  none  if  his  misery  were  merely  pretended :  and  even  if  he  were 
really  distressed,  the  creditor  may  confer  a  benefit  by  prolonging  the  term 
of  the  loan,  or  otherwise ;  and  such  is  the  practice. 

Should  the  principal  sum  only  be  received  back,  or  should  it  be  received 
with  interest  ?  On  this  point  the  Sage  says,  "  increased  to  four  times  or 
eight  times  the  principal."  The  word  "  or  "  is  indefinite ;  it  also  suggests  a 
debt  doubled,  or  the  like.  Hence  it  has  been  already  said,  "  what  is  receiv- 
ed back  with  interest."  Loans  quadrupled,  and  the  like,  will  be  explained 
under  the  head  of  Limits  of  Interest. 

Since  the  words  rina  and  cu^da,  are  used  synonymously,  the  definition 
of  cusida  is  also  the  definition  of  rina  :  and  that  is  made  evident  by  NIee- 
Di.  ^I  &  11).  The  other  text  (III)  only  shows  the  verbal  derivation  of  the 
word  cusida.  This  exposition  conforms  with  the  opinion  delivered  in  the 
Retndcara,  The  definition  of  the  word  rina,  which  occurs  in  the  first  text 
(I),  is  well  delivered  by  a  text  of  Nabeda  (II),  although  the  term  be 
changed  in  that  text.  But  the  word  cttsida  is  formed  adverbially  (from  the 
particle  cu  and  noun  sida) . 

By  whom  a  loan  should  be  advanced,  Nabeda  declares  in  the  concluding 
part  of  the  text  quoted  (II)  ;  money-lenders  acquire  their  subsistence  by  it. 
The  causal  has  the  sense  of  identity ;  "  even  that  is  their  livelihood."  Or 
the  word  subsistence  (vritii)  in  a  neuter  sense,  may  signify  their  mode  of 
existence.  Money-lenders  are  men  of  the  mercantile  class;  accordingly 
YAjnyawalcya,  in  the  chapter  on  Modes  of  Subsistence,  says, 

Yajnyawaloya  : — Money-lending  agriculture,  trafBck,and  attendance 
en  cattle,  are  declared,  to  be  the  proper  subsistence  of  the  mercantile 
class. 

"  Money-lending ;"  placing  money  at  interest.  "  Traffick  ;"  living  on  the 
profits  of  purchases  made  at  a  fair  price. 

The  Dipacalied, 

V. 

Menu  :  The  king  should  order  each  man  of  the  mercantile  class  to 
practise  trade,  or  money-lending,  or  agriculture  and  attendance 
on  cattle ;  and  each  man  of  the  servile  class  to  act  in  the  service  of 
the  twice-born. <^^ 

(B)  Though  the  words  jdti  and  vaima  are  nearly  Bynonymous,  still,  the  Hindu  Lawyen 
obeerve  a  distinction  between  the  two  ;  applying  the  former  term  to  denote  the  mixed,  and 
the  latter,  the  unmixed  classes.— EDrroB. 
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The  king  should  compel  a  man  of  the  mercantile  class  to  practise  trade, 
money-lending,  agricnlture,  or  attendance  on  cattle ;  and  a  man  of  the  ser- 
vile class  to  act  in  the  service  of  the  twice-horn.  If  they  refuse  to  do  so, 
they  should  he  amerced  hy  the  king :  on  that  account  only  it  is  mentioned 
in  this  place  (in  the  eighth  chapter,  on  Judicature ;  and  an  Law,  private  and 
criminaL)  Gull^cabhatta. 

The  meaning  is,  that  the  expression  "  the  king  should  compel  them  to 
practise,  <&c."  implies,  that  they  should  he  amerced  if  they  refuse  to  do  so. 
But  if  a  Vaieya  do  not  practise  money-lending  through  apprehensions 
entertained  hy  %im  that  the  loans  will  not  he  subsequently  repaid,  he  should 
not  be  Gned.  Since  it  is  declared  by  Msiru,  that  2kTi'Amba8ht^ha  (*)should  live 
by  curing  disorders  ;*  hut  einee  men  of  mingled  hirthe  mag  follow  the  occupa^ 
Hon  of  their  mother*e  class,  an  ^Ambaeht'ha,  adopting  the  profession  of  the 
mercantile  class,  should  not  be  fined  if  he  do  not  practise  money-lending. 
To  enlarge  on  the  subject  of  fines,  which  have  been  incidentally  mentioned, 
would  be  superfluous. 

For  the  sake  of  conferring  benefits  and  the  like,  any  proprietor  of 
wealth  may  lend  money  without  intending  to  obtain  interest,  for  that  is  not 
prohibited.  By  those  who  may  practise  money-lending,  a  small  part  only 
of  their  wealth  ought  to  be  lent:  this  being  incidentally  mentioned, 
Bhavadeva  cites  the  Mdrcandeya  purdna,  on  the  subject  of  what  may  not 
be  lent. 

VI. 

Mdrcanddya  Purdna  :Q^) — A  prudent  man  should  set  apart  a  fourth  of 

his  property  for  pioue  uses  with  a  view  to  another  world  ;  and  apply 

half  to  his  own  subsistence,  and  to  constant  and  occasional  rites  ; 

2.  He  should  augment  the  remaining  fourth  of  his  property,  or  half 
of  half,  making  it  his  capital :  the  wealth  of  him,  who  acts  thus, 
becomes  productive. 

(•  )  AmbatkUi,  called  also  Vaidya^  is  one  bom  of  a  VaUya  woman,  by  a  man  of  the  sacer- 
dotel  daaa  :  his  profession  is  the  science  of  medicine.  Vide  Mbnu,  eh.  X  v.  47  et  aeq,  for  a 
long  list  of  the  mixed  tribes,  and  of  the  professions  they  are  respectively  enjoined  to  follow.— 
EorroB. 

♦  Chap.  10.  V.  47. 

(^  o)  One  of  the  sacred  and  poetical  works  among  the  Hindus.  There  are  eighteen  acknow- 
ledged Pur&nas  :  these  are  supposed  to  have  been  compiled  or  composed  b^  the  poet  VyXsa, 
who  also  arransed  the  VScUu—nemce  called  VftDA-VYAsA  ;  and  they  comprise  the  whole  body 
of  Ifindu  theology.  Each  Purdna  should  treat  of  five  topics,  especially  the  creation,  the 
destmcticm  and  renovation  of  worlds  ;  the  genealogy  of  gods  and  heroes  ;  chronology,  treat- 
ing of  the  reigus  of  the  Menus  ;  and  heroic  history,  containing  the  achievements  of  demigods 
aim  heroes.  They  may  thus  not  beinfi4»tly  compared  to  the  ^eogonies  of  the  ancient  Greeks. 
The  names  of  the  eighteen  Purdnas,  are  as  follows.    1,  Bramha.     2,  Padma,  or  the  lotus, 

3,  Bramh&nda,  or  i£e  egg  of  Bramha.  4,  Agneya  or  Agni  fire.  5.  Vaishnava  or  of  YiSHNi). 
e,  Oamtda  or  of  the  ea^  7,  Bramhavaivarta,  or  transformation  of  Bramha,  that  is  of 
Krithna,  identified  with  the  Supreme  Being.  8,  Saiva,  or  of  Siva.  9,  Idnga.  10,  Narid^ya 
or  of  Narsda.  11,  Skanda.  12,  Markandeta,  so  called  from  a  Muni  or  sage  of  that  name. 
13,  BkantUhyat,  or  prophetic  14.  Mattya,  or  the  fish.  15,  Varaha  or  boar.  16,  Kawnna 
or  of  the  ITurfita  or  tortoise.  17,  Vamana^  or  dwarf,  and  18,  BhagavcO,  or  life  of  Krisiyna. 
Besides  these  there  are  eighteen  other  works  of  subordinate  value  called  Upapuranas,  the 
compositbQ  of  whidi  is  attributed  to  various  sages. 

It  win  be  teen  from  the  above  and  other  citations  in  the  present  work,  that  JagannXt'ha 
does  not  confine  himyself  in  the  selection  of  his  authorities  to  strictly  legal  Treatises,  but  makes 
free  use  of  passages  in  illustration  of  his  views,  derived  from  all  Rources,  mythological  as  well 
as  dramatiod.— EDITOR. 
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The  meaning  is,  that  the  whole  property  should  not  be  lent:  and  if  the 
estate  be  small,  and  the  family  be  barely  maintained  from  it,  in  that  case 
no  loan  should  be  made.  Such  is  the  ascertained  sense  of  the  text.  But  if 
the  means  of  subsistence  cannot  be  provided  by  the  pursuit  of  their  own 
profession,  even  priests  may  place  money  at  interest :  this  Vbihaspati, 
quoted  by  Bhavadbva,  declares. 

VIL 

Vrihaspati  :  — A  twice-born  man  may  practise  money-lending,  ag- 
riculture or  trade,  not  conducted  in  person ;  and  even  practising 
them  in  person,  during  seasons  of  extreme  distress,  he  is  not 
tainted  with  8in.<"> 


(11)  Originally  there  were  but  four  casts  ;  viz.,  the  Brdhvnana.  the  Kshatriyct,  the  Vaispa, 
and  the  SMra,  From  these  has  sprung  up  a  mtiltitude  of  mixed  casts,  who  at  the  present 
date  maintain  their  division  with  great  stnotness,  and  abide  bv  certain  laws  and  regulations 
fruned  for  their  social  and  religious  guidance.  In  the  Jdtimala,  or  Garland  of  Classes, — ^the 
origin  of  tiie  four  principal  casts  is  given  as  follows : 

"  In  the  first  creation,  by  BrahhX,  Brdhmanas  proceeded,  with  the  Vida,  from  the  mouth 
of  BrabmL  From  his  arms  KsfUriyaa  sprung  ;  so  from  his  thigh,  Vaisyas  :  from  his  foot 
Sidras  were  produced  :  all  with  their  females/' 

As  r^iards  the  regular  means  of  subsistence  for  the  above  casts, — those  for  a  Br^kmafiavixe 
assisting  to  sacrifice,  teaching  the  Vedcu^  and  receiving  gifts  ;  for  a  Kihatriya,  bearing  arms  ; 
for  a^wyo.  merchandize,  attending  on  cattle,  and  agriculture ;  for  a  /S6dra,  servile  attend- 
ance on  the  higher  classes.  The  most  commendable  acts  are,  respectively  for  the  four  classes, 
teaching  the  Veda^  defending  the  peop»le,  commerce,  or  keeping  herds  or  flocks,  and  servile 
attendance  on  learned  and  virtuous  priests. 

A  Brdhmana,  unable  to  subsist  by  his  own  duties,  may  live  by  those  of  a  soldier :  if  he  can- 
not get  a  subsistence  by  either  of  these  employments,  he  may  apply  to  tillage,  and  attendance 
on  cattle,  or  gain  a  competence  by  traffic,  avoiding  certain  commodities. 

A  Kshairiya,  in  distress,  may  subsist  by  all  these  means ;  but  he  must  not  have  recourse  to 
the  highest  functions.  In  seasons  of  distress,  a  further  latitude  is  given.  The  practice  of 
medicme,  and  other  learned  professions,  painting  and  other  arts,  work  for  wages,  menial 
service,  alms,  and  usury,  are  among  the  modes  of  subsistence  allowed  to  the  Brihmcma  and 
KshtUriya, 

A  Vaisya,  unable  to  subsist  by  his  own  duties,  may  descend  to  the  servile  acts  of  Siidra* 

A  SMra,  not  finding  employment  by  waiting  on  men  of  the  higher  classes,  mav  subsist  by 
handicrafts  :  principally  following  those  mechanical  occupations,  as  joinery  and  masonry  ; 
and  practical  arts,  as  painting  and  writing  ;  by  following  of  which  he  may  serve  men  of 
superior  classes  :  and,  although  a  man  of  K>wer  tribe  ia  in  general  restricted  from  the  acts  of  a 
higher  dass,  -the  Skdra  is  expressly  permitted  to  become  a  trader  or  a  hudbandman. 

Besides  the  partictdar  occupations  assigned  to  each  of  the  mixed  classes,  they  have  the 
alternative  of  following  that  profession  which  regularly  belongs  to  the  class  from  which  they 
derive  their  origin  on  uie  mother^s  side  :  those,  at  least,  have  such  an  option,  who  are  bom  in 
the  direct  order  of  the  tribes,  as  the  M^dh&bhiskicta,  (one  bom  of  a  Brdhmana  by  a  girl  of 
the  Kskatriya  class,)  the  Ambashffta,  and  others.  The  mixed  classes  are  also  permitted  to 
subsist  by  any  of  the  duties  of  a  Sudra  ;  that  is,  by  a  menial  service,  by  handicrafts,  by  oom-» 
merce,  or  by  agriculture. 

Hence  it  appears,  that  almost  every  occupation,  though  regularly  it  be  the  profession  of  a 
particular  class,  is  open  to  most  other  tribes  ;  and  that  the  limitations,  far  from  being  rigo- 
rous, do,  in  fact,  reserve  only  one  peculiar  profession,— that  of  the  Brahmana,  which  consists 
in  teaching  the  VSda,  and  officiating  at  religious  ceremonies* 

Vide  Ck>LBBB0OKB,  Essay  VI,  "  On  Enumeration  of  Indian  Classes,"— (^says  vol.  IL  pp. 
186*  187,)  horn  which  the  preceding  particulars  are  extracted. 

The  following  cases  decided  by  the  Court  of  Sadr-Udalat  at  Bombay,  have  reference  to  some 
peculiar  usages  and  privileges  claimed  by  the  followers  of  certain  professional  classes.  They 
are  taken  from  HOBLET'a  Digest,  Article  **  OastT'  cases  16  b.  and  21. 

A  tradesman  being  accused  by  two  companies  {gold- wire  drawers  and  gold-thread  makers) 
of  working  at  their  trades  conjointly,  the  compames  respectively  institutmg  suits  against  him 
to  make  him  relinquish  their  trades,  it  was  urged,  in  defence,  that  he  only  practised  one  trade 
but  admitted  that  the  other  was  carried  on  in  the  same  house  by  his  brother  and  a  partner. 
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2.    Having  received  gain,  let  him  honour  the  progenitors  of  mankind, 

the  deities  and  priests ;  when  they  are  satisfied,   no  doubt  they 

deprecate  that  offence  committed  by  him. 

The  word  '  twice-born'  concems  a  man  of  the  sacerdotal  class  ;  for  it  is  said 
"he  is  not  tainted  with  sin  :*'  if  it  concerned  a  man  of  the  commercial  class, 
it  would  be  snperflupus  to  say,  "  he  is  not  tainted  with  sin  ;*'  for  it  is  not 
supposed  that  a  mm  of  the  commercial  class  sins  by  practising  money- 
lending.  Men  of  the  military  class  may  also  practise  money-lending,  in  sea- 
sons of  distress  ;  for  Menu  says,  "  but  a  JBrdhmana  and  a  CghcUriya^  obliged 
to  subsist  by  the  acts  of  a  Vaisya,  &c.'**  If  they  can  subsist  by  their  regular 
pjl^ession,  priests  ought  not  to  rely  on  money-lending  for  a  Uvelihoood, 
euke  a  text^f  Msnu  declares, 

Bat,  among  those  six  acts  of  a  Brdhmana,  {reading  and  teaching  the 
y^as,  sacrificing  and  assisting  to  sacrifice^  giving  ond  accepting^) 
three  are  his  means  of  subsistence  ;  assisting  to  sacrifice,  teaching 
the  VSdaSy^^^^  and  receiving  gifts  from  a  purehanded  giver,  f 

And  because  Mektt  reprehends  the  occupation  of  a  Vaisya  followed  by  a 
Br6hmema; 

His  own  office,  though  defectively  performed,  is  preferable  to  that  of 

another,  though  performed  completely ;  for,  he  who  without  necessity 

lives  by  the  acts  of  another  class,  immediately  forfeits  his  own. 

His  own  ofSce  (which  should  regularly  be  discharged  by  him),  however 
defectively  it  be  performed,  is  preferable  to  that  of  another,  though  fulfilled ; 
because,  he  who  lives  by  the  acts  ol  another  class,  instantly  falls  from  his 
own :  this  inculcates  the  necessity  of  avoiding  such  offences.   CuLLtrCABH^TTA . 

Tlie  Court  held,  that  the  two  companies  rising  against  him  was  corroborative  of  his  not  fairly 
observing  the  rnles  of  trade ;  and  though  it  was  a  common  and  allowable  practice  for  two 
brothers,  united  in  interests,  to  follow  two  distinct  trades  ;  vet  as  the  trades  in  the  present 
case  were  closely  connected,  and  the  two  brothers,  by  each  following  one  of  these  trades  in  the 
same  house,  could  play  into  each  other's  hands,  in  a  manner  contrary  to  the  meaning  and 
aprit  of  the  rules  of  the  two  Panchayettj  the  Court  directed  that  the  two  brothers  should  be 
eonfined  to  one  of  the  trades,  so  long  as  they  should  continue  to  live  in  the  same  house,  mak- 
ing their  own  election.— ^u^^ar^'ee  Narayaftoety  versus,  Hurtt  Bhaee  Foonjiya  Mookadum 
and  others.  f| 

In  a  suit  bv  the  gold-thread  spinners  Panchayet,  at  Surat,  agunst  a  member  of  their  body, 
for  working  for  a  wire-drawer,  contrary  to  a  bye-law  of  the  cast ;  a  decree  was  given  in  their 
Jvvor  by  the  Assistant  Judge  and  the  Judge,  as  it  was  proved  that  he  had  signed  the  agreement ; 
Jjfk  on  appeal  it  was  held  that  though  it  was  fully  proved  that  he  was  a  party  to  the  engage- 
^Mnt,  bye-laws  and  private  engagements  like  the  present,  tending  to  the  injury  of  the  pubUc, 
could  not  lawfully  be  made  the  ground  of  an  action ;  and  the  decrees  of  the  Lower  Courts  were 
reversed,  relieving  the  appellant  from  the  responsibUites  incurred,  and  maldng  the  respondent 
liable  for  all  costs.  Otrdhwr  Mooljtt  versus  Jugjeeven  Luxmuchund^  on  the  part  of  the 
Vitrarah  PancAayef.— Editor. 

(i»)  When  the  study  of  the  Indian  sacred  writings  was  more  general  than  at  present, 
leuved  priests  derived  titles  from  the  number  of  V6da»  with  which  they  were  conversant. 
Since  every  priest  was  bound  to  study  one  Vid(L,  no  title  was  derived  from  the  fulfilment  of 
that  duty  ;  but  a  person  who  had  studied  two  Vidas  was  simamed  Dvividi  ;^  one  who  wa« 
conversant  with  three^  Trividi  ;  and  one  versed  in  four,  CffuUtirvidu  The  titles  abovemen- 
tioned  have  become  the  simames  of  families,  especially  among  the  Brdhmancu  of  Kaniy^  . 
hUfja  or  Kanfy\  and  are  corrupted  b^  vulgar  pronunciation  into  2)660  Twar^^  and  ChaM, 
It  is  well  known  that  the  Indian  scripture  is  diitributed  into  four  parts,  severally  entitled. 
Big,  Taju,  Sdman,  and  Atharvana  ;  and  eaoh  of  which  bears  the  common  denomination  of 
F^^fo,— Editob. 

•  Chap.   10.  V.  83.  t  Chap.  10.  v.  75. 


Digitized  by 


Google 


14  ON  LOANS  IK  GENBRAL.         [BOOK  I.  CH.  I. 

Here  it  should  be  understood,  from  the  expression  ''  he  who  lives  by  the 
acts  of  another  class,"  that  such  a  practise,  whether  in  person,  or  not  in  per- 
son, is  reprehended.  It  is  also  the  opinion  of  eminent  lawyers,  that  penance 
must  be  performed  for  exceeding  the  rate  of  an  eightieth  part  and  the  like, 
by  taking  greater  interest  in  a  season  when  no  distress  is  experienced.  It 
would  be  vain  to  discuss  further  the  subject  of  livelihood. 

Money-lending  may  be  also  practised  by  a  ^Sddra  in^times  of  distress  ;  for 
TAmYAWALOTA  authorizing  traffick,  and  the  Nerasinha  purdna  authorizing 
agriculture,  which,  it  may  be  inferred,  are  accompanied  by  money-lending, 
it  is  a  reasonable  induction  that  money-lending  is  also  authorized  ;  and,  ac- 
cording to  the  opinion  of  Vachespati  Misba,  it  appears  that  a  ^Sudra  may 
receive  a  gain.  • 

Yajnyawalcya  : — A  'Sddra  should  serve  twice-born  men  ;  but  if  he 

cannot  thus  sabsiit,  he  may  become  a  trader. 

The  Nerasinha  Pur&na: — Unasked  he  should  give  alms  to  priests,  and 
rely  on  agricnlture  for  his  subsistence. 

By  whom  a  loan  may  be  made,  and  by  whom  it  may  not  be  made,  have 
been  both  cursorily  explained. 


Sect.  II. — On  the  same^  and  on  the  Form  of  the   Contract. 
Art.  I. — On  the  Impropriety  of  Lending  to  certain  Persons. 

VIII. 

Catyayana  :— Let  no  man  lend  any  thing  to  women,  to  slaves,<^^>  w 

to  children :  whatever  thing  of  value  has  been  lent  to  them,  the 

lender  cannot  in  general  recover  toithout  the  assent  of  their  guardian 

or  master. 

Nothing  should  be  lent  to  women,  because  they  are  unable  to  repay  it ; 
for  it  is  recorded,  that  they  have  no  property  exclusively  their  own  (Book 
II.  Chap.  iv.  V.  56.)  May  not  their  debts  be  repaid  by  th«ir  husbands  ? 
Tl^  should  not  be  affirmed,  for  it  is  confuted  by  a  text  of  Yajnyawalcya, 
wmh  will  be  quoted.  It  should  be  here  understood,  that  a  widow  has 
property  in  the  wealth  she  possesses ;  but,  since  she  is  very  helpless,  and 
only  supports  herself  on  the  abundant  wealth  before  acquired  by  her  husband 
or  the  like,  out  of  what  funds  can  she  repay  the  loan  ?  Prom  this  apprehend 
sion,  nothing  should  be  lent  even  to  widows.  But  if  there  be  any  certainty 
of  repayment,  then  a  loan  may  be  made ;  for  this  text  is  onlg  a  rule  of 
Ethics :  and  since  a  loan  may  be  subsequently  repaid  by  her  son,  there  is  no 
objection  against  a  loan  made  to  a  woman  who  has  a  son,  whether  she  be  a 
widow  or  have  a  husband  living.     Nor  do  we  see  any  objection  against  loans 

(i>)  The  Hindu  Lawyers  inchxdeslaTee  under  the  head  of  "Chattels."  Commenting  on  a  pas- 
sage of  TAjntawalkya,  Jfu&TA  VXhana  and  Cs^DAuAm  infer  from  the  association  in  the 
•  text  of  *'Immoveahles  and  bipeds,"  that  the  term  "  Chattel**  is  intended  to  signify  a  biped  or 
slave :  "  for,**  says  Achtuta,  "  if  the  term  intend  substance  in  general,  the  mention  of  land 
and  oorrody,  and  the  specific  notice  of  chattels,  would  be  sup^uous.*'  Vide  p&pabfuMga  of 
J£ic6ta  Vahana,  Ch.  II  §  14.  By  Act  No.  V  of  1843,  Slavery  has  been  abolished  throughout 
British  India,  and  slaves  are  now  capable  of  possessing  and  exercising  the  sanie  rights  as  free- 
bom  men.    The  subject  of  Slavery  will  be  noticed  hereafter,  in  Book  III.— Editor. 
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made  to  women  who  have  separate  property,  on  the  mortgage  of  their 
immoveable  property.  A  debt  contracted  by  a  woman,  whose  hoaband  is 
absent,  for  her  food  and  apparel,  or  for  the  support  of  her  servants,  must  be 
repud  by  her  lord ;  and  debts  contracted  by  the  wives  of  herdsmen  ittd.the 
like,  must  also  be  repaid  by  their  husbands :  we  hold  it  a  rational  opinion, 
that  there  is  no  objection  against  lending  money  to  those  women. 

Nothing  should  be  lent  to  slaves,  because  they  also  are  declared  to  haTo 
no  property  exclusively  their  own,  by  the  text  above  quoted.  Here  a  man's 
own  slave  is  meant :  he  should  not  therefore  lend  any  thine  to  his  own  slave ; 
for  what  that  slave  acquires,  belongs  to  the  matter  himself.  This  rule  may 
be  applicable  to  slaves  bought :  but  why  should  not  loans  be  made  to  hired 
servants,  for  ^  loans  may  be  repaid  out  of  their  wages  P  Such  a  doubt 
should  not  be  entertained :  since  a  servant  only  maintains  his  family  with 
difficulty  out  of  trifling  wages,  whence  can  he  repay  a  loan  ?  But  there  is 
no  objection  against  loans  made  to  servants  hired  on  great  wages ;  and  the 
practise  of  making  such  loans  subsists  amongst  exceUent  persons. 

Neither  should  a  man  lend  any  thing  to  the  slave  of  another,  because  all 
his  property  is  dependent  on  his  master :  if,  therefore,  a  man  do  lend  any 
thing  to  the  slave  of  another,  it  cannot  be  demanded  from  his  master.  But 
if  the  slave  of  any  person  ask  a  loan  in  his  master's  name,  and  it  be  ascer« 
tained  that  he  asks  it  for  the  support  of  his  master's  family,  in  that  case  a 
loan  may  be  made  ;  for  it  is  declared  by  a  text  of  Catiatana,  that  such  a 
debt  must  be  discharged  by  bis  masker. 

IX. 
Gattatana  : — Bhrigu  ordained,  that  a  man  shall  pay  a  debt  contract- 
ed in  bis  remote  absence,  even  withoat  his  assent,  by  his  servant, 
his  wife,  his  mother,  his  pupil,  or  his  son :  provided  it  were  contracted 
for  the  subsistence  of  the  family.  ^"> 

But  when  a  loan  is  asked  by  a  servant  on  his  own  account,  whether  he 
belong  to  the  lender  or  another  person,  it  may  be  given  on  the  pledge  of  his 
wages  ;  this  will  become  evident  on  the  further  discussion  of  the  subject : 
these  texts  will  be  explained  and  discussed  in  another  place ;  to  enlarge 
would  be  now  superfluous. 

A  youth  is  a  minor  to  the  end  of  his  fifteenth  year,  as  we  shall  show  in 
the  chapter  on  the  Payment  of  Debts.  Nothing  should  be  lent  "  to  child- 
ren ; "  this  intends  generally  any  person  incapable  of  civil  acts,  and  compre- 
hends idiots  and  the  like.  If  there  be  guardians  of  the  minors  and  the  rest, 
tiamely,  their  maternal  uncles  or  the  like  ;  and  these  take  up  a  loan  from  a 
money-lender,  for  the  benefit  of  the  minor  or  other  ward,  executing  a  deed 
in  the  ward's  name  and  their  own  ;  in  that  case  the  loan  may  be  legally  ad- 
vanced after  ascertaining  that  the  guardian  does  not  act  fraudulently :  al- 
though no  text  occurs  to  this  pwrport,  it  is  proved  by  the  frequent  practise 
of  good  men.  Afterwards,  when  the  minority  expires,  the  creditor  may 
recover  the  debt  from  that  youth  ;  but,  while  the  minority  lasts,  he  could 
only  recover  it  from  the  maternal  uncle,  or  other  person  entitled  to  act  as 
guardian.    This  should  be  observed  by  the  wise. 

Reverend  persons,  as  spiritual  parents  and  the  like,  to  whom  harsh  dis- 
oonrse  cannot  be  addressed,  and  who  cannot  be  sued  in  the  king's  courts  of 

(1  ♦)  A  text  of  NiBlDA  of  a  similar  import  ia  dted  in  Book  I.  ch.  V,  v.  CXCI.-BDrrOB. 
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justice,  may  be  comprehended  under  this  text,  by  considering  "  Children" 
as  an  instance  adduced  of  a  general  meaning.  Consequently,  to  them  also 
nothing  should  be  lent;  but  a  person  Tiho  possesses  wealth  must  maintain 
tbem,%l8e  he  would  fail  in  his  duty. 

X. 

Naueda  to  Indba,  in  the  Herivansa : — No  man,  0  thou  subduer  of 
foes,  should  have  pecuniary  dealings  with  him,  from  whom  he  de- 
sires much  affection,  nor  visit  his  wife  in  his  absence. 

**  His  "  must  be  supplied. — Bhavadeva. 

"  Pecuniary  dealings  ;"  the  advance  or  acceptance  of  a  loan  ;  it  may  also 
be  understood  of  deposits  and  the  like.  The  motive ybr  avoiding  iuqh  trana^ 
actions  is  the  apprehension  of  forfeiting  friendship.  But  a  distinction  will 
be  mentioned  in  another  place.  It  is  deduced  from  the  obvious  sense  of  the 
texts,  that  a  loan  may  be  made  to  any  other  person  except  those  to  whom 
it  is  forbidden  to  lend  any  thing. 

Art.  II. — On  the  Coitract  of  Loan. 
XL 
Vbihaspati,  quoted  by  Bhavadeva,  Vachbspati,  and  Chandeswara: 
— A  prudent  lender  should  always  deliver  the  thing  lent,  on  receiv- 
ing a  pledge  of  adequate  value,  either  to  be  used  by  him,  or  merely 
kept  in  his  hands ;  or  with  a  su£Scient  surety,  and  either  with  a 
written  agreement,  or  before  credible  witnesses. 

Any  of  these,  by  which  confidence  may  be  oiven  to  the  lender,  should  be 
furnished.     They  are  mentioned  generally. — Mibra. 

The  word  here  employed  intends  comprehensive  illustration.  If,  therefore, 
the  lender  have  in  his  power,  by  bailment  or  otherwise,  property  of  more 
than  adequate  value  belonging  to  the  borrower,  this  security  is  also  intend- 
ed by  the  text.  In  like  manner,  where  land  belonging  to  any  person  is 
taken  by  another  for  the  purpose  of  tillage,  if  the  landlord  ask  a  loan  of  the 
cultivator,  and  he  advance  the  loan  even  without  receiving  a  mortgage  of 
the  land,  in  that  case,  although  there  be  other  creditors,  the  cultivator,  and 
no  other  creditor,  takes  the  produce  of  that  land  until  his  loan  be  discharged : 
such  is  the  practice.  So,  if  the  husbandman  ask  a  loan  of  his  landlord,  the 
landlord,  who  advances  a  loan  to  the  husbandman,  and  no  other  creditor^ 
seizes  the  produce  of  his  land,  at  the  time  of  gathering  the  harvest,  for  the 
payment  of  the  loan  he  has  advanced :  this  custom  also  subsists  in  this 
country ;  and  on  this  point  there  is  also  the  authority  of  a  text  of  Cattatana 
(CCLXXXI)  ;  for  there  is  no  objection  to  consider  land  and  the  like  as 
comprehended,  in  that  text,  imder  the  word  "  capital.*'  This  will  be  discuss- 
ed  under  the  head  of  Payment  of  Debts  :  hut  hence  it  appears,  that  land 
or  the  like,  on  which  there  is  such  a  lien,  may  be  included  in  the  terms  of 
the  text.  So  in  other  cases  also  ;  for  it  only  intends  some  ground  of  confi^ 
dence  in  future  repayment. 

"  A  pledge  of  adequate  value ;"  by  the  price  or  use  of  which  the  debt  may 
be  discharged  with  interest :  such  a  pledge,  whatever  it  be.  It  relates  both 
to  the  pledge  to  be  used,  and  that  to  be  merely  kept  in  his  hands.    The  use 
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of  this  conditioD,  that  it  should  he  of  adequate  value,  \»  obvious.  Both 
names  for  a  pledge  {ddhi  and  bandha)  are  employed  by  Vbihaspati,  in  a  text 
which  will  be  quoted  (LXXX),  as  bearing  the  same  sense  :  but  here  a  dis- 
tinction appears  to  be  intended  by  the  separate  mention  of  them.  That 
distinction,  on  the  concurrent  opinions  of  CHAiTDiswABA,  Vachb8FATI, 
Bhayadbya  and  others,  is  as  follows  :  "  Adhi "  is  a  pledge  to  be  used ;  such 
as  land  pledged  with  its  produce ;  a  cow,  a  female  buffsdo  or  the  like,  with 
her  milk  ;  a  tree  or  the  like,  with  its  fruit ;  an  elephant,  a  horse,  an  ox  or 
the  like,  to  be  used  for  burden  ;  distbguished  by  this  circumstance,  that 
they  are  not  necessarily  impaired  by  use.  "  Bandhcf'*  is  a  pledge  not  to  be 
used,  but  merely  kept ;  as  a  copper  caldron  or  the  like,  a  mass  of  iron  or  ingot 
of  gold  and  the  like  ;  distinguished  by  this  circumstance,  that  they  are,  or 
may  be,  impaired  by  use.  This  will  be  explained  at  large  in  the  chapter  on 
Pledges.  It  may  be  noticed  by  the  way,  that  a  thing  pledged  should  not 
be  hypothecated  by  the  creditor  to  another  person  as  security  for  a  debt 
contracted  by  himself. 

"  With  a  sufficient  surety;'*  with  a  good  sponsor  :  one  by  whom  the  sum 
can  be  paid.  Bhavadeva. 

The  sufficiency  of  the  surety  consists  in  his  power  to  enforce  the  punctual 
payment  of  the  money. 

Chakdeswaea  . 

By  these  glosBee  both  the  surety  for  the  advance,  and  the  surety  for  re- 
payment, are  described.  One  gives  security  against  the  absconding  of  the 
debtor  ;  he  is  surety  for  appearance,  and  makes  a  promise  in  this  form,  "  I 
will  produce  this  man."  He,  in  confidence  of  whose  assurance  a  loan  is 
advanced  to  any  person,  is  sponsor  for  honesty ;  he  affirms  "  this  person  is 
unexceptionable."  The  sufficiency  of  the  first  of  these  consists  in  his  ability 
to  produce  the  man  if  he  abscond ;  or,  by  keeping  in  view  the  debtor's 
property,  to  distrain  his  effects  ;  and  so  forth.  The  sufficiency  of  the  last 
consists  in  his  skilful  judgment  of  a  man's  veracity,  and  so  forth.  The 
sufficiency  of  all  sureties  consists  principally  in  wealth  adequate  to  make 
good  the  debt.  Accordingly  this  is  actually  expressed  by  Bhavadeva.  But 
in  fact,  honesty  should  be  considered  as  a  requisite  to  the  sufficiency  of  a 
surety ;  for  much  time  would  be  wasted  in  litigation  if  a  dishonest  surety 
were  accepted.  It  should  be  understood,  that  a  person,  such  a^  a  spiritual 
parent,  from  whom  money  cannot  be  recovered  by  harsh  importunity  and 
other  compulsory  methods,  is  not  a  sufficient  person  in  a  matter  of  surety- 
ship, however  venerable  he  be.  Of  this  wise  persons  may  judge  from  the 
single  exertion  of  their  own  intellect.  A  text  of  Vbihaspati  (CXLII)  is 
authority  for  distinguishing  four  sureties.  That  text  is  explained  in  the 
chapter  on  Sureties. 

"  With  a  written  agreement "  (XI)  ;  with  a  written  contract  of  loan  :  such 
a  writing  is  noticed  by  Vbihaspati,  cited  by  Bhavadeva. 

XIL  ^ 

y^EHASPATi : — ^That  matual  instrument  which  is  executed  when  the 
loan  18  delivered  and  accepted,  is  called  the  written  contract  of  loan. 

The  will  to  make  and  receive  a  loan  is  the  cause  of  the  contract.  The 
construction  therefore  is,  ^*  when  the  loan  is  delivered  and  accepted  by  the 
will  of  the  parties  respectively,"  Ac.  What  kind  of  writing  should  be  given, 
is  declared  by  Nabsda,  quoted  in  the  VyavahirO'tatwa, 
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XIII. 

Nareda  :— Written  evidence  is  declared  to  be  of  two  sorts  ;  the  firsts 
in  the  handwriting  of  the  party  himself,  which  need  not  have  sub- 
scribing witnesses ;  and  the  second^  in  that  of  another  person,  which 
ought  to  be  attested :  the  validity  of  both  depends  on  the  usage 
established  in  the  cpuntry.  ^^*^ 

An  instrument  in  the  handwriting  of  the  party  himself  is  good  evidence, 
even  though  it  be  unattested  ;  and,  in  that  of  another  person,  if  attested ; 
such  is  the  construction  of  the  text  by  the  relative  order  of  the  terms.  "  On 
the  usage  of  the  country ;"  on  such  usage,  in  respect  of  writings,  as  subsists 
in  each  country :  on  that  mage  the  validity  of  both  depends ;  namely,  of  an 
instrument  in  the  handwriting  of  the  party  himself,  and  of  one  in  the  hand- 
writing of  another  person. 

The   Vyavahara-tatwa, 

"  Even  though  it  be  unattested  :*'  this  expression  suggests,  that  an  attest- 
ed iniitrument  in  the  handwriting  oj  the  party  is  also  included,  under  this 
text,  as  a  valid  document.  Thus  the  sense  is,  that  any  attested  writing  is 
good  evidence ;  and  one  in  the  handwriting  of  the  party  himself  is  good 
evidence,  even  though  it  be  unattested.  But,  in  fact,  it  is  the  practice  of 
our  country  to  call  to  witness  the  divine  form  of  justice  {Sri  Dhbbma)  on 
such  writings.  An  instrument  in  the  handwriting  of  another  person  ought 
to  be  attested ;  and  there  the  witness  should  be  human :  but  even  to  such 
writings  it  is  usual  to  attest  the  divine  form  of  justice.  However,  should 
the  party  deny  an  instrument  in  the  handwriting  of  another,  and  to  which 
the  name  of  justice  is  subscribed  as  sole  witness,  how  can  the  judge's  doubts 
be  satisfied?  The  ingenuous  evidence  of  witnesses  should  therefore  be  ad- 
duced to  prove  an  instrument  drawn  in  the  handwriting  of  another  person. 

Is  not  the  scribe  himself  such  competent  evidence  ?  This  should  not  bq 
objected;  for  Yajnxawalcta  declares  dubious  the  evidence  of  less  than 
three  witnesses :  and  properly  these  witnesses  should  be  of  the  same  class 
with  the  party ;  but^  if  that  cannot  be,  they  may  be  of  other  classes. 

XIV. 

Yajnyawalcya : — There  should  in  general  be  three  (*^)  witnesses; 
persons  who  take  delight  in  acts  ordained  in  the  Veda  and  in  sacred 
law  books ;  and  properly,  they  should  be  of  the  same  sex  and  class 

{}^)  According  to  the  ancient  Roman  Law,  stipulations  differed  from  promiges  and  pacts, 
in  as  much  as  the  former  might  have  been  made  m  simple  and  ordinary  language,  the  latter 
only  in  presmbed  and  solemn  language.  The  former  might  have  been  made  by  writing  be- 
tween persoiAthsent ;  the  latter  by  words  only  and  between  persons  present. 

So,  likewise,  among  the  ancient  RomaiM,  all  voluntary  nominate  contracts  were  written 
either  by  the  parties  themselves,  or  by  one  of  the  witnesses,  or  by  a  domestic  secretary  of  one 
of  the  parties  oedled  a  Notarius  ;  the  contract,  when  finished,  was  carried  to  a  magistrate, 
who  gave  it  a  public  authority  by  receiving  it  inter  <icta,  furnishing  each  of  the  parties  a  copy 
thereof  under  nis  seaL  Vide,  Powell,  "  On  Contracts  and  Agreements.**  vol  I.  p.  839.— 
EDrroB. 

(1 «)  According  to  YXjntawalkta,  even  one  person,  provided  he  be  an  intelligent  follower 
of  the  VcdaSf  may,  with  the  consent  of  both  parties,  be  a  sufficient  witness  in  a  dispute. — In 
this  case,  the  witness  must  be  regarded  as  acting  the  part  of  an  lunpire. — EDrroR. 
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with  the  party  for  whom  they  give  evidence  :  (^ ')  hut,  if  that  cannot 

be,  those  of  all  classes  maybe  examined.* 

Here  it  should  be  noticed,  that  attested  writings  only  ought  to  be  given  ; 
for,  although  Yajnyawalcya  (XV)  declares  an  unattested  instrument  in 
the  handwriting  of  the  party  himself  sufficient  evidence,  yet  he  also  declares 
it  to  have  no  validity  if  it  were  obtained  by  force  or  fraud  :  when,  therefore, 
a  judicial  proceeding  is  subsequently  held,  sliould  the  defendant  plead  that 
it  was  obtained  by  force  or  fraud,  then  the  urbitrators  and  the  king  may 
doubt  its  validity.  For  this  reason  a  writing,  which  has  subscribing  wit- 
nesses, is  preferable. 

XV. 

Yajnyawalcya  : — But  every  document  which  is  in  the  handwriting 
of  the  party  himself,  is  considered  as  sufficient  evidence  even  without 
witnesses,  unless  obtained  by  force  or  fraud. 
"  Upadhi^^  here  signifies  fraud. 

*  Such  usage,  in  respect  of  writings,  as  subsists  in  each  country .'t  In 
some  countries  the  practice  is  as  follows :  After  an  auspicious  term  (as  Sri)/^^^ 
preceded  by  an  epithet  allusive  to  memory  (as  smaranasila),  the  name  of 
the  lender  is  written  in  the  seventh  case  and  plural  number  ;  and  the  name 
of  the  borrower  is  inserted  with  the  termination  of  the  sixth  case  before  the 
word  "  user  "  or  borrower  (C^hddaca.)  Next,  the  word  "  Casya  "  is  written  : 
alter  which  a  word  expressive  of  bond  or  obligation  for  debt  is  inserted,  artd 
declared  by  the  word  "  this  "  subjoined.  Next,  the  meaning  of  the  parties 
is  stated,  the  stipulation  of  interest,  the  promise  of  payment,  and  a  binding 
clause  ;  then,  after  dating  the  instrument  by  the  solar  month  and  day,  the 
debtor's  name  is  again  written,  with  the  termination  of  the  sixth  case,  on 
the  right  hand  side  of  the  paper ;  and  the  designation  of  place  is  added. 
The  names  of  the  witnesses  are  written  on  the  back  of  the  instrument.  "  The 
usage  established  in  the  country  "  intends  this  and  other  forms.  Whatever 
be  the  usage  in  each  country,  that  only  should  be  observed  in  that  country  : 
and  the  practice  above  stated  is  almost  literally  directed  by  Yajnyawalcya  : 
for  he  suggests,  that  the  lender's  name  should  be  first  written,  and  that  the 
instrument  should  be  dated  by  the  year,  month,  and  day. 

XVI. 

Yajnyawalcya  : — Whatever  contract  shall  have  been  concluded  by 
mutual  consent,  a  written  memorial  of  it  should  be  attested,  after 
the  lender's  name  has  been  first  inserted  : 

(17)  H ANU  givea  a  similar  direction  as  a  general  rule.  In  his  InstUutCy  Ch.  V.  v.  68  he 
declares  thus : — "  Women  should  regularly  be  witnesses  for  women  ;  twice-born  men,  for 
men  alike  twice-born ;  good  servants  and  mechanicks,  for  servants  and  mechanicks  ;  and 
those  of  the  lowest  race,  for  those  of  the  low^t."  He,  however,  makes  an  exertion  immedi- 
ately after.  "  But  any  person  whatever  who  has  positive  knowledge  of  transactions  in  the 
private  apartments  of  a  house,  or  in  a  forest,  or  at  a  time  of  death,  may  give  evidence  be- 
tween the  parties." — Editor* 

*  The  first  and  last  parte  only  of  this  text  were  cited  ;  I  quote  it  at  large  from  other  Digests. 

f  Comment  cited  from  the  Vyavdhdra-tatwa  on  v.  13. 

( 1  * )  Sri  or  Shri  signifies  prosfverity,  wealth,  fortune  ;  also  their  personification  as  a  goddess, 
the  goddess  of  pixMperity,  and  wife  of  Vishnu  :  the  term  is  used  as  an  honorific  prefix  to  the 
names  of  persons  or  divinities,  and  likewise  at  the  beginning  of  manuscripts,  letters,  and  other 
documents  ;  and  when  intended  to  be  very  complimentary,  the  term  is  repeated  or  the  repeti- 
tion is  indicated  by  a  numeral.— Editor. 
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2.  It  should  bear  the  year,  month,  half  month,  and  day,  with  the 
designation  of  the  debtor^  by  his  name,  class,  and  the  like.* 

The  epithet  allusive  to  memory  is  suggested  by  a  text  of  Menu.  It  con- 
veys, that  this  instrument  is  written  for  the  sake  of  asHsting  memory. 

XVII. 

Menu  : — Even  in  the  space  of  six  months  men  forget  occurrences  : 
therefore  were  letters  and  writings  anciently  invented  by  the  bene- 
ficent Creator.  ^^^^ 

By  the  custom  of  the  country,  instrumeuts  are  now  written  in  the  dialect 
of  the  Ydvanaa  t  (^°)  ;  but  among  eminent  Brdhmanas  and  others,  writings 
are  also  drawn  in  another  language.  In  some  written  contracts  for  auspicious 
rites,  as  marriage  and  the  like,  the  word  **  swoiti  "  is  first  written  :  its  intent 
is  a  prayer ;  may  this  rite  be  auspicious !     This  is  noticed  by  the  way. 

XVIII. 

Yajnyawaloya  : — When  the  transaction  is  completed,  the  borrower 
should  sign  his  name  with  his  own  hand  ;  adding^  "  what  is  above 
written  has  the  assent  of  me,  son  of  such  a  one." 

This  suggests,  that  the  debtor's  name  should  be  written  above  the  contract. 
We  do  not  determine  whether  additional  matter,  as  titles  and  the  like,  and 
omissions,  as  leaving  out  the  name  of  the  party's  father  or  the  like,  be 
founded  on  practice,  or  on  the  reason  of  the  law,  or,  in  the  last  instance^ 
originate  in  indolence. 

*  The  first  hemistich  is  not  here  cited.  I  insert  it  from  a  subsequent  quotation  in  Book  Y , 
collated  with  the  code  of  Y^tnyawalcya. 

(10)  From  the  frequent  allusion  to  "  writing"  made  in  the  Laws  of  Mand,  YAjnyawalkya 
&c.,  it  would  appear  that  this  art  has  been  pranced  among  the  Hindus  in  very  remote  a£es« 
It  is  however  remarkable  that  in  the  history  of  early  Indian  literature,  no  traces  are  found  of 
the  existence  of  the  materials  connected  with  writing.  The  ordinary  modem  words  for  book, 
paper,  ink,  writing,  &c,  are  said  not  to  be  discovered  in  anv<San^An7  work  of  genuine  antiquity* 
The  BrdhmanSf  observes  professor  MUlleb,  **  never  speak  of  their  granthaa  or  books.  They 
speak  of  their  V^da,  whicn  means  "  knowledge."  They  speak  of  their  Sruti  which  means 
what  thev  have  heard  with  their  ears.  They  speak  of  Smriti  which  means  what  their  fathers 
have  deckured  unto  thenu  We  meet  with  Brdkmana*,  i.  e.  the  sayings  of  Br&hmans ;  with 
Sutras  i.  e.  the  strings  of  rules  ;  with  Vedangcu,  i.  e.  the  members  of  the  VMa  ;  with  Pro- 
vachanaSj  i.  e.  preachings  ;  with  Sastras,  i.  e.  teachings  ;  with  Dcurmnas,  i.  e.  demonstrations  ; 
but  we  never  meet  with  a  book  or  a  volume,  or  a  page."  The  words  for  ink  (man,  kaZ% 
mda,  gold)  and  pen  {kafama)^  have  all  a  modem  appearance  ;  and  as  to  Kayastha,  the  name 
of  the  writer-cast,  proceeding  from  a  Kshairiya  father  and  a  S6dra  mother,  it  does  not  even 
occur  in  the  list  of  mixed  tribes  given  by  Manu.  Vide,  MUller,  "  History  of  Ancient  Sanskrit 
Literature,"  p.  497-524,  for  an  interesting  account  of  tiie  **  Introduction  of  Writing  among  the 
Hindus."— Editor. 

t  The  Moslom^ns. 

(10)  The  term  Ydvana,  meaning  a  foreigner,  was  applied  originally  by  the  early  Itindu 
writers  to  the  lonians  or  Greeks :  and  ^robablv  also  to  Gneco  Btvctrians  :  but  in  Liter  times  to  the 
Arabs  and  Mahommedans,  and  likewise  to  Europeans.  In  a  passage  in  the  ffariva/nsa  cited 
by  Professor  MaxMUller,  the  following  notice  is  found  descriptive  of  the  cuife^ms  peculiar 
to  several  foreign  nations ;  **  The  ^aX^a^hJavehalf  their  head  shorn ;  the  Yavanaswtk  Sjimboja* 
the  whole  ;  the  Parados  wear  their  hair  free ;  and  the  Pahlavas  wear  boards."  ("  History  of 
Ancient  Sanskrit  Literature,"  page  54.)  The  "  Ydvan4jui"  alluded  to  in  the  above  passage 
evidently  refers  to  the  Greeks,— whilst  the  Sdkas  and  Pahlavas  seem  to  point  out  to  the 
Scythians  and  Persians. — Editor. 
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"  Half  a  month"  (XVI) ;  a  side  of  the  month,  that  is  '' a-fortnightr^^^"^ 
"  By  his  name  ;*'  by  the  name  of  the  debtor.  "  His  class ;"  the  sacerdotal  or 
other  class.  "  And  the  like  ;  "  the  V^da  which  he  follows  in  solemn  rites ^ 
and  so  forth. 

XIX. 

Yajnyawalcya  declares  the  form  of  attestation  : — And  the  witnesses 

should  sign  their  names  all  together  in  their  own  handwriting,  after 

writing  the  name   of  their  fathers  and  so  forth  ;  adding^  "  I,  son 

of  such  a  one,  am  witness  to  this  ivriting,^^ 

Here  it  is,  in  substance,  expressed,  that  the  omission  of  the  name  of  the 
witness's  father  is  founded  only  on  usage.  If  the  instrument  be  in  the 
handwriting  of  another  person,  the  writer  of  it  should  add  at  the  bottom  of 
that  instrument,  "  written,  at  the  request  of  both  parties,  by  me,  such  a 
one,  son  of  such  a  one.'* 

XX. 

Yajnyawalcya  :~Let  the  writer  next  subscribe,  at  the  end  of  the 
toritiTiffy  "  this  has  been  written,  at  the  request  of  both  parlies^  by 
me,  such  a  one,  son  of  such  a  one." 

Sut  the  practice  is  for  the  scribe  merely  to  sign  his  name  with  the  letters 
S\  ^  {standing  for    [2^).     All  this  i^  only  mentioned  to  obviate  the  supposi- 

r  • 

tion,  that  the  forms  0/ writings,  which  occur  in  practice,  are  not  directed  by 
Sages.  («) 

If  the  debtor,  or  a  witness,  be  illiterate,  the  following  text  directs  the 
form  to  be  observed  in  that  case. 

(91)  ThAfiindus  class  their  yean  in  cycles  of  sixty,  each  of  which  bears  an  appropriate 
name.  ThMe  years  are  calculated  according  to  the  lunar  system,  which  appears  to  have  been 
the  most  ancient  method  of  computing  time  in  India.  Each  lunar  month  is  divided  into  two 
portions  CAiled  paJccha^  of  which  one  is  named  Sukla  or  Sudha  "  the  bright  half,*'  the  other 
Krishna  or  bahula^  **  the  dark  half ;"  and  each  of  these  two  portions  contain  fifteen  tUhtUu^ 
wldch  may  be  termed  **  lunar  days  ;"  reckoned  from  new  moon  to  new  moon,  and  not  from 
foU  moon  to  full  moon,  as  is  the  practice  at  Ben^es.  When  the  Saka  year  is  employed,  it 
denotes  especially  the  Saka  or  Mtb,  of  a  prince  of  the  South  of  India  named  SAlivahana,  com- 
mencing from  the  79th  year  of  the  Christian  sera.  In  documents  executed  by  natives  of  India 
among  themselves,  all  these  particulars  are  entered,  as  required  in  the  text. — Editor. 

(IS)  The  words  Sdmnam,  patram,  and  chUtu,  are  the  same  in  meaning,  though  somewhat 
varied  in  use.  The  two  former  are  Sanskrity  and  the  latter,  adopted  in-^e  Tamil,  evidently 
from  the  Hindi,  ChiUhi,  whence  the  English  Chit  for  a  Kote.  These  terms  are  ordinarily 
employed  to  denote  any  deed,  instrument  or  writing,  &c  There  are  various  descriptions  of 
documents,  according  to  the  nature  of  the  transaction  to  which  they  relate.  In  common 
dfislings  the  foUowing  are  chiefly  met  with  : — 

OUu  Chittu,  or  patramj  a  mortgage  deed. 

UdanpadiM  Chittu,  a  deed  of  agreement. 

M^-udanpadik4  Chittu,  a  supplementary  agreement  implying  the  existence  of  some  pre- 
vious deed. 
BMgapatram,  a  deed  of  temporary  assignment. 
BkMdna  patram,  a  deed  of  gilt  of  land. 

Dkarmaddna-pairam,  an  assignment  of  land  for  charitable  purposes. 
Tavani  Kriya-patram,  a  sale  of  land  &c,  redeemable  within  a  fixed  period. 
SiiddhaJtriya-pairami  an  absolute  bill  of  sale. 


Digitized  by 


Google 


22  ON  LOANS   IN   GENERAL.  [bOOK  I.  CH.  I. 

XXL 

Vyasa  : — But  a  borrower,  who  is  unlettered,  should  direct  another 
person  to  subscribe  his  declaration  of  assent ;  or  a  witness,  in  the 
same  predicament,  should  cause  his  nar/ie  to  be  signed  by  another 
witness,  in  the  presence  of  all  the  witnesses. 

When  these  and  other  local  usages  are  observed,  then  an  instrument  in 
the  handwriting  of  the  party  himself,  and  one  in  the  handwriting  of  another 
person,  are  valid,  and  good  evidence  of  contracts.  Such  is  the  meaning  of 
the  Sage,  as  expounded  by  authors.  But  in  fact  all  this  should  be  consi- 
dered as  intending  such  a  document  as  may  remove  the  douhts  entertained 
by  honest  arbitrator  or  by  the  king.  Else,  if  all  the  parties  the  borrower, 
the  lender,  the  witnesses,  and  the  writer,  be  unacquainted  with  the  forms  of 
writings,  and  a  creditor  could  not  recover  a  debt,  though  really  lent,  not- 
withstanding the  existence  of  an  attested  writing  in  any  irregular  form, 
there  would  be  a  failure  of  justice  on  the  part  of  the  king.  Again  ;  if  the 
instrument  were  not  subscribed  by  witnesses,  but  it  be  said  by  a  witness, 
"  I  know  this  instrument,"  and  the  instrument  be  admitted  in  evidence  by 
the  arbitrators  on  any  arguments,  it  is  an  attested  instrument.  Tiiis  is  men- 
tioned by  the  way  ;  the  rest  may  be  learnt  under  the  title  of  Judicial 
Procedure :  but  something  lias  been  said,  in  this  place,  to  make  known  the 
sort  of  writing,  by  which  a  monied  man,  who  advances  a  loan,  may  be 
secure  from  losing  his  cause,  should  a  dispute  afterwards  arise.  This  we 
deem  reasonable. 

"  Before  credible  witnesses"  (XI)  :  this  is  another  case  of  written  agree- 
ments ;  for  the  presence  of  witnesses  is  suggested  by  the  form  for  drawing 
written  contracts ;  and  the  sense  of  the  text  appears  to  be  this :  He  should 
advance  a  loan,  on  receiving  a  pledge  to  be  used  by  him,  together  with  a 

The  term  Sdaanatrif  in  addition  to  its  signification  of  a  written  engagement  or  contract,  has 
reference  especially  to  a  royal  order  or  edict,  or  a  royal  grant ;  which,  when  in8Ci^>ed  on  atone 
is  deaignateo,  SilSidsanam ;  and  when  engraved  on  copper  plates,  Tdmrasdsanatm 

Deeds  of  gift  generally  terminate  with  some  apt  quotation  or  aphorism  relative  to  the  use 
and  benefit  of  donations,  foUowed  by  imprecation  on  those  by  whom  the  grant  is  voided.  The 
following  Sanskrit  stanza  is  the  one  commonly  foimd  at  the  end  of  documents  of  this 
description. 

Svadutid  dvigunam  punnyam  paradatt&nu  pdtanam : 
Paradattdpahdrena  avadattam  nishp^halam  hfuivet. 

Translation : — "  The  protection  of  that  which  has  been  given  by  another  is  more  meritorious 
than  one*B  own  gift ;  and  by  seizing  that  which  another  has  given,  one's  own  gift  becomes 
fruitless." 

It  may  as  well  be  stated  in  this  place  that  in  order  to  constitute  a  sale  or  gift  of  land 
valid  ana  complete,  the  vendor  or  donor  should,  according  to  special  practice,  convey  his  own- 
ership in  the  soil,  extending  over  eight  particular  incidents  caUed  Asktabhbgam^  or  "  the 
eight  rights."    These  are  specified  in  the  subjoined  Santkrit  couplet  : 

Nidhinikahepa  pdshdnam  siddha  sddhpa  jcUdmritam ; 

Akckiny'a  dgdmi  samyuktam  ashtaJbhdgd  samanvUam. 

Meaning  the  following  particulars  : 

1  Nidhif  treasure  trove.  2Nik8h4pa^  property  deposited  on  the  land  not  claimed  by  another. 
3  Pdthdna^  mountains,  rocks,  unciiltivable  or  rocky  land,  and  their  contents  and  products, 
as  mines,  minerals  &c.  4  Sidah\  all  cultivable  land  yielding  produce.  5  Sddhya,  the  produce 
from  such  land.  6  Jaldmritani,  rivers,  tanks,  wells  and  their  pi*oduce.  7  Akshini,  privileges 
actuaUy  enjoyed.    8  Agdmi,  prospective  rights  and  privileges. 

In  many  early  as  well  as  modem  documents,  the  above  eight  rights  are  specifically  men- 
tioned, and  absolutely  aliened  to  the  vendeo  or  donoe.— EniTOB. 
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-written  ag^reeraent :  this  is  one  case.  He  should  advance  it  on  receiving  such 
a  pledge  before  credible  witnesses  :  this  forms  a  second  case.  So  likewise  a 
loan  made  on  a  pledp^e  to  be  merely  kept  in  his  hands,  forms  two  cases 
{according  «^  it  is  transacted  hy  a  written  agreement,  or  before  credible 
witnesses')  ;  hence  arise  four  cases.  Again  ;  two  cases  arise  also  on  loans 
made  with  a  sufficient  surety ;  and  the  possible  cases  are  six  in  number. 
Alluding  to  this,  MiSRA  has  said ;  "  any  of  these,  by  which  confidence 
may  be  given,  should  be  furnished."  Consequently  any  one  of  these  six 
modes,  by  which  confidence  may  be  given  to  the  lender,  should  be  adopted. 
Here  a  pledge  to  be  used,  or  merely  kept,  as  well  as  a  surety,  are  intended 
to  give  confidence  to  the  lender ;  and  the  writing  and  witnesses,  to  prove  the 
truth  of  the  loan,  if  a  judicial  proceeding  be  held  at  a  subsequent  time. 

XXII. 

Xareda  :— In  this  contract  there  are  two  things  which  give  confidence 
to  tlie  lender^  a  pledge  and  a  surety ;  and  two  which  afford  clear 
evidence,  a  writing  and  attestation. 

"  Confidence ;"  assured  expectation  of  thereafter  receiving  the  loan  advanc- 
ed :  in  some  instances  a  surety,  in  others  a  pledge,  give  such  confidence  ; 
for  this  coincides  with  the  former  text  (XI).  But  here  the  word  pledge 
i^dht)  signifies  both  a  pledge  to  be  used  and  one  to  be  kept.  "  Clear 
evidence;'*  certain  proof;  sometimes  a  writing,  sometimes  attestation,  some- 
times both,  are  required,  according  to  circumstances,  for  the  sake  of  proof  in 
case  of  dispute. 

It  should  be  here  noticed,  that  both  texts  (XI  and  XXII)  are  ethical 
precepts ;  for  they  exhibit  causes  of  present  evil.  If,  therefore,  infringing 
these  rules,  a  man  deliver  a  loan  without  a  pledge,  or  writing,  or  the  like, 
he  violates  not  his  duty  :  and  if  the  debt  be  anyhow  proved,  the  debtor  shall 
be  compelled  by  the  king  to  rooay  it  to  his  creditor.  Hence  the  practice  of 
advancing  loans  without  pleage  or  writing,  in  some  instances  of  extreme 
confidence.  But  excessive  confidence  should  be  no-where  reposed  ;  for  the 
Serivansa  directs,  "  Place  not  confidence  in  what  is  unworthy  of  confidence, 
nor  excessive  confidence  even  in  what  is  worthy  of  confidence  :"  and  the 
adage  expresses  "  mutable  mind,  mutable  wealth." 

In  like  manner  the  text  of  CattAtana  and  NAreda*  (VIII  and  X)  are 
ethical  precepts ;  for  the  text  points  out  a  present  evil,  '^  the  lender  cannot 
in  general  recover,  Ac."  Consequently  there  is  no  breach  of  duty  in  lending 
any  thing  even  to  women  ;  on  the  contrary,  it  is  a  duty  to  support  unprotect- 
ed persons,  even  though  it  be  done  by  advancing  loans :  and  if  the  debtor  be 
able  to  discharge  it,  the  king  should  enforce  payment  of  such  a  debt.  But 
a  man  who  infringes  the  rule,  and  institutes  a  suit  on  such  a  debt,  incurs 
censure.     To  enlarge  would  be  vain. 

Thus  a  loan  should  not  be  advanced  by  a  money-lender,  without  confidence 
and  means  of  proof :  and  the  meaning  of  the  phrase^  "  in  what  form  a  loan 
should  not  be  made,"  becomes  evident. 


*  It  18  not  ezpreBAed  in  the  original,  which  is  the  second  text  alluded  to ;  I  supply  it 
from  conjecture. 
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CHAP.  11. 

ON 

INTEREST. 

Sect.  I. — On  Legal  Interest  in  general.  (^) 

Such  interest,  as  may  be  taken  without  a  breach  of  duty  on  the  part 
of  the  creditor,  is  a  rule  (dherma)  for  delivery  by  the  creditor.  Or  the 
nature  of  a  thing  may  be  signified  by  the  word  dherma :  as  it  is  the 
nature  of  robbers  to  hurt  living  creatures,  so  it  is  the  nature  of  a  loan, 
that  it  should  produce  to  the  lender  the  principal  sum  advanced,  and 
interest  in  addition  thereto.  Thus  interest  is  signified  by  the  term 
"  rule  for  delivery."     Menu  propounds  that  interest 

XXIIL 

Menu  : — A  lender  of  money  may  take,  in  addition  to  his  capital,  the 
interest  allowed  by  Vasisht'ha,  an  eightieth  part  of  a  hundred  by 
the  month.  (24)  * 

"  Allowed  or  declared  by  Vasisht'ha  ;"  this  shows  that  it  has  be^n 
authorized  by  Vasisht'ha.  Thus,  such  interest  is  allowed  by  all  Sages, 
and  is  therefore  legal :  by  taking  it,  a  man  does  not  Tiolate  his  duty.  "  In 
addition  to  his  capital ;  "  actually  increasing  the  creditor's  capital,  or  calcu- 
lated to  do  so :  such  interest  he  may  require.  But  if  it  be  explained,  "  in- 
creasing the  debtor's  capital,"  the  sense  is,  through  i;he  medium  of  moral 
worth :  by  discharging  the  debt  with  interest,  immoral  conduct  is  avoided,  and 
increase  of  moral  worth  attained ;  hence  wealth  is  also  increased.  The  pur- 
port is,  that  the  money-lender  may  actually  receive  such  interest ;  for  Cirii- 

(«  3)  The  Hindu  Law  permits  interest  to  be  taken  (with  some  exceptions),  and  has  prescribed 
the  rates  to  be  received  with  or  without  a  pledge  or  suretj^.  The  legal  rates,  howewr,  vary 
according  to  the  caste  or  class  of  the  borrower ;  and  it  will  be  observed  in  the  course  of  the 
work,  that  considerable  difference  exists  among  commentators,  as  to  the  construction  of 
the  texts  which  respect  the  limitation  of  interest,  and  the  invalidity,  or  immondity  only,  of 
various  loans  and  contracts.  Vide,  Harrington's  Analysis  of  the  Bengal  Regulations,  vol.  1, 
page  196 ;  second  edition  ;  where  much  information  wUl  be  found  relating  to  the  History  of 
the  Law  of  Loans,  Interests  &c.  By  Act  No.  XXVlil  of  1855,  the  question  regarding  the 
rate  of  interest  to  be  levied  on  documents,  has  been  set  at  rest ;  and  a  uniform  rule  mtro- 
duced  throughout  the  British  Empire  in  India. — ^EnrroR. 

(a*)  This  would  be  fifteen  per  cent,  per  annuMy  and  with  the  security  of  a  pledge;  but 
it  wOl  be  seen  in  the  sequel  that  much  higher  interest,  under  other  circumstances,  is 
allowed.— Editor. 
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U7CABHATTA  ezpounds  ity  **  one  who  subsists  by  interest,  may  take,  Ac." 
It  might  also  signify,  ^a  loan  may  produce  the  interest  allowed  by 
ViliSHT*HA,  Ac.*'  And  it  is  also  expounded,  "  a  borrower  may  pay  the 
interest  allowed  by  YAfiiSHT'HA." 

What  is  that  interest  P  The  Sage  propounds  it ;  "  an  eightieth  part  of  a 
hundred  by  the  month."  The  principal  should  therefore  be  di?ided  into 
eighty  parts ;  and  so  much  as  is  the  quantity  of  one  part,  he  may  take  in 
the  same  kind  of  wealth  by  way  of  interest,  in  addition  to  the  principal :  if, 
therefcure,  a  loan,  amounting  to  one  hundred  Muvemoi,  be  divided  into  eighty 
parts,  one  part  oontains  a  nnvema  and  a  quarter ;  and  the  interest  in  this 
case  is  one  iuvema  and  a  quarter.  "  By  the  month ;"  at  the  end  of  the 
month. 

It  is  said  by  some '.lawyers,  that,  a  hundred  being  specified  in  the  text,  an 
eightieth  part  is  the  rate  of  interest  then  only  when  the  loan  amounts  to  a 
hundred :  hence  it  appears,  that  the  rate  of  interest  varies  when  the  loan  is 
more  or  less ;  and  such  a  practice  is  observable  in  some  countries.  On  this 
we  remark,  that  no  special  rate  of  interest  for  loans  exceeding  a  hundred,  or 
falling  short  of  a  hundred,  has  been  recorded  by  any  Sage.  MiKU  has  not 
specified  whether  it  be  a  hundred  shells  (v)  or  a  hundred  iuvemoi;  and  Wb 
shall  explain,  Iq  its  proper  place,  the  text  of  HIbita  (XXX)  as  intending  the 
rate  of  two  in  a  hundred.  But  here  we  consider  ''a  hundred"  as  a  mere 
example ;  the  rate  is  the  same  on  lees  sums.  Ya6i8HT*ha  expressly  declares 
the  rate  of  an  eightieth  part  on  less  than  a  hundred. 

XXIV. 
VAfiiSHT'HA:— Hear  the  interest  for  a  money-lender  declared  by  the 
words  of  YAfiiSHT^HA :  five  mashasj  or  one  mvema  for  twenty  paku^ 
or  eighty  mvertuUf  he  may  claim  and  should  receive  each  month : 
thus  the  law  is  not  violated. 

XXV.- 

Q&SAMA : — The  legal  interest  for  twenty  palas  is  five  maahas  a  month. 

On  ibis  some  remark,  that  the  mdeha  is  declared  by  Muru  to  contain 
five  cfiehnalas  or  raeHede,  ("  five  erieknalae  are  one  matia,  and  sixteen  such 
mdihae  one  euverna*^^)  and  the  same  niotAa  is  thus  explained  by  AiaBi| 
« the  first  ifkifAa  contains  five  seeds  of  the  ywya."  (••)  Consequently  fivema- 
ehu  are  equal  to  twenty-five  racHcds ;  and  this  is  the  rate  of  interest  on  a 
loan  amounting  to  twenty :  such  is  the  ascertained  sense.  On  the  question^ 
"twenty  of  what  denomination?"  the  euvema,  which  is  mentioned  afber 

(■»)  The  Kemri,  corraptlv  Gourie,  is  a  small  shell  (Oypraa  Moneta)  used  as  com  in  most 
parts  of  India,  and  especially  in  Bengal.    In  acootint,  four  kawri$  are  equal  to  one  ganda, 
and  eighty  kairii  to  one  pan, — ^Editor. 
(i«)  Thehemi^lant— Ca»?ia6u«a<tva,  or  aooording  to  some  authorities,  OannabUIndica. 

I  eive  below  particolars  of  the  present  weights  and  valae  of  some  of  the  ooins,  &c,  men- 
tioned m  the  text.  The  account  is  extracted  from  Professor  Wilsoh's  "Glossary  of  Indian 
Tenns  :"— 

JfoxAo,— An  elementary  weight  in  the  system  of  goldsmiths'  and  iewellers*  weights 
thion^ioat  India ;  and  the  basis  of  the  weight  of  the  current  sUver  coin :  it  is  variously  reck- 
oned at  6,  8  or  10  reUii,  or  seeds  of  the  -4  bnu  jnwUarius,  which  usually  wjrfgh  about  2  gruns 
troy  ;ihe  average  weight  of  the  iii4«^  according  to  Mr. CoumBOOKX,  was  17i  gnons :  t^^ 
we^t  <tf  several  examined  in  Bngland,  sent  from  different  parts  of  India,  varied  from  14^ 
gruns  to  18|  grains;  the  Benares  MSaha  weighed  17-^  grains.  Mr.  PltnmiP,  from  the  weight 
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stating  the  quantity  of  a  mdgha,  both  in  the  text  of  Mxiru  and  in  that  of 
Yajnyawalcya,  should  be  taken,  (^  five  such  enshnalof  are  a  mdiha,  and 
sixteen  such  mdshas  a  suvema  ;'')  for  five  mdahoi  can  only  be  the  interest 
on  twenty  such  suvemas.  Thus  a  suvema,  consisting  of  sixteen  mdahas, 
contains  eighty  racticdg ;  its  eightieth  part  is  one  racticd,  and  the  eightieth 
part  of  twenty  iuvemas  is  twenty  racticdg.  Twenty-five  racticdi  are  in- 
tended by  the  rate  of  five  tndshas  (XXLV  and  XXY),  ('^)  Consequently  an 
eightieth  part  is  only  the  rate  of  interest  on  a  debt  amounting  to  a  hundred 
9uvemas ;  but  on  a  smaller  debt,  the  rate  of  interest  is  higher.  This  is  in- 
tended by  YAfiiSHT'HA  and  G6tama  ;  and  such,  it  may  be  argued,  is  the 
legal  rate  on  fifty  or  sixty  iuvemas^  or  the  like,  and  practice  is  observed  to 
conform  thereto.  How  then  is  it  said,  *  the  rate  of  interest  an  lest  turns  has 
not  been  recorded  by  any  Sage  ?'  And  why  is  it  said, '  VAksHT'HA  ex- 
pressly declares  the  rate  of  an  eightieth  part  on  less  thlm  a  hundred  ?' 

The  answer  is  this:  Mssni,  after  saying  ''a  lender  of  money  may  take  the 
interest  allowed  by  VaSisht'ha,"  adds,  "  an  eightieth  part  of  an  hundred." 
Since  it  is  thence  inferred,  that  Ya^isht'ha  has  propounded  the  rate  of  an 
eightieth  part,  his  text  must  be  so  explained  as  to  state  an  eightieth  part. 

of  several  A/Aar-ahahi  rupees,  the  standard  weight  of  which  was  lU  MdshaSy  valued  the  ktt^ 
at  15}  gnins :  as  now  fixed  by  law,  as  one-twdftn  of  the  tola  of  180  grains,  4he  Mdtha  weighs 
15  grains. 

Stwama  or  Swama—iB  equal  to  sixteen  M&thoi,  which,  at  5  rattisio  the  AfosAo,  make  the 
suvama  much  the  same  as  the  toZa,  or  from  175  to  180  troy  grains,  according  to  tiie  variations 
in  the  value  of  the  ratti, 

Pala,  vernacularly,  Palf  or  Psd,  corruptly  PvU—Th'm  measure  of  weight  of  gold  or  silver, 
varies  in  value,  being  equal  to  four  suvamas,  to  four  or  to  eight  tolcu,  or,  in  common  use,  to 
fihree  tolas  two  mdthas  and  eight  hattit,  or  about  585  grains  troy.  In  Outtack,  it  is  a  weight 
for  brass.  &c  being  the  twentieth  of  a  buha^  or  ec|ual  to  four  karshas,  or  about  520  grains.  In 
the  Dakhin  or  Decoan,  it  is  a  weight  of  twenty-eight  dabfrng,  used  in  weighing  g^ee,  butter, 
&c    In  Kumaon  it  is  a  weight  of  about  520  troy  grains. 

JTarvAa,  Karshapana — ^is  equal  to  16  mashaSf  or  about  180  troy  grains ;  in  IJriya,  it  is 
written  Karisa,  and  means  a  brass  weight  of  four  marAcw,— Editor. 

( a  7 )  In  addition  to  the  particulars  given  in  the  preceding  note,  relative  to  the  principal 
Indian  weights  alluded  to  in  the  text,  th^  following  table,  showing  the  relative  value  of  coins. 
Gold,  Silver,  &c  will  it  is  trusted,  prove  mteresting  to  the  reader.    The  information  has  been   • 
drawn  from  Manu,  TAjntavalkya,  and  other  sources. 

3  Atoms =  1  Mote  or  particle  of  dust. 

8  If otes =  1  Poppy  seed  or  a  nit. 

3  Poppy  seeds  or  3  nits =  1  Black  Mustard  seed. 

3  Black  Mustardseeds =  1  White  Mustard  seed. 

3  White  Mustard  seeds =  1  Barley  com. 

8  Barley  corns =  1  Krishndl€ty  (or  berry  of  the  ganja  shrub.) 

Gold. 

b  Kruhndlas..f =  1  ATos^  (or  kidney  bean,  Phateolus  radi^Uus,) 

16  Mdshas =z  I  Suvama, 

iSuvamas =  1  Pala. 

10  Palaa  (according  to  Manu) =  1  Dharann. 

SiLVEB. 

2  Krishndlas =  1  Ma^iha, 

16  M&ih<is =  1  DAarana,  « 

10  DTuiranas ^  I  Pala  or  Satam&na, 

4  Suvarnas ^s  1  yishka. 

Copper. 

4Kar8fiaa..,f =:  1  Pala. 

I  Pana =  1  Ka/rtha  i.  e.  one-fourth  of  a  Pala. 

It  is  not  unlikely  as  Mb.  Elub  conjectures,  that  the  word  G&m  {Angliee  cash,)  the  lowest 
denomination  of  copper  coin,  80  being  reckoned  to  %fanam,  has  been  derived  from  tiie  SantkrU 
Ka/ntka,  mentionea  m  the  andent  Law-books.  Angelo,  in  his  0<xz(qikiflaceum  Lingua  Perm- 
rum,  gives  a  Persian  word  of  the  same  signification  and  sound,  a«  Italice  como^  Latine  capta, 
Oallice  cawc— Editor. 


Digitized  by 


Google 


SCCT.  I.]  ON  LEGAL  INTEBKST  IN  OBNBRAL.  27 

That  exposition  on  the  text  of  Mbvu,  which  makes  the  interest  ^owed  by 
Vabisht'ha  one  ease,  and  an  eightieth  {Murt  of  a  hundred  another  case,  is 
not  approved  by  Culluoabhatta.  Therefore,  the  interpretation  approved 
by  CHAiTDiESWABA,  Bhayadeva,  Vachespati  Misea,  and  others,  shoidd  be 
admitted,  as  follows.  In  these  texts  twenty  palas  are  intended ;  and  the 
p»la  should  be  taken  at  four  guvertMs,  as  stated  by  Menu  and  Yajutawal- 
CTA.  Twenty  palat^  therefore,  are  equal  to  eighty  iuvertuu ;  and  the  eighti- 
eth part  of  that  sum,  or  one  suvema^  is  the  monthly  interest.  But  here 
miUhat  are  mentioned.  This  apparent  incongruity  is  thus  reconciled :  the 
MOffAa,  containing  five  eriihnalas,  as  stated  by  MsKU  and  Yajittawalcta, 
must  not  be  taken  (for  it  is  not  applicable) ;  but  the  md$h^  stated  by  Yu- 
HABPATI,  as  quoted  in  the  Betndeara  and  Ohintdmeniy ''  a  vuuha  is  consider- 
ed as  the  twentieth  part  of  hpala,^*  Thus  the  twentieth  part  of  a  Muvema^ 
containing  eighty  raetiodi^  is  equal  to  four  raeticds ;  and  the  twentieth  part 
of  ^pala,  contaiuing  (our  suvemas,  is  certainly  equal  to  sixteen  raoHedt,  and 
those  make  one  mdsha ;  five  of  these  are  equal  to  eighty  raetieds^  or  one  iu- 
ffema.  Thus  there  is  no  inconsistency.  Here  iuvema  is  of  the  masculine 
gender;  for  it  is  so  employed  by  Mesu  and  YAJmrAWALCTA,  and  is  so  ex- 
hibited in  the  same  sense  by  Amera;  (^)  but,  in  the  sense  of  gold  generally, 
it  is  of  the  neuter  gender,  for  Amsea  so  exhibits  it  in  this  sense.  wt 

The  same  should  be  also  understood  of  other  things.  The  monthly  interest 
on  tLpwr^na  is  thus  explained :  A  patut  consists  of  eighty  shells,  and  Apana 
IB  the  quantity  of  a  eanha  of  copper,  as  mentioned  by  Mevu  ;  "  but  a  cartka 
(or  eighty  raeticdi)  of  copper  is  called  a  pana^  The  eamhi  is  the  fourth 
part  of  a  legal  pala ;  hence  expositors  say,  a  pala  contains  four  e(ur%luu. 
bonsequently  the  weight  of  eighty  raeticds  or  copper  is  a  pana ;  on  this 
ground,  the  Ancients  established  it  also  at  the  value  of  eighty  shells: 
accordingly  it  is  familiar  in  practice,  that  eighty  shells  make  a  pana,  A 
purdna  contains  sixteen  pemas,  according  to  the  Betndeara ;  and  purdna  is 
also  practically  noticed,  for  sixteen  panas  of  shells,  in  penances  and  expia- 
tions, and  on  other  occasions.  Now  the  eighteenth  part  of  a  pana  is  one 
shell ;  of  a  purdna,  sixteen  shells ;  of  a  hundred  panat,  a  hundred  shells,  or 
one  pana  and  a  quarter ;  of  a  hundred  purdnas,  sixteen  hundred  shells,  or 
twraty  patiOB,  Or  if  the  money  be  in  silver  coins  stamped  with  legends, 
the  interest  on  a  hundred  such  coins  is  one  coin  and  a  quarter :  tor,  on 
eighty  pieces,  it  is  one  piece ;  and,  on  twenty  pieces,  a  quarter ;  which,  added 
t(^ther,  make  one  piece  and  a  quarter.  But,  if  the  principal  be  a  single 
piece  of  money,  the  rate  must  be  settled  by  its  value.  If  its  value  be  four 
purdnas,  then  sixty-four  shells  are  its  eightieth  part ;  and  so  in  all  oases. 

Again :  If  the  debt  consist  of  kine,  or  the  like,  the  interest  should 
be  settled  on  the  value.  It  should  not  be  affirmed,  that  they  cannot 
constitute  a  debt ;  for  the  limit  of  interest  on  cattle  is  mentioned  (LXV.) 
Why  such  a  practice  does  not  occur,  we  know  not.  Something,  however, 
may  be  mentioned  to  explain  the  received  distinctions  in  these  eases.  If  a 
man  happen  to  deliver  a  cow,  or  the  like,  as  a  loan,  the  interest  may  be 
received  on  her  value  ;  hut  a  great  offence  is  committed ;  for  the  sale  of  a 
cow  is  forbidden  in  moral  law :  however,  a  goat,  a  calf,  or  the  like,  may  be 

(*  >)  Amxba  or  AifARA  SiNHA  is  the  celebrated  compiler  of  the  SamikrU  vocaboUury,  called 
from  AiB  name  Amara  k6sha  ;  and  alio  cited  under  the  title  of  TrikCmda^  or  the  *^  Xhree 
Eoota."  owing  to  its  division  into  as  many  parts.  Amaba  Mpean  to  have  beloqged  to  tho 
sect  of  Buddha.  He  is  reported  to  have  lived  in  the  reign  of  YncRAMXDiTTA  i  and  to  have 
formed  one  of  the  ornaments  61  the  Court  of  RXjA^HdjA  :  he  must,  hence,  have  flonxished 
nearly  a  thousand  yean  ago.  The  Amara  JbMm  has  been  edited  bv  Mb.  Coubbookx  with  an 
Eogliah  Interpretation  and  annotations,  »nd  published  at  Calcutta  in  1808.^Editob. 
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taken  by  yjaj  of  interest,  without  any  offence  on  the  part  of  the  receiver  ; 
and  the  debt  should  be  discharged  by  returning  the  thing  itself,  or  some- 
thing of  Uie  same  nature ;  as  already  stated  by  Misba.  But.  in  this  case, 
it  should  be  returned  unblemished  ;  or  another  cow,  or  the  like,  or  other 
thing  of  equal  value,  should  be  delivered.  Whatever  it  is  forbidden  to  sell 
and  give  away,  should  not  be  delivered  a8  a  loan  ;  for  the  offence  is  equal. 
But  a  Brdhmana  may  advance  lac,  salt,  or  the  like,  by  way  of  loan  ;  for 
there  is  no  more  offence  in  lending,  than  in  giving  those  things  ;  and  the 
offence  is  restricted  to  the  sale  of  such  things :  however,  at  the  time  of 
repayment,  the  value  of  the  salt,  or  the  like,  and  of  interest  accruing 
on  it,  should  n(ft  be  received ;  for  that  would  eqmml  the  offence  of  selling  it. 
The  interest  should  be  oi  the  same  nature  with  the  thing  lent ;  for  interest 
is  propounded  at  the  eightieth  part  of  the  thing  lent. 

To  revert  to  the  explanation  of  both  texts  (XXIV  and  XXV)  j  the 
institutes  of  VaSisht'ha  and  others  were  composed  by  their  pupils,  who 
heard  the  purport  of  what  th^  record,  from  the  mouth  of  YAfiisHT'HA  and 
the  rest :  hence  it  is  said  (XXIV),  "  declared  by  the  words  of  Va6i8Ht'ha;" 
as  in  the  ordinances  of  Menu,  it  is  said,  "  Msirir  ordained." 

4k''  Legal,"  in  the  text  of  G6rAMA  (XXV),  signifies  justifiable  in  law,  that 
is,  not  illegal ;  for  it  coincides  with  the  expression  in  the  text  of  VAfiiSBx'HA, 
"  thus  the  law  is  not  violated"  (XXIV.)  Or  the  sense  may  be  this  ;  he 
who  takes  interest  allowed  by  codes  of  law,  which  may  produce  religious 
merit  by  means  of  pious  oblations  made  therefrom  to  Deities  and  BrhdmanoM^ 
and  so  forth,  has  the  complete  benefit  thereof,  if  he  actually  do  make  such 
oblations  to  deities  and  priests ;  not  so  he  who  celebrates  rites  with  wealth 
acquired  by  theft  or  by  other  nefarious  means.     As  is  declared  by 

Menu  : — Neither  a  priest  nor  a  military  man,  though  disireasedy  mast 

receive  interest  on  loans  ;(^)  bat  each  of  them,  if  he  please,  may  pay 

the  small  interest  permitted  by  latD,  on  barromng  for  some  pious  use, 

to  the  sinful  man,  who  demands  it.* 

Which  is  expounded  by  Cull^cabhatta,  "  may  advance  a  loan  on  small 
interest,  for  some  pious  use." 

(9  9)  The  ancient  Jewi  were  inhibited,  under  the  Mosaic  diqieosalion,  to  lend  money  on 
intereit  or  mmxj  to  their  brethren  in  distreas.  Vide  Exodus  xxii.  25  ;  Lkvitious  xxt. 
37  ;  and  alao  Dbutebonokt  xziiL  19,— which  panage  distincify  enjoinB :  *'  Thoa  ahallnot 
lend  upon  usury  to  thy  brother  ;  uiory  of  moneyt  uaory  of  Tictnals,  uiory  of  any  thing  that 
it  lent  upon  ugory."  This  restriction  was  limited  only  to  transactions  between  the  Jews  ; 
for  in  the  verse  immediately  foUowing,  they  are  permitted  to  lend  money  npon  ofory  **  to 
fltrangenu"  As  regards  the  law  in  Dbutbbonomt.  referred  to,  Grotius  among  other  reasons 
and  explanations,  assigns  this  one  :  **  that  the  chief  riches  of  the  Jews  lay  in  hnsbandiy 
and  money,  whereas  mtmt  of  the  neighboring  nations  made  vast  returns  hy  merchan^se :  and 
therefore,  nsuir  was  allowed  the  Jews  in  their  dealings  with  them,  which,  with  very  good 
reason,  was  forbidden  to  be  taken  of  another ;  for  usorv  laid  upon  husbandmen  is  eveir  where 
oppressive.**  To  the  above  exposition  may  be  added  the  fact  that  the  law  in  quesQon  was 
eminently  calculated  to  endear  members  of  a  community  to  one  another,  and  to  enforce  the 
exercise  of  charity  and  liberality  among  fellow  subjects. 

The  Mahommedan  law  prohibits  the  taking  of  interest  for  the  use  of  money  vpon  loans 
from  one  Musulm&n  to  another  ;  but  it  has  not  regulated  the  rate  of  it  when  aUowed  to  be 
taken  from  a  hostile  infidel.  Hedava,  book  xvi.  ch.  viii.  "  of  Ribba  or  Usuir,"  vol.  XL 
p.4e9,  &e.  For  some  pert^ent  remarks  on  the  subject  of  interest  and  loans,  c<msult  MosTBS- 
QUHU,  **  Spirit  of  Laws,"  book  xxiL  ch.  xix.  et  «09.— Editob. 

*  Chi^.  10.  V.  117.  I  do  not  alter  the  translation,  which  conforms  to  the  literal  sense  of 
the  text,  though  it  consist  not  with  the  comment  and  the  purpose  of  the  quotation.  See 
Book  II.  chap.  4.  v.  28. 
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^  Le^  intereftt"  (XXY)  ;  interest  authorized  by  law,  at  the  rate  of  five 
wdiias  for  twenty  palat.  The  Betndeara, 

We  expound  the  text  (XXV),  "the  quantity  of  five  mdshoi  is  the  interest 
for  twenty  paku**  or  interest  appertaining  to  twenty  paUu  (fupplying  the 
word  ^^palnC^  by  a  secondary  sense  of  "  twetUy^^ )  ;  that  interest  accrues  on 
a  sum  of  twenty  pala$.  But  some  read  "  twenty"  in  the  fifth  or  sixth  case 
(vinsat^h  instead  of  vinsatih) .  That  is  wrong,  for  it  is  not  approved  in 
the  Setnieara.  The  sense,  according  to  regular  construction,  is  thus :  "  the 
quantity  of  five  mdehaSj  as  interest  appertaining  to  twenty  paku,  is  legal/' 

"  A  month ;"  here  **fo^ "  must  be  supplied.  In  every  text  where 
*^  month"  is  not  specified,  but  interest  at  the  rate  of  an  eightieth  part,  or 
the  like,  is  mentioned,  the  word  "  month"  must  be  understood  :  and  the 
month  is  according  to  oioana  time,  consisting  of  thirty  days  and  niffhts  ; 
not  the  taura  month  from  the  sun's  departure  from  one  sign  to  his  &par* 
tore  from  another  sign.  For  Raghunakdana,  in  commenting  on  texts 
quoted  in  the  Mala  mdsa  tatwa^  ("  certain  sacrifices  and  acts  of  devotion 
are  to  be  regulated  by  tdvana\  time  ;  so  is  impurity  afber  child-birth,  and 
the  like ;  and  so  are  all  popular  and  forensick  transactions")  says,  that 
under  the  term  "  and  the  like,"  wages,  interest,  and  the  like,  should  ^ 
comprehended.  Hence  it  is  inconsistent  with  law  to  regulate  civil  contracts 
by  eaura  or  solar  time.  It  would  be  a  great  disparity,  were  a  whole  month* s 
interest,  at  the  rate  of  an  eightieth  part,  or  the  like,  paid  upon  a  loan  taken 
on  the  last  day  of  the  sun's  passage  through  one  sign,  and  repaid  on  the 
following  day  ;  and  no  interest  paid  on  a  debt  oontnoted  on  the  first  day 
of  ihe  eolar  month,  and  dischai^ed  on  the  last  day  of  the  same  month. 
This  shoqld  be  determined  by  the  wise. 

Here  interest  for  one  month  is  declared  by  Sages  to  be  the  eightieth 
part  (^  theprineipal;  but  if  the  period  exceed  one  month,  the  same  rate  is 
directed  for  each  month  :  since  the  expression  implies  repetition,  it  foUows, 
that  the  interest  shall  be  an  eightieth  pert  for  every  month  respectively : 
and  if  the  period  be  less  than  a  month,  it  appears  that  the  interest  should  be 
computed  by  a  sub-division  of  that  rate ;  else  a  disparity  would  arise,  no  in- 
terest being  payable  on  a  debt  discharged  within  one  day  of  a  complete  month . 

A  greater  or  less  fine,  or  other  decision,  should  not  be  regulated  by 

very  minute  distinctions. 

But  some  attend  in  practice  even  to  minute  variations  in  fines,  and  the  lihe. 


XXVL 

YfiiHASPATi,  quoted  in  the  Betndeara  : — ^The  eightieth  part  accrues 
maniUy  en  the  principal  \  and  if  the  interest  he  received^  the  loan  is 
doubtless  doubled  in  a  third  of  a  year  less  than  «even  years ;  that  is, 
in  six  years  and  eight  months. 

"  Accrues ;"  it  is  the  interest  for  each  months    If  the  interest  be  received 
the  loan  advanced  is  doubled.    Or  the  seventh  case  may  be  here  used  in 

t  YtXsa  in  the  VUhnwdhennSttara, 
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the  sense  of  the  third,  "the  debt  is  doubled  by  accumulation  of  interest,*' 
In  what  time  ?  The  Sage  replies  to  this  question,  **  in  a  third  of  a  year 
less  than  seven  years.'*  Divide  a  year  of  twelve  months  into  three  parts  ; 
each  part  contains  four  months  ;  that  deducted  from  seven  years,  leaves  six 
years  and  eight  months.  Thus,  if  the  debt  amount  to  one  himdred  suvemas, 
the  monthly  interest  is  one  suvema  and  a  quarter ;  the  annual  interest  is 
twelve  suvemas  and  twelve  quarters,  or  fifteen  suvemas  ;  the  int-erest  in  three 
years  amounts  to  forty-five  suvemas  ;  in  six  years  to  twice  that  sum,  or 
ninety  suvemas :  interest  for  eight  months  is  eight  suvemas  and  eight 
quarters,  or  ten  suvemas ;  which,  added  to  ninel^  suvemas^  make  a  hundred, 
or  the  same  amount  with  the  original  debt :  consequently,  added  to  the 
principal  sura,  it  doubles  it.  This  is  mentioned  by  VeIhaspati,  to  prohibit 
further  interest,  after  a  loan  in  gold,  silver,  or  the  like,  has  been  doubled  by 
interest.     This  will  become  evident  under  the  title  of  Limited  Interest. 

This  rate  of  interest  is  ordained,  if  a  pledge  be  given  ;  Vyasa  propounds  a 
distinction  if  a  surety  be  given  without  a  pledge,  or  if  neitlier  be  given. 

XXVII. 

Vyasa:— Monthly  interest  is  declared  to  be  an  eightieth  part  of  the 

principal,  if  a  pledge  be  given  ;  an  eighth  part  is  added,   if  there 

be  only  a  surety ;  and  if  there  be  neither  pledge  nor  surety,  two  in 

the  hundred  may  be  taken  from  a  debtor  of  the  sacerdotal  class.  (•^) 

"  An  eightieth  part ;"  the  eightieth.  The  Retndcara, 

That  is,  one  part  in  eighty  parts.  Here  a  pledge  intends  a  pledge  to  be 
Irept ;  for,  in  a  gloss  on  the  text  previously  quoted  from  Mbnit  (XXIII)  to 
the  same  purport  with  this  texiC  the  BetfAeara  states,  *'  this  concerns  a 
pledge  to  be  merely  kept.*'  The  meaning  is  this — In  the  case  of  a  pledge 
to  be  uied,  siooe  the  use  of  the  pledge  is  the  only  interest,  the  rate  of  an 
eightieth,  or  the  like,  is  inapplicable  :  all  this  wiU  be  explained  under  the 
title  of  Various  Sorts  of  Interest. 

A  pledge  to  be  kept,*is  one  which  would  be  impaired  by  use ;  a  pledge  to 
be  used,  is  one  which  is  not  necessarily  impaired  by  use.  Here  it  should  be 
noticed,  that  if  a  man  contract  a  debt,  mortgaging  land,  or  the  like,  to  be 
used,  and  say,  "  the  use  of  the  land  shall  be  the  only  interest,"  in  that  case, 
since  there  is  no  other  interest  but  the  use  of  the  pledge,  the  rate  of  an 
eightieth  part,  or  the  like,  is  inapplicable.  But  if  he  say,  "  this  land  is 
mortgaged  to  you  ;  paying  your  interest  from  its  produce,  I  shall  discharge 
the  principal  from  the  surplus  ;  or,  if  the  produce  be  insufficient,  I  will  make 
good  the  interest,  delivering  either  money  or  goods ;"  in  that  case  the  rate 
of  an  eightieth  part  is  applicable  even  to  a  pledge  to  be  used. 

Is  it  not  the  law,  that,  when  land  or  the  like  is  pledged,  the  entire  use  of 
it  should  of  course  be  4iaken  by  way  of  interest  P  On  the  contrary,  usufruct 
in  excess  is  reprehended  by  a  text,  which  will  be  quoted  from  Vbihaspati 
(XXXV  7).  It  should  not  be  argued,  that  a  pledge  delivered  for  use  is  a 
pledge  to  be  used,  and  one  delivered  merely  for  security  is  a  pledge  to  be 
kept.    The  forfeiture  of  the  whole  interest  will  be  denounced  against  the 

(SO)    It  wiU  be  seen  that  in  the   case  where  neither  pledge  nor  surety  is  given, 
the  interest  permitted  to  be  taken  is  twenty»foar  per  cent,  per  cnni4m.--EDiT0R. 
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unaathorized  use  of  a  pledge  to  be  kept ;  and  the  forfeiture  of  half  the 
ioterest,  against  the  unauthorized  use  of  a  pledge  to  be  used.  It  is  said  in 
the  Dipaealica^  '*  if  a  pledge  to  be  kept,  that  is,  one  which  should  be  securely 
preserved,  as  clothes,  ornaments,  and  the  like,  be  used,  no  interest  shall  be 
received.*^  It  is  not  said,  "  a  pledge  to  be  kept,  that  is,  one  not  delivered 
for  use  ;'•  but, "  a  pledge  to  he  preserved,  as  clothes,  ornaments,  and  the  like." 
The  proper  place  for  this  disquisition  is  the  chapter  on  Pledges.  Since 
many  texts  are  there  cited,  to  eipatiate  in  this  place  would  be  idle. 

"  An  eighth  part  is  added'*  (XXVII)  ;  and  that  is  an  eighth  part  added 
to  an  eightieth  part.  Hence,  two  panas  less  thun  two  purdnas,  or  one 
pudba  and  fowrteen  panas,  are  received,  if  there  be  only  a  surety. 

The  Retndeara, 

In  that  book,  a  debt  amounting  to  one  hundred  purdnae  had  been  already 
supposed  :  hence,  in  this  case  also,  the  rate  of  interest  denoted  is  two  panae 
less  than  two  purdnas  on  a  hundred  purdnae*  But,  in  the  gloss  on  this  text, 
the  letter  M  is  an  error  of  the  pen,  (a^tyashtamabhdgasahita  instead  of 
a^tyashtabhagasahita,)  for  the  text  exhibits  sdshtdbhdga  with  eight  parts. 
Cooseqaently  the  sense  is  tm  eightieth  part  joined  to  eight  parts,  and  the 
portion  not  specified  must  be  a  sixteenth  on  the  authority  of  usage.  Thus, 
whatever  be  the  amount  of  an  eightieth  part,  eight  parts  are  half  of  that 
amount.  But,  in  this  case,  an  eightieth  part  is  twenty  panas,  and  these, 
added  to  half  that  amount,  make  thirty  panas,  or  two  panas  less  than  two 
purdnas. 

But  some,  noticing  another  reading  in  the  commentary  on  Yajinta- 
WAiiCTA,  shashfhibhdga,  instead  of  sdsMdhhdga,  say,  the  interest  should  be 
a  sixtieth  part,  if  there  be  only  a  surety :  and  this,  they  say,  is  fit.  If  there 
be  Dcither  pledge  nor  surety,  the  interest  is  two  purdnas  for  a  hundred 
purdnas,  as  ordained  by  the  text  (XXVII).  If  a  pledge  be  given,  twenty 
panas  are  the  interest  prescribed.  But  in  this  case,  a  pledge  having  been 
given,  the  confidence  is  greater ;  for  a  chattel  of  equal  value  is  in  the  credi- 
tor's power.  If  there  be  neither  pledge  nor  surety,  no  confidence  exists  ; 
for  payment  rests  on  the  will  of  the  debtor :  in  this  last  case,  therefore,  the 
interest,  ordained  by  sages  for  a  hundred  purdnas,  is  greater  by  twelve  panas : 
and  this  is  consistent  with  the  reason  of  the  law.  Now,  if  there  be  only  a 
surety,  confidence  is  given,  but  there  is  a  possibility  of  trouble.  For 
instance ;  a  man  advances  a  loan  on  this  consideration,  "  if  my  debtor  do 
not  repay  the  loan,  even  then  I  shall  subsequently  recover  it  from  his  surety 
by  a  suit  at  law  ;*'  in  that  case  trouble  may  he  apprehended,  for  the  recovery 
is  effected  by  the  trouble  of  litigation.  It  is  therefore  proper,  in  such  a 
case,  to  take,  in  addition  to  the  twenty  panas  allowed,  where  a  pledge  is 
given,  six  panas,  or  half  the  additional  twelve  panas  allowed  on  loans  with- 
ent  security.  Now  this  nearly  agrees  with  the  rate  of  a  sixtieth  part.  In 
dividing  a  hundred  purdnas  into  sixty  parts,  first  take  one  purdna  for  each 
part ;  this  disposes  of  Bixtj  puranas,  and  forty  purdnas  remain.  Again,  set 
half  a  purdna  towards  each  part,  thirty  purdnas  are  disposed  of,  and  ten 
purdnas  remain ;  and  each  part  is  one  purdna  and  a  half,  tvith  a  firther 
fieetion  from  the  remainder.  Reduce  the  ten  purdnas  into  panas ;  the 
result  is  a  hundred  and  sixty  panas :  setting  two  panas  to  each  part,  the 
portions  amount  to  one  purdna  and  ten  panas ;  a  hundred  and  twenty 
panas  are  disposed  of,  and  forty  panas  remain.  Again,  set  half  a  pana  to 
each  portion  ;  thirty  panas  are  disposed  of ;  the  sixtieth  part  amounts  to 
one  pwrano  and  ten  panas  and  a  half,  with  a  furthur  fraction ;  and  there 
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remain  ten  panaa^  ox  eight  hundred  cauriet.  Distribute  thirteen  eauries  to 
each  share,  seven  hundred  and  eighty  eauries  are  disposed  of ;  and  the  six* 
tieth  part  of  a  hundred  purdnas  amounts  to  one  purdna  ten  patku  and  fifby« 
three  shells,  with  a  fraction  of  one-third  from  the  remaining  twenty  shells, 
which  may  be  mare  accurately  divided  by  those  who  are  skilled  in  the 
notation  taught  by  Subhanoaba.  The  amount  of  fifty -three  shells  and  a 
third  is,  they  say,  but  a  small  excess  above  the  rate  of  interest,  which,  in 
their  opinion,  is  reasonable ;  neglecting,  therefore,  minute  differences,  interest 
may  be  taken  at  the  rate  ordained  by  the  sage,  namely  a  sixtieth  of  the 
principal,  if  there  be  only  a  surety  : 

Vaohibpati  Misba,  not  acquiescing  in  either  of  these  interpretations, 
expounds  the  text  otherwise  in  his  Digest.  ^'  An  eighth  part  is  added ;"  the 
eighth  part  of  an  eightieth  part  is  added  to  an  eightieth  part.  Hence  the 
interest  on  the  sum  of  twenty  palae  of  gold,  is  ninety  racHods.  His  mean- 
ing is  this  idebidbhdffa  signifies  joined  to  one  part  in  eight  parts.  The 
anitoer  to  the  question,  "  part  of  what  p"  it  draum  from  the  nearest  term, 
**  an  eighth  part  of  an  eightieth."  Thus,  an  eightieth  being  divided  into 
eight  parts,  one  such  part  is  added.  But  the  interest  at  an  eightieth  part 
of  the  principal,  is  ascertained  in  the  case  proposed  ;  the  eightieth  part  of 
twenty  paiae^  or  eighty  euvemae,  is  equal  to  eighty  raetiede^  or  one  ewoema  ; 
to  which  the  eighth  part  of  it,  or  ten  ractieds,  being  added,  the  result  is 
ninety  raetiedt.  According  to  this  exposition,  twenty  panae,  which  are  the 
eightieth  part  of  a  hundred  purdnae^  added  to  the  eighth  of  that,  or  two 
panae  and  a  half,  make  twenty-two  panae  and  a  half,  the  rate  of  intereet  on 
a  hundred  purdnae,  if  there  be  only  a  eurety :  and  the  same  method  should 
be  practised  in  the  case  of  silver  coins,  and  the  like.  On  this  opinion  also, 
we  do  not  discover  why  the  letter  M  occurs  in  the  gloss  {AiJUamtnabha- 
y^na). 

A  thorough  examination  of  these  opinions,  to  select  the  best,  must  depend 
on  the  mental  faculties  of  intelligent  inquirers.  On  what  proof  or  argument 
it  is  held,  according  to  the  opinion  delivered  in  the  Betndeara^  that  the 
portion  not  specified  is  a  sixteenth,  must  remain  a  question :  the  other 
reading  (a  sixtieth  part)  is  not  admitted  in  the  Betndcara,  nor  in  the 
Ohinidmeni ;  for  in  both  the  text  is  thus  explained,  "  an  eighth  part  is  added  :** 
and  in  the  commentarv  on  TAjntawalcta,  whisre  this  reading  occurs,  the 
text  is  not  expoundea.  Whether  the  cerebral  S  be  not  an  error  of  the 
copyist,  is  a  question  on  the  second  interpretation.  On  Misba's  exposition, 
the  question  is,  how  the  interest,  where  a  surety  only  is  given,  should  so  little 
exceed  the  rate  of  interest  where  a  pledge  is  given. 

"If  there  be  a  surety  ;"  the  sense  is,  if  there  be  only  a  surety ;  for  higher 
interest  would  be  improper,  if  there  were  both  a  surety  and  a  pledge. 

^  If  there  be  neither  pledge  nor  surety  (nirddhdnSy*;  here  the  word  ddhdna 
signifies  both  pledge  and  surety;  hence,  if  there  be  neither  surety  nor 
pledge,  two  purdnas  are  received  on  a  hundred. 

The  Retndeara. 
The  derivation  of  the  word  is,  "  what  is  placed  (ddMyati)  for  the  sake 
of  taking  up  a  loan  ;"*  and  that  description  is  applicable  both  to  a  pledge 
and  a  surety.  The  privation  of  both  sorts  of  security  is  nirddhdna,  want 
of  pledge  and  surety.  Or  the  word  ddhdna  may  be  restricted  to  pledges : 
thus,  because  an  eighth  part  is  directed  to  be  added,  if  there  be  no  pledge 

*  See  a  different  etymology  at  v.  81. 
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but  a  surety  only^  therefore,  by  the  regular  form  for  general  rules,  and 
exertions  to  those  rules,  the  remainder  of  the  text  relates  to  a  different  case 
of  loans  without  a  pledge ;  that  is  one  without  pledge  or  surety.  Ultimately 
there  is  not,  in  our  opinion,  any  difference. 

On  this  subject  an  observation  should  be  made.    The  servant  of  some 
person  asks  a  loan  of  a  money-lender ;  he  replies, "  give  a  surety  or  a  pledge :" 
the  servant  requests  his  master  to  become  his  surety,  that  he  may  obtain  a 
loan  from  this  money-lender ;  his  master  replies,  "  1  will  not  be  thy  surety, 
but  I  will  promise  him  thy  wages:"  accordingly  the  servant's  master  tells 
the  money-lender,  *'  I  will  not  pay  him  his  wt^es,  unknown  to  you ;"  and 
the  money-lender,  confiding  therein,  advances  a  loan  to  him.    In  such  a  case, 
is  it  a  loan  with  a  pledge,  or  with  a  surety  ?    Not  the  first ;  since  the  servant's 
master  only  intervener,  and  is  not  in  the  nature  of  a  thing  belonging  to  the 
servant,  there  can  be  no  pledge :  nor  is  it  of  the  second  description  ;  for  ibis 
servant's  master  is  not  comprehended  under  any  of  the  descriptions  of  sureties 
enumerated,  sureties  for  appearance,  for  honesty,  for  payment,  and  for  delivery. 
The  servant's  master  does  not  say,  "  I  will  produce  this  man  if  he  abscond  ;" 
nor,  "  that  man  is  trust- worthy,  and  will  not  be  averse  from  repaying  a  loan 
received :"  neither  does  he  say,  *'  if  the  debt  be  not  discharged  by  him,  I  will 
make  good  the  sum ;"  nor,  '*  I  will  recover  the  amount  from  him,  and  dis- 
charge the  debt."     How  then  can  he  be  a  surety  ?     The  debt  must  conse- 
quently be  one  for  which  there  is  neither  pledge  nor  surety:  this  again  is 
not  true  in  reasoning  ;  for  there  is  a  motive  of  confidence.    On  this  pro- 
posed case  it  is  said,  this  is  a  debt  for  which  a  surety  is  given  :   although 
the  servant's  master  is  not  positively  comprehended  in  the  four  descrip- 
tions of  sureties,  yet,  as  that  enumeration  is  a  mere  illustration,  it  must  be 
admitted  that  such  a  person  is  a  surety ;  and  if  the  servant's  master  break 
his  own  promise,  he  must  discharge  the  debt.     The  interest  should  there- 
fore be  an  eighth  part  added  to  an  eightieth ;  or  the  wages  may  be  consi- 
dered as  a  pledge.     In  that  case  the  debtor's  assent  is  given  to  the  hypothe- 
cation ;  and  a  declaration  being  made  by  the  debtor  to  that  effect,  the  ser- 
vant's, master  is  certainly  surety  for  delivery  of  the  pledge,  not  for  payment 
of  the  debt :  hut,  although  there  be  no  promise  of  payment,  there  is  a  lien 
on  ih^  promised  delivery  of  the  pledge,  and  a  lien  prevents  seizure  by  any 
other  creditor.    The  interest,  therefore,  should,  in  this  case,  be  one  eightieth 
part  only  of  the  principal.     But,  if  he  do  not  perform  his  work,  then,  no 
wages  being  earned,  how  is  the  debt  discharged  ?    To  this  it  is  answered, 
does  the  servant's  master  dismiss  him   without  a  fault  ?    If  so,  the  ser- 
vant's master  is  amenable :  the  servant  being  faultless,  and  the  master  need- 
ing another  servant,  this  servant  should  not  be  dismissed ;  for  his  dismission 
could  only  originate  in  malice.    This  is  consistent  with  reason.     But,  if  the 
servant  were  faulty,  his  master  would  not  be  amenable jf^  dismissing  him : 
and,  when  his  dismission  takes  place,  the  debt  should  be  paid  with  interest, 
or  a  new  pledge  be  given  ;  for  this  case  is  the  case  of  a  pledge  destroyed  by 
the  act  of  Gob  (GI,  <fec.)     But,  if  the  servant  desert  his  master  without 
provocation,  in  that  case  a  surety  must  certainly  be  given,  if  he  cannot  im- 
mediately discharge  the  debt,  nor  give  another  pledge  ;  or,  on  failure  there* 
of^  the  debt  from  that  day  becomes  a  debt  unsecured  by  a  pledge,  and  bears 
interest  at  the  rate  of  two  in  the  hundred.    A  man  received  a  loan  on  the 
mortgage  of  a  piece  of  land,  pointed  out  by  him  in  this  form,  ^  I  will  pay 
thee  from  the  produce  of  the  present  year ;  the  produce  of  this  land  is  thy 
pledge."     This  debtor  meditated  a  fraud,  and  gave  no  attention  to  culture^ 
Inflecting,  **  the  produce  of  this  land  is  my  creditor's  only  ;  no  benefit  will 
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arise  to  me  from  it :  if  no  produce  be  obtained,  what  can  the  creditor  do  ?"  As 
in  this  case  chastisement  is  proper,  and  interest  should  be  computed  at  the 
rate  of  two  in  the  hundred  from  the  day  when  he  neglected  the  culture  of 
the  land ;  so,  in  the  case  supposed,  where  the  servant  quits  an  unoffending 
master,  thinking  labour  vain,  which  is  undergone  for  the  sole  purpose  of  dis- 
charging his  debt,  we  hold  it  reasonable  that  he  should  incur  punishment. 
So  long  as  he  performs  work,  his  wages  for  that  period  belong  to  the  credi« 
tor,  and  no  other  person  ;  because  those  wa^es  are  pledged  to  that  creditor : 
and  this  pledge  falls  under  the  description  of  a  pledge  to  be  kept.  After 
the  undertaking  supposed,  if  the  servant^s- master  also  advance  him  a  loan 
on  any  terms,  and  he  only  perform  service  for  a  short  time,  so  that  both 
cannot  be  paid  out  of  his  wages  ;  what  is  the  rule  of  decision  in  that  case  ? 
The  apparent  difficulty  may  be  reconciled  in  the  same  manner  with  the  case 
where  a  man  renting  land  for  cultivation  from  one  person,  contracts  a  debt 
to  another,  and  subsequently  receives  a  loan  also  from  his  landlord,  both 
which  debts  cannot  be  paid  from  the  produce  of  that  land.  Half  of  the 
grain  produced  both  from  the  use  of  land  and  by  corporal  labour  belongs  to 
the  owner  of  the  land,  half  to  the  husbandman.  In  this  case  the  husband- 
man's share,  not  yet  gathered,  is  pledged  to  one  person  ;  but  no  act  amount- 
ing to  hypothecation  has  been  done  by  the  owner  of  the  land :  hence,  the 
produce  may  be  taken  by  the  first  creditor,  but  the  landlord  retains  in  his 
power  the  grain  produced  from  his  own  land  until  his  own  demand  be  satia- 
ted* Such  is  the  practice  in  some  instances.  It  cannot  be  asserted  as  a 
maxim,  that  the  land  must  of  course  be  left  another  year  in  his  tillage,  and 
that  the  debt  may  be  paid  from  the  produce  of  the  following  year.  Since 
his  tillage  may  be  found  defective,  or  he  may  be  detected  in  knavery  or  the 
like,  his  tillage  does  not  continue  without  the  consent  of  the  landlord. 
This^  and  other  inferences,  may  be  drawn  from  reasoning. 

XXVIII. 

YlJNYAWALCYA : — An  eightieth  part  of  the  principal  is  the  monthly 
intwest,  when  a  pledge  has  been  delivered  :  otherwise,  it  may  be, 
in  the  direct  order  of  the  classes,  two,  three,  four,  or  five  in  the 
hundred. 

"Otherwise;"  in  cases  other  than  that  of  a  pledge  delivered ;  that  is, 
when  no  pledge  has  been  given.  Since  the  text  has  the  same  tenor  with 
that  ot  VtAba  (XXVII),  it  must  be  also  understood  that  no  suretv  was 
given.  For  a  debt  of  one  hundred  suvemas,  two  suvernat  should  be  paid  to 
a  Brdhmana ;  three  suvemas  to  a  Cshatriya ;  four  suvemas  to  a  Vaisya  ; 
five  suvemas  to  a  Sudra, 

XXIX. 

Menu  : — If  he  have  no  pledge^  a  lender  of  money  may  take  two  in  the 
hundred  by  the  months  remembering  the  duty  of  good  men  :  for  by 
thus  taking  two  in  the  hundred,  he  becomes  not  a  sinner  for  gain. 

2.  He  may  thus  take,  in  proportion  to  the  risk,  and  in  the  direct 
order  of  the  classes,  two  in  the  hundred  from  a  priest;  three /row  a 
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soldier;  four  from  a  merchant;  and  hvefrom  a  mechanic  or  servile 
man,  but  never  more,  as  interest  by  the  month. 

"  Of  good  men  ;"  reflecting  that  such  is  the  duty  of  good  men. 

*  ClTLL^CABHATTA. 

*'  Two  in  the  hundred"  (XXIX  1)  ;  this  concerns  a  Brdhmana,  In 
answer  to  the  question,  what  is  the  rate  for  other  tribes,  he  repeats  the  in- 
terest payable  by  priests,  and  declares  the  rateefor  other  classes  (XXIX  2). 

"  But  never  more"  {samam)  ;  literally  signifying,  uniformly  or  equally  ; 
that  is,  neither  more  nor  less.  Cull^cabhatta. 

But  we  hold,  that  "  equally"  is  expressed  for  the  purpose  of  showing  that 
as  a  priest  becomes  not  a  sinner  for  gain  (that  is,  does  not  contract  the  sinful 
^int  arising  from  the  undue  receipt  of  money)  by  taking  two  in  the  hun- 
dred, so  a  soldier,  who  takes  tlnve  in  the  hundred,  is  not  a  sinner  for  gaio. 

Thus,  according  to  Cull^cabhatta,  Chandeswara,  Bhayadeva,  Va- 
CHEBPATi  MisRA,  and  others,  an  eightieth  part  of  the  principal  is  the 
monthly  interest,  when  a  pledge  is  delivered ;  but  two  in  the  hundred,  if 
there  be  no  pledge. 

The  MedhdtWhi  and  Govinda  Raja  expound  the  textof  Meku  (XXIX), 
•  if  a  man  in  distress  cannot  provide  for  his  wants  on  the  interest  first  men- 
tioned, he  may  take  two  in  the  hundred,  or  the  like.'  For  the  text  of  Yaj- 
KTAWALCYA  (XXYIII)  solely  concerns  loans  secured  by  a  pledge:  and 
there  is  no  objection  to  this  explanation  of  the  word  "  otherwise  ;"  in  a  case 
other  than  that  of  a  man  who  can  provide  for  his  wants,  as  implied  in  the 
former  part  of  the  text ;  that  is,  where  he  cannot  do  so.  Here  it  may  be 
questioned,  what  should  be  the  application  of  the  text  of  VrlsA  (XXVII)  ; 
for  a  pledge  is  there  signiGed  by  the  word  ddhdna.  Althongh  the  text 
might  be  well  applied  by  anyhow  explaining  it  ''  provision  lor  wants,"  yet 
there  would  be  no  determined  rate  when  no  pledge  is  delivered  :  if  the  rate 
were  the  same  for  loans  with  or  without  a  pledge,  the  expressions  in  the 
texts  of  Yajnyawalcya  and  Vyasa,  "  when  a  pledge  has  been  delivered," 
and,  "if  a  pledge  be  given,"  would  be  unmeaning.  But  the  receipt  of  two 
in  the  hundred,  and  the  like,  is  authorized  by  the  Midhdtifhi  and  other  com- 
mentaries, on  the  authority  of  the  phrase,  **  he  becomes  not  a  sinner  for 
gain^'  (XXlX),  which  they  apply  to  the  case  of  utmost  distress,  for  the 
purpose  of  obviating  the  doubt  whether  a  man  become  a  sinner  by  taking  two 
in  the  hundred.  The  case  of  absolute  inability  to  provide  for  wants  might 
exist,  as  well  as  the  case  of  a  loan  unsecured  by  a  pledge  as  stated  by  YaJ- 
HYAWALCYA.  However,  this  exposition  should  not  be  admitted,  because  it  is 
disapproved  by  Chandeswaba,  Vachespati  Misra,  Bhavadeva,  and 
many  other  authors.     To  expatiate  would  be  vain. 

On  the  subject  of  loans  without  a  pledge,  the  following  text  propounds 
a  rule. 

XXX. 

Harita  : — For  twenty-five  purduas  (or  four  hundred  panas)  of  coppery 
lent  without  either  pledge  or  surety,  the  interest  may  be  eight  panas  a 
month ;  and  the  principal  being  doubled  in  four  years  and  two 
months,  bears  interest  no  longer  :  such  interest  is  legal ;  and  the 
lender  violates  no  duty  by  taking  it. 
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"  Being  doubled ;"  becoming  two-fold :  and  the  interest  is  therefore  two 
in  the  hundred  by  the  month.     Bears  interest  no  longer  ;'*  interest  ceases. 

The  JRetndeara. 

Interest  is  settled  at  rates  varying  in  the  order  of  classes,  on  loans  made 
without  receiving  a  pledge.  By  parity  of  reasonl^,  different  rates  should 
be  also  inferred,  in  the  order  of  the  classes,  when  a  pledge  or  surety  is  given. 
As  is  directed  by  Yachsspati  ;  ^  interest  should  also  be  similarly  r^^idated, 
in  the  order  of  the  classes,  on  loans  secured  by  a  pledge  and  the  like.' 

Does  the  order  of  the  classes  relate  to  the  borrower  or  lender  ?  Chan- 
DSBWABA  holds,  that  it  relates  to  the  debtor ;  for  he  says, '  both  these  texts 
concern  a  Brdhmana  contracting  debts ;'  and  again,  '  he  may  receive  inter- 
est  at  these  rates  from  a  priest,  a  soldier,  a  merchant,  and  a  mechanic  res- 
pectiveltf ;'  and  this  is  consistent ;  for  it  is  expressed  in  the  text  of  MsNV^ 
^'  He  may  thus  take,  in  the  order  of  the  classes,  (from  JBrdhmanas  and  the 
rest,)  two  in  the  hundred,  and  so  forth  ;"  and  there  is  no  difficulty  in  ex- 
plaining the  text  of  Vishnu  (XXXI),  "  may  receive  from  his  debtor,  in 
the  direct  order  of  all  the  classes,  two  in  the  hundred,  and  so  forth." 

XXXI. 

Vishnu  : — But  a  creditor  may  receive  interest  at  due  rates  from  his 
debtor,  or  may  take  from  him^  in  the  direct  order  of  all  the  classes, 
two,  three,  four,  or  five  in  the  hundred  by  the  month. 

The  sense  of  the  text  is  as  follows  :  "  at  due  rates  ;"  an  eightieth  part  of 
the  principal,  or  an  eighth  added  to  an  eightieth :  such  a  proportion  he  may 
take  by  way  of  interest.  In  regard  to  loans  without  pledge  or  surety, 
the  Sage  adds,  "  two,  three,  four,  or  five  in  the  hundred,  &e.^* 

VuNTANEfiwABA  also  holds,  that  the  order  of  the  classes  respects  the 
borrower.  But,  in  VAchkspati  Misea's  opinion,  it  respects  the  lender : 
accordingly  he  says,  "  A  Vaisya  infringes  no  duty  by  taking  interest  at  the 
rates  prescribed  in  this  text  of  Menu,  and  in  other  places ;  nor  do  Brdhma- 
nas  and  the  rest  infringe  any  duty^  by  doing  so  in  a  season  of  distress." 
Here  statmg  generally,  that  a  Vaisya  infringes  no  duty,  he  adds,  "  nor 
Brdhmanas  and  the  rest,  in  a  season  of  distress :"  since  there  is  no  other 
term  in  that  phrase  to  which  the  words  can  be  referred,  the  meaning  of 
what  he  says  is  this,  "  a  Vaisya^  in  all  circumstances,  and  Brdhmanas  and 
the  rest,  in  distress,  infringe  no  duty  by  taking  such  interest,^*  What  is 
the  sense  of  Menu's  text,  consistently  with  this  opinion  ^  It  is  as  follows: 
In  the  direct  order  of  the  classes ;"  according  to  the  order  of  the  class  to 
which  he  belongs,  the  lender  may  take,  &c.  We  think,  the  order  of  classes 
should  be  considered  as  relating  both  to  the  lender  and  borrower,  on  the 
authority  of  both  commentators,  Chandeswaba  and  Vachbspati.  Thus 
the  contemplative  Sage. (3^) 

XXXII. 
YijNYAWALCYA  ordains  : — All  borrowers,  who  travel  through  vast 

forests,  may  pay  ten,  and  such  as  traverse  the  ocean,  twenty  in  the 

- — - —    ji. >^ 

(*i)  Namely,  YAjnyavalkta,  who  bears  the  titles  of  Ydgitvara^  or  '*  the  con templa tire 
saint,*'  and  of  Y6gamkrti^oT  **  the.image  of  holiness.''— EnnoB. 
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htmdred,  to  lenders  of  all  dasaes,  according  to  circumstances,  or 
whatever  interest  has  been  stipulated  by  them,  as  the  price  of  the 
risk  to  the  lender. 

Or  whatever  interest  has  been  stipulated  by  them,  all  ^borrowers  should 
pay  to  lenders  of  aJl  classes.  Those  who  travel  by  difficult  roads,  or  traverse 
the  ocean^  for  the  sake  of  commerce,  should  pay  ten  panas,  or  twenty  j^onot 
respectively^  on  the  hundred  panas^  if  no  pledge  have  been  given.  Greater 
interest  is  paid  on  account  of  the  risk  of  losing  the  principal. 

^S^LAFAHi  in  the  IHpacaUed, 

But,  if  there  be  a  pledge  or  surety,  the  interest  should  not  exceed  the 
rates  prescribed,  for  there  is  not  such  a  risk  of  losing  the  principal.  "  Ten 
Fanas  ;'^  the  meaning  is,  a  lender  may  take  one  part  in  ten. 

The  Sage  declares  an  alternative  in  respect  of  the  prescribed  rates  of  two 
and  three  in  the  hundred,  and  the  like :  '*  or  whatever  interest  has  been  sti« 
pulated  by  them." 

The  Dipacalicd. 

All  borrowers,  Brdhnumas  as  well  as  others,  should  pav  to  lenders  of  all 
dasses,  Brahmanas  as  well  as  others,  whatever  interest  has  been  stipulated 
by  them.  Whether  a  pledge  have  been  delivered  or  not,  they  must  pay  the 
interest,  which  has  been  promised  by  them  in  this  form,  ''  this  interest  shall 
be  paid  by  me." 

CHAimsswjLBA  reads  sujocntdm,  stipulated  by  the  borrower  himself. 
Bhavadsva  reads  suoritdm,  which  he  explains,  "allowed  by  all  sages, 
namely,  the  eightieth  part  of  the  principal  and  the  like."  According  to 
Chahdsswjlba,  this  interest  falls  under  the  description  of  edritd,  or  interest 
stipulated  by  the  borrower.  But  according  to  Bhavadsva,  the  two  cases 
may  be  reconciled  by  referring  them  to  circumstances,  in  which  a  lender  can 
or  ctamotpart  toith  his  money  on  the  terms  generally  presertbed,  CHiJf- 
siswAKA's  interpretation  should  be  admitted,  for  his  reading  is  approved  by 
YuHTliriSwABA  and  'S^LAPiin. 

If  the  order  of  classes  were  referred  to  the  borrower  only,  interest  not 
varying  on  loans  made  by  persons  of  the  several  classes,  there  would  be  no 
purpose  in  saying,  "to  lenders  of  all  classes"  (XXXIl).  If  it  be  referred 
to  the  lender  only,  interest  not  varying  on  debts  contracted  by  persons  of 
the  several  classes,  there  would  be  no  purpose  in  saying,  "  all  borrowers" 
(XXXII).  It  should  not  be  argued,  that  the  expression  "  all  borrowers," 
intends  aJl,  whether  traversing  the  ocean  or  not,  and  so  forth.  This  would 
be  inconsistent  with  the  mode  in  which  the  text  is  cited ;  "  the  Sage  de- 
clares an  alternative  in  respect  to  the  prescribed  rates  of  two  and  three  in 
the  hundred  and  the  like."  Accordingly  Misra  also,  in  his  gloss  on  the 
text  of  CattAyana  (LVI),  says,  "  after  the  lapse  of  six  months,  interest 
should  be  paid  by  a  ^Siidra  at  the  rate  of  five  in  the  hundred."  Since  other- 
wise he  must  contradict  himself,  it  should  be  understood  as  the  opinion  of 
Yachksfati  Misea,  that  the  order  of  classes  relates  both  to  the  lender 
and  borrower. 

XXXIIL 

Mjemu  : — Whatever  interest,  or  price  of  the  risk^  shall  be  settled  be^ 
twten  the  partiesy  by  men  well  acquainted  with  sea  voyages  or  jour- 
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iiies  by  land,  with  times  and  with  places,  such  interest  shall  have 
legal  force.(^^) 

Is  not  this  text  of  Menu  incompatible  with  the  text  of  Yajnyawalct^ 
(XXXII)  ?  For  the  text  of  Menu  is  fully  explained  in  the  Retndcara, 
"  Men  well  acquainted  with  sea  voyages ;"  mentioned  merely  as  an  instance 
HUggesting  a  trader  in  general :  "  With  times  and  with  places  ;'*  who  see 
that  so  much  is  the  profit  at  such  a  place  :  "  Legal  force;"  adjudication  : 
therefore  such  intereftt  should  in  such  a  case  be  adjudged.  It  is  evident 
from  the  purport,  since  the  term  used  in  the  text  is  explained  adjudication, 
that  the  interest  should  be  regulated  according  to  the  time,  place  and  thing; 
the  commentator  says  as  much,  by  adding, "  such  interest  should  be  adjudg- 
ed :"  the  payment  of  ten  and  twenty  in  the  hundred  is,  therefore,  incon- 
sistent with  the  obligation  to  pay  the  interest  nettled  by  men  trafficking  by 
sea,  and  the  like.  This  should  not  be  affirmed :  the  text  oC  Yajntawalcta 
should  be  considered  as  applicable  to  the  case  where  no  specific  rate  of  inter- 
est has  been  settled.  Vachespati,  in  his  gloss  on  the  text  of  Menu 
(XXXIII),  says,  "  they  settle  greater  interest,  expecting  large  profit  from 
traversing  the  ocean."  Alluding  to  this,  Habita  says,  some  allow  interest 
at  the  rate  of  fkpana  for  &purdna, 

XXXIV. 
HabiTA: — Some  allow  a  pana  each   month  for   one  purdna^  or  a 

sixteenth  of  the  principalS^^^ 

But  Chandeswaba  says,  this  text  (XXXIY)  concerns  a  borrower  of  a 
mixed  class.  That  may  be  questioned ;  for,  the  text  being  explained  by 
referring  it  to  traders  by  sea,  it  is  useless  to  extend  it  to  borrowers  of  a 
mixed  class  ;  and  no  Sage  has  propounded  a  higher  rate  of  interest  payable 
by  mixed  classes. 

Sect.  II. — On  Special  Forms  of  Interest. 

XXXV. 

VbihASPati  : — Learn,  from  their  properties,  the  various  sorts  of  in- 
terest declared  to  be  four ;  or  according  to  some,  five ;  and  accord- 
ing to  others,  six : 

(3s)  The  rate  of  interest  on  money  lent  to  sea-faring  people  or  on  cargo,  and  in  cases  of 
bottomry,  would  of  course  vary,  as  noticed  by  VAchbspati  Misra,  with  the  risk  and  dura- 
tion of  the  yoyage  :  and  it  therefore  cannot  be  expected  that  any  rate  could  be  at  all  fixed 
by  legislation,  to  meet  such  cases.  Among  the  Athenians  foi  instance,  according  to  Xekophoit, 
the  fifth  and  third  parts  of  the  capital  lent  would  appear  to  haye  been  commonly  giyen  in 
bottomry,  referring  apparently  to  voyages  out  and  nome.  The  interest  of  an  eighth  or  12§ 
per  cent,  is  mentioned  oy  Demobthbnbs  against  Policlytds  :  it  was  giyen  for  money  lent  by 
the  trierarch,  Apollodorub,  to  the  ship-captain,  Kaucifpus,  on  a  trireme  during  a  passage 
from  Sestos  to  Athens ;  but  upon  the  condition  that  she  should  first  go  to  Hierum  to  convoy 
vessels  laden  with  com,  and  that  the  principal  and  interest  were  to  be  paid  at  Athens  on  her 
safe  arrival  there.  (Bceokh,  "  Public  Economy  of  Athens,'*  book  I.  ch.  xxviii.  p  135,  second 
edition.) 

According  to  the  Roman  law,  in  cases  of  bottomry,  termed  fenus  nateHcum,  as  the  risk  was 
the  money-lender's,  he  had  the  option  of  demanding  any  interest  ho  liked  while  the  vessel  on 
which  the  money  was  lent  was  at  sea  ;  but  after  she  reached  the  harbour,  and  while  she  was 
there,  no  more  than  the  usual  sate  of  12  per  cent :  on  the  centisima  could  be  demanded.  The 
Emperor  Justinian  made  it  the  legal  rate  for  fenus  natUicum  under  all  circumstances. — 
Editob. 

(8  s)  This  will  amount  to  seventy-five  per  cent,  per  annufn.  This  promium  must  be  regulated 
by  the  discretion  of  the  parties  ;  and  it  would  appear  to  stand  upon  the  principle  of  Re^pon- 
dcniia  or  Bottomrff*    Macnauhten.— Editob. 
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2.  Caykaf  corporal ;  calvca^  periodical ;  chacravnddhi^  compound  in- 
terest ;  carita^  stipnlated ;  'sic^hdvnddhi,  daily  interest ;  and  bhdga^ 
labha^  interest  by  enjoyment. 

3.  Cayica  is  connected  with  {caya)  the  body  of  a  pledged  animal ; 
calico,  is  due  monthly ;  interest  upon  interest  is  chacravriddhi  ;  and 
interest  stipulated  by  the  borrower  is  cariia  : 

4.  When  interest  is  received  at  the  close  of  each  day,  it  is  called  '«c'- 
havtiddhi^  or  hair-interest;  because  it  grows  daily,  like  hair, 
which  can  only  cease  growing  on  the  loss  of  the  head. 

5.  Thua^fc  daily  interest  can  only  cease  by  the  payment  of  the  prin- 
cipal, and  hence  it  is  called  ^sic*havTiddhi :  the  rent  or  use  and  occU" 
potion  of  a  pledged  house,  or  the  produce  of  a  pledged  field,  is  call- 
ed bhdgaldbha,  interest  by  enjoyment. 

6.  Interest  payable  at  the  close  of  each  day,  and  cayica,  or  interest 
accruing  from  a  pledged  bodt/,  as  well  as  interest  by  enjoyment, 
the  creditor  shall  receive  entire,  so  long  as  the  principal  remain 
unpaid : 

7.  But  the  use  of  a  pledge  after  twice  the  principal  has  been  realized 
from  the  usufruct,  compound  interest,  and  the  exaction  of  the  prin- 
cipal and  whole  interest  after  a  part  of  it  has  been  liquidated,  is 
usury,  and  reprehensible. 

XXXVL 

NlfiEDA : — In  law,  interest  on  loans  is  of  four  kinds :  cayica,  c&licoy 
carUOf  and  chacravriddhi,  or  interest  paid  on  an  undiminished  prin- 
cipal, periodical  interest,  stipulated  interest,  and  interest  on  in- 
terest 

2.  Interest  at  the  rate  of  one  pana  or  of  half  or  other  fraction  of  a 
pancL,  repeatedly  paid  without  diminishing  the  {caya)  principal 
is  named  cayica ;  but  that  which  runs  by  the  month,  is  considered 
as  caHcOf  or  payable  at  a  (cdla)  time  certain. 

3.  That  interest  is  named  caritdj  or  stipulated,  when  the  debtor  of 
his  own  accord  has  agreed  for  it';  and  interest  upon  interest  is 
declared  to  run  like  a  wheel. 

Bot  the  author  of  the  Mitdesliari  reads  a  quarter  of  a  pnaa  instead  of 
half  a  pana. 
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XXXVIL 
CattatANA: — Stipulated  interest  is  that  which  has  been  specially 
and  freely  promised  by  the  debtor,  in  a  time  of  extreme  distress, 
above  the  allowed  rate  ; 

2.  And  in  that  case^  but  in  no  other  whatever,  stipulated  interest  must 
always  be  paid. 

3.  Where  a  loan  is  made  on  an  agreement  that  the  whole  use  and  profit 
of  a  pledge  shall  be  the  only  interest,  it  is  called  a  loan  on  tlie  use 
of  a  pledge  {adhibhSga).  ^ 

XXXVIIL* 

Yajntawaloya  : — Interest  on  interest  is  chacravrtdcUn  ;  monthly  in- 
terest is  named  calica;  that  which  is  stipulated  by  the  party  himself, 
is  carita  ;  but  cayicd  accrues  from  the  body  of  a  pledged  quadruped. 

2.  A  debt,  secured  merely  by  a  written  contract,  shall  be  discharged, 
from  a  moral  and  religixms  obligation^  only  by  three  persons,  the 
debtor  J  his  son,  and  his  sotCs  son ;  but  a  pledge  shall  be  enjoyed 
until  actual  payment  of  the  debt  by  any  lieir  in  any  degree. 

XXXIX. 
Vtasa  : — That  interest  is  called  cayicd^  which  arises  from  {caya)  the 
body  of  a  pledged  female  quadruped  to  be  milked,  or  a  male  animal 
to  work  or  carry  burdens. 

XL. 
G6taua  : — Some  hold,  that  no  lender  should  receive  interest  beyond 
the  year. 
A  rule,  says  Mibba,  abridged  from  ttiQ  following  text  of  Menu. 

XLL 
Menu  : — Let  no  lender /or  a  month,  or  for  two  or  three  montlis,  at  a 
certain  interest,  receive  such  interest  beyond  the  year ;  nor  any  in- 
terest, which  is  unapproved ;  nor  interest  upon  interest  by  previous 
agreement ;  nor  periodical  interest  exceeding  in  time  the  amount  of 
the  principal;  nor  interest  exacted  from  a  debtor  as  the  price  of  the 
risk,  when  there  is  no  public  danger  or  distress ;  nor  immoderate 
profits  firom  a  pledge  to  be  used  by  way  of  interest. 

Cfll^oabhatta  explains  *^  unapproved,"  unseen ;  or  he  so  reads  the  text 
(adrishtam  instead  of  adishtam). 

•  The  text  munbered  XXXII  is  again  cited  in  tiiis  pUce;  and  the  second  verse  of  thisnum- 
ber  is  again  cited  at  CCXXIX. 
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XLII. 

Menu  : — Stipulated  interest  beyond  the  legal  rate,  and  different  from 
ibe  following  rule,  is  invalid  ;  and  the  wise  call  it  an  osnrioas  way 
of  lending :  the  lender  is  entitled  at  most  to  five  in  the  hundred. *^^> 

XLin. 

Mjsnu  : — Interest  on  money  received  at  once,  not  year  by  year^  month 
by  month,  or  day  by  day,  as  it  ought,  must  never  be  more  than 
enough  to  double  the  debt,  that  is,  more  than  the  amount  of  the  prin- 
cipalpaid  at  the  same  time.^ 

XLIV. 

Haiuta  : — Some  allow  a  pcma  each  month  for  one  purana,  or  a  six- 
teenth  of  the  prindpaL 

2.  Gh^in,  borrowed  before  the  harvest,  may  be  doubled  or  at  most 
trebled  according  to  its  price  at  the  time  of  harvest,  being  then  pay- 
able by  agreement ;  and  so  may  wool  and  cotton :  btU  grass  and  the 
fibres  of  grass,  clarified  butter,  salt,  and  raw  sugar,  may  be  in- 
creased eight-fold  in  one  year. 

XLV. 

NIbbda: — Of  interest  on  loans,  this  is  the  universal  and  highest  rule; 
but  the  rate  customary  in  the  country  where  the  debt  was  contract- 
ed may  be*  different : 

2.  It  may  be  double,  or  treble,  or,  in  another  country,  quadruple ;  so, 
in  another,  even  octuple  :  what  is  usual  in  the  country,  must  be 
paid. 

To  reconcile  the  seeming  contradictions  of  these  texts,  all  commentators 
have  established  various  applications  of  them  consistent  with  their  own  ap- 
prehension of  the  purport  of  the  several  texts^  The  subject  is  very  intricate ; 
and  the  opinions  of  some  authors  shall  therefore  be  separately  stated,  to 
explain  the  sense  of  the  texts,  and  elucidate  the  rules  established. 

I.     According  to  the  Mitacshara  : 

Interest  at  the  rate  of  an  eightieth  part  and  so  forth,  if  it  be  receivable 
daily,  is  called  edyicd;  the  same,  if  receivable  monthly,  is  named  edUca  ; 
this  is  declared  by  the  commentator :  and  this  interest,  being  received  every 

*  BtkffB  iMg  text,  the  oorapUer  again  cites  the  text  numbered  AXAIit.  A  different  eon* 
Btmction  is  put  upon  the  text  by  commentators.    See  the  expotition  numbered  V. 

C^)  This  means  five  in  the  hundred  by  the  month,— Mid  the  rule  is  referred  to  in  the  text 
immediatelj  foUowing.— Editob. 

t  The  remainder  of  this  verse  is  cited  in  a  subsequent  Section  (V.  Bl)»  The  first  part  of 
the  toUowing  text  has  been  ahready  cited  (XXXIV). 
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month,  is  therefoi'e  named  edited ;  the  same  interest  divided  by  the  number 
of  days  in  a  month,  and  receivable  daily,  is  edyicd :  but  odriid  signifies  in- 
terest receivable  only  at  the  time  voluntarily  stipulated  by  the  borrower. 
Chacravriddhi  is  obvious. 

On  this  interpretation,  the  texts  of  Gotama  and  Menit  regard  interest 
named  edritd*  An  agreement  for  interest  should  not  be  made,  even  by  the 
desire  of  the  borrower,  for  a  period  exceeding  one  year.  Interest  therefore 
should  be  paid  by  the  year,  as  the  longest  period,^  ti^^icAt^  ought  to  he 
forborne;  it  should  not  be  made  payable  at  the  end  of  thirteen  mouths. 
Hence  he  has  said,  "by  the  day,  by  the  month,  or  by  the  year.'*  Other- 
wise (unless  it  be  paid  by  the  year,  which  is  the  period  mentioned)  it  would 
be  difficult  to  obtain  that  interest  when  long  forborne.  In  this  case  also, 
legal  interest  only  should  be  taken.  The  Sage  declares  it :  "  nor  any  inter- 
est which  is  unapproved ;"  which  is  not  propounded  in  codes  of  law  ;  or 
(on  the  other  reading)  which  is  not  seen  in  codes  of  law.  We  infer,  that  the 
four  sorts  of  legal  interest,  and  no  other,  should  be  taken. 

If  interest  have  been  received  for  a  few  months,  and  subsequent  interest 
have  remained  unpaid,  by  reason  of  the  debtor's  indigence,  even  to  the  tenth 
or  twelfth  year,  the  principal  is  only  doubled.  The  creditor  may  take  his 
principal  and  an  equal  sum  as  interest  (XLIII). 

/'  Received  at  once  (XLIII)  ;"  another  reading  has  sacriddhitd^  lent  once. 
Money  so  lent  can  only  be  doubled ;  but  recovered  from  one  person,  and  lent 
to  another,  it  may  be  more  than  doubled.  On  the  first  reading,  saeriddhritd, 
received  at  once,  the  text  should  be  thus  expounded  :  "  interest  on  money, 
received  by  degrees,  day  by  day,  month  by  month,  or  year  by  year,  may 
more  than  double  the  principal." 

The  edyicd,  or  corporal  interest,  mentioned  by  Vtasa,  and  interest  by  en- 
joyment and  hair-interest,  explained  by  Yrihaspati,  are  exclusive  of  these. 
Hair-interest  occurs  where  money  is  borrowed  on  a  promise  in  this  form :  "  I 
will  pay  twenty  shells  every  day,  as  interest,  until  the  debt  be  discharged ; 
on  these  terms  lend  me  one  silver  coin"  (XXXV  4).  The  cdyied  of  Vtasa 
(XXXIX)  is  the  usufruct  of  a  slave  or  the  like,  when  no  specific  agreement 
is  made  that  the  use  and  profit  of  the  pledge  shall  be  the  only  interest.  In- 
terest by  enjoyment  is  the  use  or  occupation  of  a  pledged  house  or  the  like  ; 
and  is  mentioned  by  Cattayaka  (XXXVII  3)  under  the  name  of  ddhibhbya 
or  use  of  a  fledge.  These  may  be  received  entire,  so  long  as  the  principal  re- 
main unpaid  (XXXVI  6).  Or  the  cdyied  of  Nabeda  (XXXVI  2)  and 
Hc'hdvriddhi  of  Vbihaspati  (XXXV  4  &  5),  that  is,  daily  interest,  may  cer- 
tainly be  received  entire,  undertheauthority  of  the  law,  so  long  as  the  principal 
remain  unpaid :  but  not  interest  named  edlicd  and  the  rest ;  for  no  law  expressly 
authorizes  it.  Compound  interest  is  immoral ;  and  so  is  the  use  or  profit  of 
a  pledged  house  or  slave  or  the  like,  after  receiving  twice  the  amount  of  the 
principal  (XXXV  7).  But,  we  think,  neither  hair-interest  received  dc^ily, 
nor  interest  received  monthly  or  annually,  is  illegal,  though  it  have  amount- 
ed to  a  sum  exceeding  the  principal. 

To  this  an  objection  is  made :  if  interest  which  is  payable  daily  cannot, 
through  the  indigence  of  the  debtor,  be  recovered  each  day ;  still,  whenever 
the  debt  shall  be  discharged,  that  interest  must  be  paid  with  the  whole 
arrears  of  the  account,  however  great  the  sum  may  be.  This  should  be 
affirmed ;  else  the  mention  of  hair-interest  in  the  text  (XXXV  7)  is  un- 
meaning. But  there  is  a  consequent  inconsistency  with  general  practice ; 
for  in  some  countries  it  is  the  practice,  that  hair-interest  should  be  received 
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to  the  latt  day  of  the  stipulated  period ;  but,  if  the  principal  liappen  to 
remain  unliquidated  after  that  period,  such  interest  only  as  is  settled  by 
iiTO  persons,  acHnff  a$  arbitraton^  is  received  from  that  date.  In  other 
countries,  hair-interest  is  only  received  for  a  few  days  as  determined  by  five 
persons  acting  09  arhitratcrs  ;  and  beyond  that  time,  such  interest  as  is  settled 
by  them. 

This  9emmng  contradiction  may  be  reconciled  from  the  text  of  NiREBA  ; 
^  but  the  rate  customary  in  the  country,  where  the  debt  was  contracted, 
may  be  different"  (XLV  1).  However,  another  objection  is  started  :  if 
stipulated  interest  can  only  be  received  at  legal  rates,  it  contradicts  the 
texts  of  CiTTATAKA  (XXXVII  1)  ;  for  he  describes  stipulated  interest  as 
exceeding  the  allowed  rate.  It  is  answered,  the  prohibition  against  re- 
ceiving any  interest,  which  is  unapproved,  does  not  denote  it  legally  irre- 
coverable, but  immoril.  If,  thentfore,  a  man  require  stipulated  interest 
above  the  rate  allowed  by  the  law,  he  can  recover  it,  but  is  guilty  of  a  moral 
offence.  This  is  evident  from  the  text  of  Yrihaspati  ;  "  and  the  exaction 
of  the  principal  and  interest  after  a  part  of  it  has  been  liquidated  is  repre- 
hensible" (XXXV  7). .  YiJNiAWALCTA  also  declares,  "all  borrowers  may 
pay  whatever  interest  has  been  stipulated  by  them'*  (XXXII).  On  this 
exposition,  the  interest  payable  by  those  who  travel  through  vast  forests, 
as  specified  by  Yajntawalcta  (XXXII)  is  legal ;  for  the  text  is  cited  with 
this  observation,  "  the  Sage  declares  an  alternative  in  respect  of  interest 
varying  according  to  the  clan  of  the  receiver ;"  that  is,  the  receiver  of  the 
loan.  But,  in  fact,  it  is  proper  to  consider  this  as  descriptive  of  stipulated 
interest,  for  it  has  the  same  import  with  the  text  of  Menu  (XXXIII). 
However,  such  stipulated  interest  is  legal,  because  it  is  authorized  by  an 
express  law ;  but  the  text  of  Vr!ha8Pati  (XXXV  7)  intends  other  borrow- 
ers than  such  as  traverse  the  ocean  and  the  like. 

It  should  not  be  argued,  that  the  text  of  Menu  has  a  different  purport, 
coinciding  with  part  of  the  text  of  TIjntawalcya,  "  or  whatever  interest 
has  been  stipulated  by  them"  (XXXII).  That  would  be  inconsistent  with 
the  interpretation  of  this  text,  "  all  borrowers,  Brdhmanas  as  well  as  others, 
should  pay,  to  lenders  of  all  classes,  whatever  interest  has  been  stipulated 
and  promised  by  them."  But  if  it  be  expounded,  "  all  borrowers,  whether 
trafficking  by  sea  or  not,"  then  it  may  be  made  to  coincide  with  the  text 
of  Menu. 

Here  it  should  be  observed,  that  the  author  of  the  Mitdcshafd  supplies 
the  reason  for  the  rate  of  ten  in  the  hundred  and  the  like,  payable  by  those 
who  travel  through  vast  forests  and  the  rest, "  because  there  is  risk  of  losing 
even  the  principal  lent."  It  is  therefore  indicated,  that  on  loans  secured  by 
a  pledge  or  the  like,  where  no  risk  of  losing  the  principal  is  incurred,  the 
eightieth  part  only  should  be  taken. 

The  text  of  Tajnyawalcta  on  compound  interest  and  the  rest 
(XXXVIII  1)  is  not  approved  in  the  Mitdcshard.  According  to  the  opinion 
delivered  in  that  work,  the  receipt  of  interest  named  oa/tcaand  the  rest,  even 
beyond  the  year,  is  not  forbidden. 

XL     According  to  Chandbswara  : 

"  Interest  beyond  the  year"  (XLI)  signifies  interest  exceeding  the  year. 
If  a  money-lender,  apprehending  that  the  sum  lent  would  be  repaid  by  the 
borrower  in  very  few  days,  bargain  for  specific  interest,  it  shall  only  be  ex- 
tended to  the  close  of  the  year,  not  fixed  for  a  period  exceeding  that 
tpace  of  time.  OHANnfeswARA, 
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The  meaning  suggested  by  the  gloss  is  this :  a  borrower  asks  a  loan  of  a 
moneyed  man ;  bat  he  oonjeotureSy  from  the  borrower's  parposes,  that  it  will 
be  early  repaid :  he  therefore  says,  "  if  you  will  undertake  to  pay  interest 
for  six  months,  I  will  lend  the  money ;"  and  the  borrower,  agreeing  to  this 
condition,  accepts  the  loan.  In  such  a  case  as  this,  a  lender  may  require  a 
stipulated  period  of  six  months,  ten  months,  or  one  year ;  but  not  a  greater 
time. 

In  like  manner,  some  persoh,  whose  capital  is  small,  practises  money- 
lending,  because  he  is  unable  to  provide  for  his  wants  by  other  modes— A 
man,  needing  a  loan,  said  to  him,  ''  Lend  me  money  :"  the  money-lender 
rejoined,  "  When  wilt  thou  repay  it  ?"  The  borrower  told  him,  "My  bro- 
ther is  gone  to  the  royal  residence ;  when  he  returns,  two  or  three  months 
hence,  I  will  repay  you."  The  money-lender  considered,  "  he  will  repay  it 
early,  and  my  gain  will  be  small ;  why  should  I  tnftt  my  property  in  the 
hands  of  another  for  bo  small  a  gain  r  If  he  will  promise  to  pay  interest 
during  a  long  period,  then  only  should  the  money  be  lent,"  Accordingly 
he  told  the  borrower,  "  if  thou  wilt  pay  interest  during  a  longer  period,  I 
will  advance  the  loan."  The  borrower  acquiesciag  in  this  proposal,  the 
lender  added,  "  if  thou  shouldst  repay  the  loan  within  the  year,  at  the  end 
of  six  or  seven  months,  or  at  any  time  before  the  close  of  the  year,  I  must 
receive  the  amount  of  interest  for  a  whole  year."  So  saying,  he  advanced 
the  loan ;  and  the  borrower,  agreeing  to  those  terms,  contracted  the  debt : 
and  interest  computed  for  a  whole  year  was  paid,  whether  he  discharged 
the  debt  within  the  year  or  at  the  dose  of  the  year.  In  such  a  case  as  this, 
a  lender  should  not  require  a  stipulation  for  interest  one  day  beyond  the 
year.  But  if  the  borrower  cannot  discharge  the  debt  even  at  the  expiration 
of  the  year,  then  indeed  legal  interest  may  be  received  beyond  the  year. 

"  Nor  any  interest  which  is  unapproved :"  let  no  Tender  receive  com-* 
pound  interest,  nor  interest  for  stated  times,  nor  stipulated  interest,  nor 
corporal  interest,  in  modes,  or  at  rates,  unauthorized  by  the  law.  Conse- 
quently he  should  only  receive  periodical  interest,  and  the  rest,  in  legal 
modes ;  that  is,  at  the  rate  of  an  eightieth  part  of  the  principal,  and  so  forth. 

Does  not  edritd  signify  interest  specially  and  freely  promised  by  the 
debtor  f  How  then  is  it  regulated  by  legal  rates  ?  It  u  regulated  by  the 
texts  of  Mentt  (XXXIII)  and  Haeita  (XXXIV  and  XLfV). 

The  text  of  Menu  is  thus  expounded :  "  men  well  acquainted  with  sea 
voyages"  aie  mentioned  merely  as  an  instance  suggesting  a  trader  in  general. 
''  With  times  and  with  places,"  who  see  that  so  much  is  the  profit  on  such 
articles  at  such  a  place.  That  interest  which  such  traders  settle  when 
borrowing  money,  has  legal  force,  and  should  be  adjudged. 

The  first  text  of  Habita  (XXXIV)  is  applied  by  C^ANDB8WABA  to 
borrowers  of  a  mixed  class.  *'  Grain  may  be  doubled  at  the  time  of  harvest" 
(XLIV  2)  ;  grain  is  doubled  at  the  time  when  new  grain  is  gathered,  even 
two  or  three  months  after  the  loan.  If  it  be  not  then  paid,  it  can  only  be 
trebled,  and  bears  no  further  interest.  "And  so  may  wool  and  cotton ;" 
wool,  that  b,  the  hair  of  sheep  and  the  like,  and  cotton  also,  bear  the 
same  interest  as  grain.  "  But  the  fibres  of  grass,  <&c."  on  the  fibres  of  the 
tkrana  and  the  like,  and  on  grass  and  the  like,  the  interest  is  eightfold  for 
one  year.  Such  is  the  gloss  on  the  text  of  HAbita  ;  and  the  meaning  is, 
that  this  text  does  not  concern  the  limits  of  interest. 

Is  not  this  unreasonable  P    Grain  must  be  repaid  two-fold  at  the  time  of 
tiar vest ;  that  is,  when  new  grain  is  gathered.    I  f  grain,  therefore,  be  borrowed 


Digitized  by 


Google 


SSCT.  n.]  ON  LEGAL  IHTIBnT  IM  GINIBAL.  45 

in  the  month  of  AMika^  Jjfoitkiki,  or  the  like,  it  must  he  repaid  two-fold 
in  Bkdira  or  Fautka.  (^)  It  is,  coneequenily,  a  great  disparity,  that  Uie  same 
interest  shoiUd  be  reoeired  in  seven  or  eight  months,  which  would  he  due  in 
fifty  months  at  tkepre$or%bed  rate  qf  two  in  the  hundred.  Aware  of  this 
qnestioB,  CHAirDiswASA  cites  the  text  of  NIrbba  (XLV),  and  thus  expounds 
it : "  tills  rate  of  interest,  an  ^htieth  part  of  the  principal,  and  so  forth,  is 
universal,  because  it  is  authorized  by  the  law."  In  some  countries,  com  is 
repaid  with  an  advance  of  a  quarter ;  in  others,  with  an  advance  of  half  the 
quantity  lent :  these  rates  are  also  comprehended  in  the  text  (XLV  2) ;  for 
twice,  and  three  times  as  much,  and  so  foHh,  are  mere  examples.  Con- 
sequently on  salt,  clarified  butter,  and  the  rest,  interest  should  be  taken 
at  the  rate  settled  by  the  immemorial  custom  of  the  country. 

Bat  interest  at  ten  or  twenty  in  the  hundred,  payable  by  those  who 
travel  through  vast  forests,  or  traverse  the  ooean,  is  not  stipulated  inter- 
est (edrit£) ;  for  CHUfniswABA  says,  payment  of  it  may  be  enforeed, 
whether  it  have  been  stipulated  or  not.  In  fact,  so  much  interest  as  is  speci- 
ally  promised  by  the  debtor,  is  stipulated  interest,  not  confined  to  the 
rate  of  an  eightieth,  and  so  forth.  That  stipulated  interest  also  is  allowed 
by  the  law,  for  Tajhtawalcta  declares,  "  borrowers  may  pay  whatever 
int^-est  has  been  stipulated  by  them"  (XXXIII) ;  and  Gattayaka  says, 
^stipulated  interest  is  that  which  has  been  specially  promised  by  the  debt- 
or" (XXXYII) :    This  interest  is  legal,  if  it  were  promised  in  a  time  of 

(s  *)  As  fnottent  mention  ia  made  in  the  present  work,  of  Indisn  months,  it  may  not  be  out 
ef  plaiee,  it  is  taonght,  to  append  a  brief  aeooont  of  them. 

The  names  of  the  Indian  months  are  derived  from  twehre  of  the  asterisms,  in  the  nsnal 
fonnol  patronymics ;  for,  the  Pauranict  (poetical  fabolistB)  who  reduce  all  nature  to  a  srstem  of 
emblematical  mirthoiogy,  suppose  a  celestial  nymph  to  predde  oyer  each  of  the  constellations, 
and  feign  that  the  godS6MA  or  Lunub,  having  weddea  twelve  of  them,  became  the  fitther  of 
twelve  genii  or  months,  who  are  named  after  their  several  mothers  ;  but  the  jpoH$hiedi  (mathe- 
m^kal  astronomers)  give  a  different  account  of  the  matter  ;  th^  say,  tl^t  when  the  lunar 
year  was  arranged  by  former  astronomers,  the  moon  was  at  the  fuU  in  each  month  of  the  year, 
OA  the  very  day  wh^  it  entered  the  nakduUra,  from  which  that  month  is  denominated,  llie 
names  of  the  montlu^  tooetiier  with  their  ooiresponding  English  ones,  and  their  respective 
zodiacal  signs,  are  given  below  : — 

iHDiAK  Months.  Enolish  Months.  Zodiacal  Signs. 

1.  Chttiira.  March — ApiL  *      Tula,  or  Libra,  In  some  parts  (tf  India, 

tile  Babi  or  firing  crops  are  produced  in  this  month. 

1  Vais&kha,  April— May.  Vrischikth  or  Scorpio, 

Sw  Jveihtha^  May— June.  Dhantu,  or  SoffiUariut. 

4.  AMha,  June— July.  Makaroj  (a  sea  monster)  Oapricomm, 

Thk  month  b  considered  to  be  the  first  of  the  rainy  season  and  beginning  of  the  rice 
cultivation. 

6.  8r69ana^  July— August  Kumbha^  or  Aquariut. 

6.  Bh&drapad(t,  August— September.  Mina.  or  Piaees. 

7.  Ai9in  OT  Arnnym^  September-October.  MetjhL  or  AriiB. 

8.  KArUkOf  Octobei^-November.  Vritha^  or  Taurus, 

9.  M6rgatira,  November— December.  Mithuna^  or  Oemini. 

10.  Paiu$ha  or  Puihya,        December— January.  KarkdtOt  or  CaTUxr, 

11.  Miiakoi,  January— February.  Sinha^  or  Leo. 
19.  PJSlffuna,                      February— March.  Kanya,  or  Virgo, 

Am  twelve  lunations  form  a  lunar  year,  it  requires  only  about  864  solar  days  to  complete 
tins  period.  To  adjust  the  lunar  time  which  falls  behind  bv  eleven  davs  the  solar  year  of  865 
days,  an  intercalaiy  month,  called  Adhika  is  inserted,  and  the  month  to  which  the  last  day 
of  the  moon's  change  belongs,  is  named  twice  over,— as,  Adhika  Vaitdkha,  For  further  infor- 
mation as  to  the  oomputatM>n  of  time  among  the  Hindus,  the  reader  is  referred  to  Sm  WiL- 
UAH  Jon^  "  BasKV  on  the  Indian  Zodiaclr  Works  vol  V.  p.  71.  Colbbbookb,  '*  MisceOa- 
neou  Enays^  vol.  u.  Essays  XIY.  and  XV.  pp.  821  &c.  Davis,  in  the  **  Asiatic  Besearches*' 
vol  U.  p.  325,  ke,  and  other  authorities.— Editob. 
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extreme  distress ;  but,  promised  by  compulsion,  without  such  distress,  it  is 
not  legal — for  CAttatana  adds/'  and  in  no  other  case  whatever  must 
stipulated  interest  be  paid."  Even  though  stipulated  in  a  time  of  extreme 
distress,  on  a  loan  renewed,  it  is  not  legal,  if  payment  could  have  been  ob* 
tained  ;  for  Ybihaspati  declares,  '*  the  exaction  of  the  principal  and  inter*- 
est,  after  a  part  of  it  has  been  liquidated,  is  usury,  and  reprehensible" 
(XXXIV  7). 

Cdyicd  is  of  two  sorts  ;  one  arising  from  the  body  of  vk  pledged  female 
animal  to  be  milked,  or  a  male  animal  to  work  or  carry  burdens,  as  des« 
cribed  by  Vyasa  (XXXIX)  ;  the  other  explained  by  Nareda,  interest 
repeatedly  paid  without  diminishing  the  principal  (XXXVI).  The  use 
and  profit  of  a  cow  or  the  like  to  be  milked,  or  of  a  boat  or  the  like,  where 
no  such  agreement  has  been  expressly  made,  as  descnbed  by  Catya- 
TAKA  (XXXVII 3)  is  the  c&yicd  of  Vyasa  ;  and  it  should  be  taken  at  the 
rate  of  an  eightieth  part  by  the  month,  under  the  restriction  of  the  text, 
"  nor  any  interest  which  is  unapproved"  (XLI). 

Ohanbeswaba  says,  a  cow  or  the  like  t^  be  milked,  or  an  ox  or  the 
like  to  work  or  carry  burdens,  are  instances  mentioned  generally  ;  for  the 
use  of  boats  or  the  like,  not  expressly  pledged,  must  otherwise  be  excluded 
from  thai  definition  of  c&yicd.  When  there  is  such  an  express  agreement 
as  described  by  Oatyayana,  the  use  of  the  pledge  is  ddhihhbga,  the  same 
with  hhbgalahha,  propounded  by  Vbihaspati.  In  this  case  no  reference  is 
made  to  the  rate  of  an  eightieth  part,  for  no  text  specially  directs  it :  the  whole 
use  and  profit  of  the  pledge  shall  he  the  interest ;  for  such  is  the  import  of 
the  text.  These  two  kinds  of  interest  are  consequently  distinct,  but  should 
be  admitted  as  has  been  stated. 

The  cdyicd  of  Nabeda  is  thus  explained :  "  interest  to  be  repeatedly  paid 
without  diminishing  the  body  (cdyd)  of  the  principal  sum,  at  the  rate  of  a 
pana,  or  half  or  other  fraction  of  a^ona,  as  agreed  by  both  parties,  is  named 
cdyicd  according  to  Nareda." 

Chakdeswaba. 

For  instance ;  a  borrower,  coming  to  a  moneyed  man,  asks  a  loan  ;  in  reply, 
he  asks,  "  when  wilt  thou  repay  it  ?"  the  borrower  rejoins,  "  I  will  repay  it 
at  the  end  of  a  month :"  a  loan  is  accordingly  concluded  to  mutual  satisfac- 
tion. Afberwards,  at  the  close  of  the  month,  the  creditor  demands  payment ; 
but  the  debtor,  unable  to  discharge  the  debt,  answers  evasively,  "  I  will 
pay  you  at  the  end  of  a  fortnight:"  the  creditor  repeatedly  urges  payment ; 
and  the  debtor,  in  order  to  satisfy  him,  promises  some  additional  interest, 
such  as  Apana  (or  the  like).  That  additional  interest,  which  he  thus 
promises  from  time  to  time,  being  repeatedly  settled  between  the  parties 
day  afber  day,  is  the  cdyicd  of  Nareda  ;  it  is  not  the  stipulated  interest 
named  cdritd,  for  that  commences  from  the  date  of  the  loan.  On  this 
account  it  is  separately  mentioned  by  Nabeda. 

"  Without  diminishing  the  principal ;"  in  the  case  of  interest  payable  at 
stated  times  (cdlied)  and  the  like,  if  more  than  an  eightieth  part  or  the  like 
have  been  paid  for  interest,  whatever  appears,  on  computing  the  account  at 
the  time  of  discharging  the  debt,  to  have  been  overpaid,  by  so  much  is  the 
principal,  which  was  receivable  by  the  creditor,  diminished.  But,  in  this 
case,  what  he  receives  from  time  to  time,  above  the  rate  of  an  eightieth 
part,  does  not  reduce  the  principal  sum.  It  is  not  proper  to  say,  that  the 
interest  should  only  be  received  at  legal  rates,  because  this  (cdyicd)  is  in  its 
own  nature  a  breach  of  the  law.    Were  it  so,  still  the  text,  prohibiting  any 
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intei-est  which  is  unapproved  (XLI),  concerns  only  the  edyicd  of  Vyasa, 
not  this  (ci^icd) :  this  form  of  interest  is  only  mentioned  by  CuAvniESWABA 
incidentally.  The  word  (sdiwat)  *'  repeatedly"  signifies  again  and  again ; 
for  it  ifl  so  explained  by  Ajcbba.  (Chapter  XVII,  on  Indeclinable  Words.) 
That  interest  which  is  received  month  afber  month,  at  the  rate  of  an 
eightieth  part  of  the  principal^  is  considered  as  cdlied.  Here  month  is  a 
mere  instance :  that  interest,  therefore,  which  is  received  by  the  year,  is  also 
considered  as  cdlied ;  and  so  is  that  which  is  payable  at  the  end  oi  six 
months,  or  the  like.  Accordingly  MisKir,  in  the  text  cited  (XLI),  mentions 
interest  for  time  generally. 

'*  Interest  upon  interest  :'*  when  a  debtor,  unable  to  pay  the  whole  amount 
of  interest,  promises  to  pay  it  with  interest ;  the  interest,  which  is  so  pro- 
mised, is  wheel*interest. 

CHAimiESWABA. 

More  will  be  said  on  this  subject  in  the  section  on  Recovery  of  Debts : 
but  even  interest  upon  interest  a  man  should  only  take  at  the  legal*  rate  of 
an  eightieth  part  and  so  forth. 

When  the  borrower,  at  the  time  of  receiving  the  loan,  makes  an  agree- 
ment in  this  form,  "  I  will  pay  twenty  shells  a  day,"  and  the  loan  is  made 
on  those  terms ;  in  that  case,  such  interest  is  hair-interest,  as  described  by 
Vbihaspati  (XXXV  4).  Interest  bv  enjoyment  {bh&ffaldbha)  has  been 
already  explained  in  the  gloss  on  edjfica. 

^  Cdificd^  hair-interest,  and  interest  by  enjoyment,  shall  be  paid  entire,  so 
Kng  as  the  principal  remain  unpaid.  If  the  payment  of  interest  havf^been 
discontinued  a  few  days  after  the  loan,  and  the  debtor  be  only  able  to  pay 
the  debt  ten  or  fifteen  years  afterwards,  twice  the  amount  of  the  principal 
only  shall,  in  general,  be  received  by  the  creditor,  in  lieu  of  other  interest 
(^XLIII)  :  but  it  is  not  so  in  the  present  case.  On  the  contrary,  hair-interest 
shall  be  received  on  a  calculation  of  the  daily  Kmowxit  forborne,  Cdyicd,  or 
interest  accruing  from  a  pledged  body,  shall  be  received  on  a  computation 
of  an  eightieth  part  of  the  principal  monthly,  until  the  principal  be  liquidat- 
ed ;  if  the  thing  to  be  used  be  destroyed  by  the  act  of  God,  another  chattel 
must  be  delivered  in  its  stead ;  or,  if  that  cannot  be,  interest  must  be  made 
good  otherwise.  Interest  by  enjoyment  continues  so  long  as  the  thing 
pledged  remains  with  him  who  has  the  use  and  profit  of  it :  if  the  pledge  l^ 
destroyed  by  the  act  of  God,  the  debtor  shall  be  compelled  to  deliver 
another  pledge,  under  the  authority  of  a  text  which  will  be  quoted  in  the 
chapter  on  Pkdges.  The  creditor  should  receive  a  fresh  pledge ;  or,  if  that 
cannot  be,  the  price  of  the  xMS\i^r\xQi  forborne  should  be  paid  when  the  prin- 
cipal is  liquidated.  These  rules  are  grounded  on  a  text  of  VbIhabpati 
(XXXV  6),  and  on  one  of  Yajkyawalcta  (XXXVIII  2). 

What  sort  of  interest  b  suggested  by  the  texts,  "  let  no  lender  receive 
interest  beyond  the  year,"  (XL  and  XLI)  P  It  is  said, '' such  interest  is  a 
species  of  stipulated  interest  (cort^)."  Here  it  should  be  noticed,  that 
the  legal  amount  of  interest,  whether  received  at  the  time  when  the  debt  is 
discharged,  or  earlier,  or  both  (partly  at  one  time^  and  partly  at  another), 
only  equals  the  principal  sum.  If  stipulated  interest,  cdyiea,  hair-interest, 
or  interest  by  enjoyment,  when  added  to  the  principal,  more  than  double  it, 
they  are  not  l^al  in  a  moral  view.  By  receiving  such  interest,  Brdkmanae 
and  others,  and  even  Vaisyas,  commit  a  sin ;  but  if  a  creditor  insist  on 
obtaining  it,  the  king  shall  enforce  payment :  Vbihaspati  declares  as  much 
(XXXV  7) .     The  use  and  profit  of  a  pledge,  or  the  use  of  a  chattel  in  that 
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form  of  interest  which  is  named  edyicd^  after  twice  the  amount  of  the  prin- 
cipal has  been  obtained  from  the  usufruct ;  interest  upon  interest ;  and,  the 
exaction  of  principal  and  interest,  that  is,  of  the  principal  with  the  whole 
interest,  after  a  small  part  or  the  whole  of  the  interest  has  been  received, 
either  as  stipulated  or  monthly  interest,  is  usury  reprehensible  in  a  man 
who  subsists  by  money-lending.  The  meaning  of  the  text  is,  that  such 
usury  produces  the  consequence  of  sin  ;  not  that  the  king  shall  not  enforce 
payment  of  it. 

"  Stipulated  interest  beyond  the  legal  rate,  &c."  (XLII)  ;  this  text  of 
Meku  is  othertoise  expounded  by  Chakdeswaba  :  "  interest  exceeding  the 
rate  stipulated  by  the  debtor^  and  different^om  the  rates  prescribed  ^  the 
laWf  is  invalid :  for  Sages  have  declared  the  legal  way  of  money-lending." 
The  legal  way  of  money-lending  is  founded  on  this :  interest  allowed  by  the 
law,  or  stipulated  by  the  debtor,  is  valid,  not  any  other  interest.  But  if 
the  lender,  through  covetousness,  require  greater  interest,  and  the  borrower, 
apprehensive  of  not  finding  any  other  lender,  be  wUling  to  pay  higher  in' 
teresty  in  that  case  the  rule  is  this  ;  "  the  lender  is  entitled  at  most  to  five 
in  the  hundred"  (XLII).  *^  From  a  Brdhmana^^  should  be  supplied;  for 
the  rule  would  be  superfluous  if  it  were  referred  to  a  Sudra.  The  author 
of  the  Mitdcshard  seems  to  have  entertained  the  same  opinion ;  for  he  has 
not  particularly  remarked  on  the  teset.  On  this  interpretation  also,  the 
payment  of  hair-interest  and  cdyied,  so  kng  as  the  principal  remain  unpaid, 
is  conformable  to  the  text  of  Narkda  (XLV).  Chakdeswaba's  opinion 
may  be  thus  briefly  stated.  » 

III.    According  to  VIchbspati  Misba: 

On  his  explanation,  edyied  and  the  rest  also  vaiy  from  the  legal  rate  of 
an  eightieth  part  by  the  month  ;  for  he  cites  the  texts  of  VbIhabpati  in 
reply  to  the  question.  What  other  kinds  of  interest  are  there  ?  and  bow 
many  sorts  qf  interest  ?  If  interest  at  the  eightieth  part  i^the  principal,  as 
already  mentioned  by  Misba,  were  distribute  by  VbIhabpati  into  month- 
ly and  annual  interest,  and  so  forth,  the  citation  introduced  by  the  question, 
"  what  other  kinds  of  interest  are  there  F"  would  be  irrelevant. 

When  this  question  is  put,  "  What  other  kinds  of  interest  are  there  P" 
the  answer  is,  hair-interest,  and  interest  by  enjoyment.  ^How  many 
sorts  F"  the  answer  is,  legal  interest,  as  cdiicd  and  the  rest ;  and  interest 
not  prescribed  by  the  law,  as  edritd  and  the  rest.  But  the  exposition  would 
be  imperfect,  since  the  receipt  even  of  legal  interest,  as  cdiicd  and  the  rest, 
beyond  the  year,  is  forbidden ;  and  the  omission  of  highest  limited  interest 
would  be  derogatory  to  the  Sage. 

Subdividing  into  four  sorts  interest  at  the  rate  of  an  eightieth,  and  so 
forth,  as  in  the  exposition  of  Chakdeswaba  ;  and  adding  them  to  other 
kinds  of  interest,  namely  hair-interest,  and  interest  by  enjoyment ;  there 
result  the  hinds  of  interest  specified  by  Ybihaspati.  Thus  hair-interest, 
and  interest  by  enjoyment,  are  stated  in  answer  to  the  question,  what  other 
kinds  of  interest  are  there  P  And  edyied,  and  other  subdivisions  qf  the  ge* 
neral  rate,  are  stated  in  answer  to  the  question,  bow  many  sorts  there  are  ? 
This  i^ain  is  erroneous ;  for,  had  such  been  the  meaning,  the  question,  how 
many  sorts  P  should  have  been  first  put.     To  expatiate  would  be  vain. 

On  this  interpretation,  the  cdyicd  of  Ytasa,  arising  from  the  profit  of  a 
slave's  labour  or  the  like,  falls  under  the  description  of  interest  by  enjoy- 
ment ;  but  the  cdyicd  of  Nabeda  must  be  considered  as  one  of  the  subdivi- 
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gieiiB  qfthegisner&i  rate.  Fof  Mibba  sajs,  the  edjficd  of  Ytasa  falls  under 
the  description  of  interest  bj  enjoyment ;  but  the  edyiei  of  Nabkda  is  dis- 
tinct from  these :  and  the  cijfica  of  Vyasa  is  not  mentioned  in  the  following 
exposition  :  ''  eofficd^  is  interest  by  the  year ;  edited,  by  the  month  ;  ehacra- 
widdhi^  interest  upon  interest ;  cdriid,  interest  specially  promised  in  a  time 
of  extreme  distress  ;  ^ne^hdvrtddhiy  interest  payable  daily  ;  hhbgaldbha,  the 
use  and  profit  of  a  slave's  labour  and  the  like. 

The  use  of  distinguishing  the  edyied  of  Vtasa  from  interest  by  enjoy- 
ment, will  be  herea^r  explained.  But  the  cdped  of  NAbxda  is  interest 
payable  by  the  year,  considering  the  word  'eatl'wat,  repeatedly,  as  signifying 
annuallv.  This  is  paid  without  diminishing  the  principal;  even  though 
reoeivea  for  a  thousand  years,  it  does  not  reduce  the  principal.  If  the  in- 
terest happen  to  be  forborne  afber  the  Jvrut  few  days,  the  whole  arrears %f 
interest  must  be  paid  when  the  debt  is  discharged ;  for,  according  to  Mis- 
ba's  opinion,  this  kind  of  interest  is  intended  by  the  word  edyicd  in  the  text 
oi  Vbihaspati  (XXXY  6)  :  and  this  has  been  stated  by  Misba,  on  the 
authority  of  Hblatudha. 

But  if  the  expression  of  Misba,  "  to  be  paid  by  the  day,*'  be  authentick, 
the  meaning  must  be,  that  the  sum  calculated  on  daily  interest  shall  be  paid 
yearly.  Else  it  is  inconsistent  with  his  exposition,  "  o^icd  is  interest  by  the 
year."  The  special  rule  adopted  by  him,  that  edt^ied  and  the  rest  must  be 
received  at  the  rate  of  an  eightieth  part,  is  not  suggested  by  the  law  ;  but 
hair-interest,  which  is  receivable  daily,  is  founded  on  a  text  of  Ybihaspati 
(XXXV  4). 

'*  'Adhibhdga,  or  a  loan  on  the  use  of  a  pledge"  (XXXYII  8)  ;  where  an 
agreement  is  made,  that  the  whole  use  of  the  thing  shall  be  the  only  inter- 
est, it  constitutes  a  loan  on  the  use  of  a  pledge. 

Misba. 

It  is,  consequently,  intimated,  that  the  word  "  pledge,"  in  the  first  part 
of  ike  text,  is  indeterminate ;  for  by  such  an  exposition  edyicd  is  of  two 
sorts,  one  of  which  corresponds  with  ^hibh6ga.  It  follows,  that  the 
various  sorts  of  interest  are  seven.  Of  these  the  edyicd  of  VtAsa,  cdliedy 
stipulated  interest,  and  interest  upon  interest,  should  not  be  received  be- 
yond the  year.  For  the  f^ake  of  this  distinction,  Ytasa  has  stated  edified 
separately  from  ^hibhdga,  to  which  it  is  otherwise  similar,  Cdyied  is  the 
use  and  profit  of  the  bodies  of  quadrupeds,  as  oxen,  horses,  and  the  like. 
Or  the  repetition  of  the  word  "  pledge,'*  in  the  text  of  Catyayaka,  has  a 
determinate  use  ;  consequently,  it  should  be  understood,  as  in  the  gloss  of 
OHAKDieswABA,  that  itdhihhbga  takes  place  when  there  is  an  i^eement  in 
legard  to  the  pledge  ;  otherwise  the  usufruct  is  edyicd, 

8uch  interest  may  be  taken  even  beyond  the  year,  on  a  fresh  agreement. 
The  authority  for  this  is  the  text  of  G6TAiiA  (XL)  :  and  the  sense  of  the 
text  is  this  ;  of  the  sorts  of  interest  enumerated,  interest  upon  interest,  and 
the  rest,  no  lender  should  take  the  fourth  sort  beyond  tjie  year ;  nor  any 
interest  which  is  not  again  declared  or  promised,  beyond  the  year ;  that  is, 
neither  of  the  other  three  without  a  fresh  agreement.  The  rule  respecting 
the  edyicd  of  NAbbda  has  been  already  delivered.  It  is  the  same  in 
respect  of  the  other  two ;  at  the  time  of  discharging  the  debt,  they  should  be 
received  in  their  own  kind,  or  by  their  value. 

A  debt  secured  merely  by  a  written  contract  f  XXXYIII 2)  shall  be  dis- 
ohaiged  bj  three  persons,  the  debtor,  his  son,  and  his  son's  son ;  but  in 
the  case  of  a  loan  on  the  use  of  a  pledge,  the  debt  must  be  discharged  even 
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by  a  great-graiid8on.('^)  Yet  if  the  agreement  were  in  thia  form,  **  I  will  re- 
linquish the  pledge  when  twice  the  amount  of  the  principal  has  been  realiz« 
ed/'  in  that  case  the  creditor  mngt  relinquish  the  pledge  whenever  he  has 
realized  double  the  amount  of  the  prineipal. 

XLVL 
Yajnyawaloya  : — But  when  a  pledge  has  been  given,  which  the  credit 
tor  promised  to  return  on  the  debt  being  doubled^  then  surely,  the  in- 
terest having  equalled  the  prineipal,  the  pledge  most  be  released  on 
the  double  sum  being  paid,  or  having  been  received  firom  the  use 
•bf  the  pledge. 

XLVII. 
Vishnu: — Even  if  the  highest  interest,  or  that  equeU  to  the  principal 
sum,  have  accrued,  the  creditor  shall  not  he  forced  to  restore  a 
pledge  fixed  in  his  hands  unless  there  have  been  a  special  agree-> 
ment. 

This  distinction  is  aUo  notioed  by  CHAKniawAicA,  and  should  be  ad< 
mitted  by  others.  But  that  is  not  the  import  of  the  text,  ''  a  pledge 
shall  be  enjoyed  until  actual  payment  of  the  debt"  (XXXVIII  2).  The 
text  of  VbIhabpati  (XXXV  7)  has  been  explained.  His  former  t^xt  on 
interest  by  enjoyment  (XXXV  5)  furnishes  an  instance  only  of  such  inter- 
est ;  for  it  coinci'les  with  the  text  of  Cattatana  (XXXVII  3).  It  is  thus 
expounded  by  Misba  :  "  Rent"  signifies  hire,  use,  or  occupation  of  a 
pledged  house  :  "  Produce"  Csadas)  signifies  grain  or  other  fruit  of  a  pledg- 
ed field,  agreeably  to  the  sense  of  the  verb  sad^  cut  down  or  reap. 

Here  boats  and  the  like  are  also  suggested  by  the  word  ''  house,"  taken 
as  a  genera)  instance  ;  and  ''  rent,"  or  use,  also  suggests  transport  of  mer« 
ohandize,  and  the  like. 

In  a  gloss  on  the  text  of  Mjintt  (XLIII),  Misba  thus  expounds  it: 
"  If  gems,  unone^y  or  the  like,  be  received  at  onoe,  double  the  amount  of 
the  principal  only  should  be  taken ;  but  if  they  be  not  received  at  onee, 
mere  m«y  be  taken."  Consequently  here,  as  before,  if  interest  have  any- 
how remained  unpaid  after  the  first  few  days,  the  prineipal  is  only  doubled, 
however  long  the  period  qf  forbearance  may  be,  and  no  more  ehoM  he 
received. 

The  text,  allowing  i^pana  each  month  for  apurdna  (X^XIV),  and  that 
which  confirms  interest  settled  by  men  well  acquainted  with  sea^vQyages 
(XXXIII),  conoern  stipulated  interest  only.  But  these  rules  subsist  where 
the  price  is  great  at  the  time  when  the  debt  is  contracted  ;  or  where  the 
value  of  a  thing  bought  with  money  borrowed  for  the  purpose^  ^f  trade, 
and  sold  i^  another  country,  is  improved.  The  text  Qf  HA^iTa  (X]jIV  2) 
declares  legal  interest  on  particular  articles.  It  is  prop^  to  confud^r  the 
text  of  Tajktawalcya  (XXXII)  as  solely  relating  to  such  interest.  This 
and  other  inferences  may  be  drawn  from  reasoning. 

<>f)  Ilieleg^fmi^iiVi^tyof  t|ie son  to dMuvm bis fathei'a  debris  diseoMMlat  Nmo 
IWigth  in  Book  J.  (i^npter  V    **  On  tho  jiaymwt  of  debts."— EnrroB. 
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In  iihia  exposition  BHATAB&yA  concurs  ;  but  Hblatudha  reads  the  text 
of  NIesba  (XXXYI  2),  panavdhjtd  instead  of  panArdhddyd,  and  explains 
the  text,  **  interest  to  be  borne  (v&aniya)  or  received  by  the  creditor,  re- 
peatedly, even  for  a  thousand  years,  if  the  (pana)  principal  sum  remain 
dme,  without  any  diminution  of  (cdyd)  the  principal,  is  called  edyied.**  On 
this  general  consideration  it  is  said  by  Mibba,  tnat  odyi4fd  must  be  paid  so 
kar  aa  the  priacipal  remain  unliquidated.  But  CHAirniswABA  njects  this 
reading)  because  it  has  been  annoticed  by  most  authors. 

«<  Let  no  lender  receive  interest  beyond  the  year"  (XL)  and  (XLI)  :  if 
a  creditor  is  desirous  of  receiving  interest  in  such  a  manner  that  interest 
may  not  cease  on  sis  equalling  the  debt,  he  should  receive  his  interest 
before  the  close  of  the  year,  not  after  the  year  has  expired.  The  meanings 
therefore,  on  this  interpretation  is,  that  he  should  receive  the  interest  then 
only  when  the  debt  is  discharged,  or  the  highest  limited  interest  due  for  the 
time  the  loan  hat  remained  unpaid.  But  if  the  creditor,  through  want  of 
eonfidenee  in  his  debtor,  or  from  his  0¥m  inability  to  provide  for  his  wants 
otherwise^  wishes  to  receive  interest  within  the  year,  in  that  case  he  may 
receive  it  before  the  close  of  the  year ;  that  is,  he  may  receive  the  interest 
for  twelve  months,  month  by  month.  But  after  a  year,  the  debt  is  only 
doubled  by  remaining  undischarged  durii^  fifty  months  ;  before  the  expira- 
tion of  that  period,  mterest  is  payable  on  the  terms  of  the  loan.  Conse- 
qoantly,  edjfiod^  if  it  can  be  recovered,  may  be  taken  beyond  the  year, 
when  there  is  a  promise  in  this  form,  "  I  will  pay  it  regularly  until  the 
debt  be  discharged ;"  and  go  may  edliod^  if  there  be  a  promise  of  paying  it 
month  by  month.  But  if  the  creditor  cannot  obtain  regular  payment,  the 
principal  is  doubled  in  due  time. 

Odriid  is  described  by  CiTTAYAirA  (XXXYII  1),  and  noticed  by  Meku 
(XXXIII).  By  the  rule,  ^  nor  any  interest  which  is  unapproved"*  (XLI), 
U  ii  directed  to  take  even  oMed,  and  the  rest,  only  at  the  rate  of  on  eigh- 
tieth part^  and  so  forth,  ^ut  if  there  be  ah  agreement  in  this  form,  **  I 
will  pay  it  daily,"  it  is  hair-intereet.  Other  interest  must  be  regulated  in 
the  mode  above  mentioned. 

IV.     According  to  'S^lapani  in  the  DipacalicL 

On  the  text  of  Yajktawalcta  (XXXVIII  1)  it  is  remarked  in  his 
work,  *'  this  verse  is  not  found  in  some  copies."  Interest  is  of  six  sorts 
under  Mm  text  of  VbIhjlSPati  (XXXV  2).  There  edjfiod  is  interest  which 
arises  from  the  labour  or  use  of  an  animal  to  carry  burdens,  or  of  a  female 
quadruped  to  be  milked ;  edUed  is  interest  which  is  payable  by  the  month  ; 
interest  upon  interest  is  ehaeravriddki  ;  interest  epedaUff  and  freely  pro- 
mised by  the  debtor  himself  is  cdnild  ;  that  which  is  received  daily  is 
^me*hdmiddhi ;  and  the  profit  arising  from  the  use  of  a  pledge  is  hhoya, 
Among  these,  ^eie'hdoriddhi^  edyicd,  and  interest  by  enjoyment,  may  be 
^received  imtil  the  principal  be  discharged  (XXXV  6). 

This  notion  is  intimated :  according  to  TjUbtawaloya,  interest  by  en- 
joyment is  oomprehended  under  oorpmd  interest  {ciufioi)  ;  and  the  edyiod 
of  Nabsba,  as  expounded  by  OHAjmiawutA,  fislls  under  the  description  of 
siip«ilated  interest  {edritd) :  as  expounded  by  Mia&A,  it  falls  under  the  desorip- 
tioii  of  interest  payaUe  at  a  time  certain  (edlied)  ;  for  the  word  "  month" 
is  a  mere  instance  of  a  general  sense.  ^Sic'hdmiddhi  is  only  a  distinct  form 
of  stipulated  interest ;  but  so  long  as  the  principal  remain  unliquidated, 
this  interest  must  be  paid  to  ium  the  terms  of  the  agreement.    But  if 
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ihete  he  no  promise  of  paying  it  daily  so  long  as  tlie  prinoipal  remain  un- 
discharged, it  is  not  hair-interest.  If  an  agreement  that  interest  at  the 
rate  of  four  panas^  or  the  like,  shall  be  paid  every  fifth  day  so  long  as  the 
principal  remain  undischarged,  that  also  should,  it  seems,  be  paid  until  the 
principal  be  liquidated  ;  but  such  a  contract  ought  not  to  be  made,  because 
it  is  not  authorized  by  the  law. 

The  text  of  Menu  (XLI)  must  be  explained  as  in  the  gloss  of  HblItv- 
DHA  ;  but  other  texts  must  be  understood  in  the  mode  already  stated.  In 
the  text  of  YAjntawalcta  (XXXII),  greater  interest  is  allowed  on 
account  of  the  risk  of  losing  the  principal :  it  is  therefore  legal  in  this 
author's  opinion.  With  this  exception,  the  text  of  Vbihaspati  (XXXV  7) 
is  applicable  to  all  oases.  The  sage  declares  an  alternative  in  regard  to  the 
prescribed  rates  of  two  and  three  in  the  hundred,  and  the  like,  *'  or  what- 
ever interest  has  been  stipulated  by  them'*  (XXXII.)  This  consequently 
intends  stipulated  interest  and  the  like  ;  and  the  text,  beginning  with  the 
words  "  interest,  upon  interest"  (XXXYIII  1),  only  recapitiUatea  those 
sorts  of  interest. 

V.     According  to  Cullucabhatta  : 

"  Let  no  lender  receive  interest  beyond  the  year"  (XLI)  :  if  a  creditor, 
having  contracted  for  interest  payable  at  stated  times  (edited),  or  the  like, 
but  finding  it  troublesome  to  receive  interest  monthly,  tell  the  debtor, 
"  thou  shalt  pay  the  interest  of  several  months  at  once  ;"  still  he  should 
receive  it  within  the  year.  For  example  :  interest  for  six  months,  for  ten 
months,  or  for  one  year,  may  be  paid  at  once ;  not  interest  for  thirteen, 
fourteen,  or  fifteen  months*  The  meaning  is  this  :  if  he  do  not  receive  in- 
terest before  the  close  of  the  year,  in  that  case,  since  its  periodical  payments 
are  interrupted,  and  it  can  now  only  be  received  when  the  debt  is  dis- 
charged, interest  can  on  no  account  be  more  than  sufficient  to  double  the 
debt,  as  is  declared  by  Mbku  (XLIU).  It  is  implied,  that  interest  receivable 
day  by  day,  month  by  month,  or  the  like,  may  bo  taken  to  a  greater  amount 
than  is  sufficient  to  double  the  debt,  provided  the  principal  remained  un- 
paid.   Such  is  the  gloss  of  Cullucabhatta. 

Here  interest  receivable  day  by  day  is  the  edyied  of  N  abed  a  ;  for  the 
word  ^SQi^waiy  "repeatedly,"  in  that  text  (XXXVI),  bears  the  sense  of 
"  daily."  The  same  interest  is  described  by  VrIhaspiti,  under  the  name 
of  hair-interest  (XXXY4).  Not  considering  the  edyiod  of  Vtaba  and 
profit  by  enjoyment  of  a  pledge  (hhbgaldbha)  as  interest,  it  is  stated  that 
the  various  sorts  of  interest  are  four.  But  if  these  be  acknowledged  to  be 
sorts  of  interest,  there  are  five  or  six  kinds. 

In  the  text  of  Menu  (XLI)  the  reading  is  adriahtam^  unseen :  let  no 
lender  receive  any  interest  unseen  in  codes  of  law,  or  unknown  to  the  law. 
This  prohibition  is  intended  to  show  the  immorality  of  receiving  euch 
interest,  not  to  ordain  that  a  lender  shall  not  obtain  it,  if  he  wish  to  re- 
ceive such  interest.  Consequently,  stipulated  interest,  and  the  like,  which 
have  been  previously  settled,  only  produce  a  taint  of  sin  in  the  lender  who 
receives  them,  not  an  incapacity  to  recover  them.  What  are  those  usurious 
forms  of  interest  ?  In  answer  to  this  question,  the  Sage  adds,  '*  interest 
upon  interest,  Ac."  Vbihaspati  propounds  their  nature  in  a  text  above 
cited  (XXXYZ). 

Interest  upon  interest  is,  in  its  own  nature,  reprehensible ;  interest  for  a 
time  certain,  when  more  interest  is  received  than  is  sufficient  to  double  the 
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princip»l ;  eorporal  bteresfc  (odyioi),  when  the  animal  is  too  much  worked 
or  milked ;  stipulated  interest,  even  though  it  have  been  settled  by  the 
debtor  in  a  time  of  extreme  distress,  and  by  the  creditor  through  kindness. 
These  four  illegal  sorts  of  interest  should  not  be  received :  yBiHA.8Pi.Ti  ex- 
pressly forbids  it  (XXXV  7).  Cull^cabhatta. 
Here  the  edyied  of  Nabsdi.  must  also  be  comprehended  under  the  term 
ecttfiei.  Hence  the  receipt  of  that  also  is  shown  immoral.  How  is  it  im- 
moral, if  the  debt  be  dis<diarged  within  the  fourth  or  fifth  month  ;  for,  in 
that  case,  more  interest  than  is  sufficient  to  double  the  principal  is  not  re- 
ceived P  TkU  Otfj'ectian  is  not  well  founded  ;  for  those  kinds  of  interest  are 
reprehensible,  from  their  intrinsic  evil.  On  this  opinion  also,  a  creditor, 
who  advanced  a  loan,  should  only  receive  twice  the  amount  of  the  princi- 
pal, after  the  time  when  the  principal  is  duly  doubled,  and  not  at  any  time 
before  that  period.  But  if  the  debt  be  discharged  before  the  time  when  it 
would  regularly  be  doubled,  in  that  case  the  principal,  with  legal  interest  only, 
should  be  then  received.  Thus  Brdhmanae  and  the  rest  violate  no  duty. 
Within  that  period,  whatever  interest  is  received  at  any  stated  times,  is 
edlicd ;  for  the  word  ^  month "  is  merely  an  instance  etated  generally  in 
the  texts  of  Nabsda  and  others  (XXXVl  2).  Accordingly  Mbku  men- 
tions periodical  interest  generally  (XLI). 

The  text  euheequentlg  cited  (XLII)  is  applicable  to  the  case  of  interest 
due  without  a  special  agreement.  That  will  be  explained  under  its  proper 
head.  The  text,  "  whatever  interest  shall  be  settled  by  men  well  ac- 
quainted with  sea  voyages,  Ac.*'  (XXX I II),  is  expounded  as  above  stated. 

How  can  it  be  said  that  stipulated  interest  {pdritd)  is  unaufchorized  by 
the  law,  since  cdrita  is  described  in  the  code  of  CATTArANA,  '*  interest 
which  has  been  specially  and  freely  promised  by  the  debtor  in  a  time  of 
extreme  distress"  (XXXVII)  ?  Nor  should  it  be  argued,  that  it  is  un- 
authorized by  the  law,  not  being  suggested  in  the  V6da,  The  text  of  CA- 
ttItaka  may  also  be  considered  as  a  portion  of  the  V6da  ;  else  the  highest 
limited  interest,  such  as  interest  doubling  the  debt  and  the  like,  would  also 
be  unauthorized  by  the  law.  To  this  it  is  answered,  the  law  expresses 
generally,  that  a  Vaieva  and  others  may  subsist  by  money  lending  :  in  an- 
swer to  the  question,  how  much  profit  ought  to  be  taken  bg  a  money  lend- 
er  T  the  texts  of  Mbvu  and  the  rest  are  adduced,  or  the  scriptural  law  to 
be  established  through  them  :  a  lender  may  receive,  on  a  loan,  the  eightieth 
part  qf  the  principal  and  eo  forth,  in  the  order  of  classes,  as  prescribed ;  or 
he  may  take,  as  the  highest  interest,  if  the  debt  have  been  long  outstanding, 
a  sum  equal  to  the  principal,  for  the  interest  accumulated  at  such  rates :  this, 
and  other  legal  interest,  a  lender  may  receive.  Interest  so  authorized  is 
alone  received  in  practice  as  legal  interest.  It  is  the  rule  for  delivery  by 
ike  creditor  ;  for  it  is  taught  by  the  law,  which  suggests  a  mode  of  sub- 
sistence by  the  delivery  of  loans.  But  if  a  borrower  stipulate  greater  in- 
terest through  the  urgency  of  his  wants,  then,  in  answer  to  the  question, 
what  should  be  done  at  the  time  of  payment  ?  a  rule  may  be  deduced  from 
the  text  of  CATTlTAifA  (XXXVII  1),  the  debtor  must  pay  the  interest 
which  he  has  promised.  Such  interest,  although  it  be  so  authorized,  is  not 
prescribed  to  the  lender  by  codes  of  law  :  hence  the  delivery  of  interest, 
which  has  been  promised  hy  the  debtor,  is  a  rule  for  receipt,*  a  eubordinate 
title  of  judicial  procedure  under  the  head  of  Loans  delivered.  But,  in  fact, 
intei^st  allowed  by  the  law  is  legal  interest ;  and  interest  settled  by' the  will  of 

*  See  the  gloee  on  the  text  of  NX.REDA  (1). 
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men  is  not  received  in  practice  as  legal  interest ;  for  the  meaning  of"  legal*'  is, 
"  allowed  by  the  law."  Hence,  where  a  creditor,  from  the  circttmstances  of 
the  times  or  the  like,  accepts  of  less  than  legal  interest,  since  less  interest 
must  in  that  case  be  admitted,  there  is  no  objection  to  the  law  of  stipulated 
interest,  as  it  concerns  the  lender  m  well  as  ih&  horrower.  Such  is  CvLL^- 
oabhatta'b  opinion. 

YL     According  to  other  Comrnentators : 

But  others  consider  the  text  of  YIjkyAwaloya  (XXXII)  as  intended  to 
authorize  the  receipt  of  ten  or  twenty  in  the  hundred  from  those  who  travel 
through  forests  or  traverse  the  ocean,  although  speeifick  interest  have  not 
been  stipulated ;  but,  if  9pec\/ieh  interest  have  been  stipulated,  it  w  stated  a$ 
another  case ;  '*  or  whatever  interest  has  been  stipulated  by  them  :"  and  in 
this  are  included  the  rates  of  nine  and  eleven  in  the  hundred,  and  the  like. 
The  text  of  Mxiru  (XXXIII)  has  the  same  import ;  but  the  expression, 
**  all  borrotoers,**  suggests  not  ordy  those  who  travel  through  forests,  or 
traverse  the  ocean,  but  any  others  of  the  four  classes.  However,  the  ao- 
ceptance  of  interest  above  the  prescribed  rates,  from  such  as  travel  through 
vast  forests  and  the  rest,  is  immoral ;  for  there  are  uo  grounds  of  restriction 
to  the  text  of  VbIhaspati  (XXXV  7). 

Here  it  should  be  observed,  that  large  gains  are  the  grounds  on  which 
greater  interest  is  paid  by  those  who  traverse  the  ocean  ;  as  intimated  by 
the  text  of  Mbku,  *'  whatever  intere*H;  shall  be  settled  by  men  well  ac- 
quainted with  times  and  with  places."  The  grounds  are  the  same  in  other 
circumstances  of  the  same  case,  intended  by  the  text  of  YAJirrAWALCYA 
(XXXII)  ;  not  the  risk  of  losing  the  principal.  Thus  the  rate  of  interest 
is  the  same,  even  though  the  debt  be  secured  by  a  pledge. 

Does  not  the  text  of  Mkku  (XXXIII)  consequently  become  unmeaning, 
since  ClTrArAKA  authorizes  the  payment  of  stipulated  interest  by  debitors 
of  all  descriptions  (XXXVII  2)  ?  No  ;  for  CatxAiaka  declares,  that  in- 
terest, which  has  been  promised,  through  compulsion,  by  others  than  seafar- 
ing traders  and  the  rest,  shall  not  be  paid ;  "  and  in  no  other  case  what- 
ever must  stipulated  interest  be  paid"  (XXXVII  2).  But  a  special  rule 
is  delivered  (XXXIII),  to  legalize  interest  promised,  through  compulsion, 
by  seafaring  traders  and  the  rest.  This  text,  however,  is  considered  by 
GHAJfrniBSWABA  as  intending  traders  in  general ;  and  both  texts  are  referred 
by  him  to  the  head  of  stipulated  interest  (caritd).  But  interest  promised 
by  others  than  traders,  in  a  time  of  distress,  is  called  cdritd,  ana  must  be 
paid  by  the  debtor ;  but  promised  through  compulsion,  without  any  neoesaUy 
arising  from  a  season  of  distress,  it  need  not  be  paid  (XXXVII  2).  This 
is  a  general  instance  :  sometimes,  from  the  circumstances  of  the  times,  even 
less  than  legal  interest,  accepted  by  the  lender,  is  consistent  with  usage, 
and  falls  under  the  description  of  stipulated  interest.  By  accepting  it,  tho 
lender  commits  no  sin  ;  but  by  parity  of  reasoning,  a  sin  is  committed  by 
the  debtor.* 

If  atipolated  interest  above  the  rate  of  an  eightieth  part  may  bo  paid  by 
the  free  consent  of  the  debtor,  what  is  the  purport  of  the  text  of  Mbfit 
(XLI)  ?  Some  explain  it, "  lei  no  lender  receive  interest  on  money  which 
has  not  been  lent  more  than  a  year."     Consequently  this  belongs  to  the 

*  Since  the  lender  sins  by  exacting  more  than  legal  interoBt,  the  Commentator  thinki  a 
borrower  Bins  by  taking  advantage  of  the  tunes  to  pay  less  than  legal  interest. 
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case  <^  interest  without  a  special  agreement ;  so  ViSHinj  ordains,  "  after 
the  lapse  of  one  year,  debtors  must  pay  interest,  as  allowed,  even  though 
ttot  agreed  on  ai  the  time  of  the  loaa.^^*  For  example :  the  debtor,  having 
occasicMi  to  incur  expense  for  the  nuptials  of  his  sou  or  the  like,  thus  ad- 
dressed the  lender,  "  advance  me  this  loan  without  interest ;  after  complet- 
ing the  rites  intended,  I  will  repay  it,  making  up  the  sum  by  the  sale  of 
effects,  or  by  alms  any  where  obtained  :'*  the  borrower  thus  contracted 
the  debt :  if  it  be  demanded,  but  not  paid,  while  he  remains  in  the  country,  it 
bears  no  interest  for  one  year ;  but  after  that  period  it  bears  interest.  Such 
is  the  purport  qf  the  text.  Then  what  interest  should  debtors  pay  f  The 
Sage  propounds  it, "  interest  as  allowed  ;"  as  declared  by  the  law  concerning 
creditors,  at  the  rate  of  an  eightieth  pajrt  and  so  forth,  in  the  order  of  the 
several  classes,  Brdhtnanas  and  the  rest.  This  interpretation  of  the  text 
of  YiSHHTJ  is  approved  by  Chandeswasa.  The  distinction  respecting 
such,  asfraudulently  go  to  another  country,  will  be  mentioned  (Section  III). 

By  the  negative  in  the  expression,  "let  no  lender  receive,  &c,*'  is  it  sig- 
niiied  that  he  cannot  receive  it ;  or  joined  to  the  imperative,  does  it  signify, 
that  duty  is  not  fulfilled,  and  eomequently  that  the  receipt  b  immoral  P 
SiBce  no  other  law  intimates  the  rooeipt  qf  eueh  interett  within  the  year, 
there  is  no  contradiction :  and  as  there  is  no  law  to  remove  the  doubt,  how 
soon  a  loan,  which  has  been  advanced  without  interest,  shall  bear  interest, 
it  is  signified  that  interest  shall  not  be  received  within  the  year.  Thus,  if 
a  creditor,  who  had  delivered  a  loan  without  interest,  ask  interest  from  the 
date  of  the  loan  when  payment  is  tendered  after  the  lapse  of  the  year,  then 
payment  of  interest  for  the  period  exoeeding  one  year  shall  be  enforced  by 
the  king :  and  in  this  case,  the  year  consists  of  three  hundred  and  sixty 
days,  counted  by  Mavana  time ;  as  deduced  from  the  texts  already  quoted 
from  the  Malamdsatatwa  (Section  I,  gloss  on  text  XXV). 

,"  He  may  take  interest,  which  is  unapproved"  (XLI^  ;  which  is  not  pre- 
scribed to  lenders  by  the  law,  such  as  interest  upon  interest,  and  the  rest ; 
but  not  any  other  interest  except  interest  upon  interest,  and  the  rest  : 
this  is  an  explanatory  precept.  However,  the  receipt  of  interest  upon  in- 
terest,  and  the  rest,  is  immoral,  as  declared  by  the  text  of  VbIhajipatj 
(XXXV  7). 

Is  it  not  impossible  there  should  be  interest  different  both  from  interest 
upon  interest,  and  the  rest,  and  from  interest  at  the  rate  of  an  eightieth 
part,  and  so  forth  :  how  can  an  explanatory  precept  have  been  delivered 
forbidding  other  sorts  P  If  a  man  nave  contracted  a  debt  at  the  time  of 
harvest  for  the  support  of  his  family,  and  have  hoarded  a  large  quantity  of 
grain  ;  and  the  price  happening  to  be  greatly  enhanced,  should  the  creditor 
at  the  time  of  repayment  say,  "  the  price  of  grain  which  was  purchased  by 
thee  with  my  money  was  doubled  in  five  months,  pay  me  therefore  double 
the  principal  besides  interest  thereon  :"  this  explanatory  precept  is  intended 
to  prevent  such  a  transaction.  It  is  aeoordingly  usual  in  some  districts,  for 
lenders,  who  desire  greater  profit,  to  require  from  the  borrower  a  stipula- 
tion for  the  current  price  in  the  month  of  ^Ashhcutha, 

If  such  be  the  meaning,  what  i^  the  scope  of  the  text  of  Mknu  above 
cited  (XLII)  P  It  is  a  rule  for  interest  on  a  debt  contracted  without  an 
agreement  Jbr  interest ;  for  if  a  debt  so  contracted  remain  long  unpaid,  it 
bears  interest.     This  will  be  particularly  discussed  in  another  place  (Section 

*  <^ted  in  its  proper  place  in  Section  IIX.  (v.  52L) 
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III).  The  text  is  an  answer  to  the  question,  whether  interest  shall  in  this 
case  be  taken  at  the  rates  prescribed  by  the  law,  or  in  the  form  of  stipulat- 
ed interest  (cdritd)  and  the  like  :  interest  beyond  the  rates  prescribed  by 
the  law,  which  suggests  the  mode  of  subsistence  by  money-lending,  is  in- 
valid. Though  asked  by  the  lender,  it  shall  not  be  obtained.  A  reason  is 
given :  because  the  wise  have  declared  those  rates,  as  fixed  by  the  law,  the 
proper  way  of  lending :  hence  a  creditor  of  the  servile  class  is  entitled  ai 
moat  to  five  in  the  hundred. 

If  the  rate  fixed  by  the  law  be  the  only  proper  way  of  lending,  is  not  other 
interest,  even  though  promised  by  the  debtor  in  a  time  of  extreme  distress, 
invalid  ?  Therefore  does  the  Sage  add,  *'  different.'*  Here  again  fixed  rates 
must  be  brought  furward  ;  "  different  from  the  rates  fixed  by  mutual  consent 
of  lender  and  borrower."  Interest  different  from  that,  and  exceeding  the 
legal  rates,  is  invalid.  Such  is  the  sense  of  the  text  (XLII).  After  how 
many  days  does  a  debt,  which  remains  unpaid,  bear  interest  p  It  is  answered : 
'*  let  no  lender  receive  interest  arising  from  a  debt  which  has  not  exceeded 
one  year."  Or  the  negative  may  be  understood  in  the  phrase,  "take  inter- 
est which  is  unapproved  ;"  and  the  sense  i&,  "let  no  lender  receive  interest 
unauthorized  by  the  law.'*  What  is  that  interest?  To  this  question  the 
legislator  replies,  "  interest  upon  interest,  &c."  and  the  negative  here  denotes 
the  immorality  ofeuch  conduct.  Consequently,  should  a  creditor  be  desirous 
of  receiving  interest  unauthorized  by  the  law,  such  as  interest  upon  interest, 
and  the  like,  he  can  receive  it,  but  he  commits  a  moral  offence.  According- 
ly Vrihaspati  declares  it  reprehensiljle  (XXXV  7).  This  interpretation 
is  consistent  with  the  opinion  of  Cull^cabhatta,  and  should  be  admitted. 
Ultimately  there  is  no  difference. 

It  should  not  be  objected,  that  whatever  interpretation  has  been  delivered 
by  ancient  authors,  that  only  should  be  admitted ;  because  an  opinion  not 
matured  cannot  be  well  adopted.  There  is  no  proof  to  support  their  inter- 
pretation. Nor  should  it  be  said,  this  text  is  sufficient  authority.  It  is 
evident,  that  the  text  admits  of  another  interpretation  :  and  it  must  remain 
a  doubt  what  interpretation  should  be  established,  since  their  comments  are 
discordant.  Nor  should  it  be  objected,  what  proof  is  there  to  support  the 
interpretation  proposed  ?  It  is  a  sufficient  argument  that  the  text  may  co- 
incide with  the  rule  of  Vishnu  (LII);  for  it  is  a  maxim  in  logich,  that 
propositions  ought  not  to  be  separated  in  sense,  when  their  coincidence  is 
possible.  Nor  should  it  he  affirmed,  that  Vishnu's  rule  may  be  otherwise 
explained.  It  is  a  maxim,  that  an  obvious  meaning  is  to  be  preferred  to  a 
forced  construction  :  it  would  therefore,  say  these  lawyers,  be  irregular  to 
explain  it  otherwise. 

On  this  eaposition  of  the  law,  cdyicd  is  of  two  sorts  ;  the  cdyicd  of  VxAsA, 
and  the  cdtficd  of  Narieda.  The  firsts  noticed  by  Vtasa,  by  Vbihaspati, 
and  by  Yajnxawaloya  also  according  to  the  JDipacalicd,  is  in  the  nature 
of  a  usufruct ;  but  distinguished  from  interest  by  enjoyment,  in  the  manner 
already  stated  :  the  use  of  a  pledge  is  interest  by  enjoyment  (XXXVII  3)  ; 
the  benefit  arising  from  the  labuur  of  a  slave  or  the  like,  not  pledged,  is 
(jsdyicd)  t^orporal  interest.  When  the  agreement  runs  in  this  form,  "  this 
cow  shall  be  milked  by  you  one  day  in  each  month,  and  that  shall  be  the 
only  interest  on  the  debt,"  such  interest  is  named  cdyicd.  Since  there  is 
no  contract  of  hypothecation,  it  is  not  the  use  of  a  pledge.  The  owner  may 
pledge  the  same  cow  to  another  creditor ;  and  he  may  pay  the  interest 
otherwise :  and  another  chattel  may  be  required  as  a  pledge  for  the  same 
debt,  to  give  confidence  to  the  lender. 
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AMD ;  a  debtor  maj  himself  work  two  or  three  davs^/br  the  benefit  of  hit 
eredSidr,  In  that  case  ahto,  the  benefit  of  his  hhour\%  the  interest  named 
e^lykfd.  Here  the  word  (e^fd)  "body**  is  indeterminate  :  and  the  use  of  a 
beat  or  ^e  like,  for  ike  transport  of  goods  ^  in  lien  of  interest,  is  also  cayicd; 
and  that  most  be  allowed  so  long  as  the  principal  remain  unpaid  (XXXV  6). 

When  the  benefit  arisine^  from  the  labour  of  a  slave  has  been  settled  as 
ewied  interest ;  and  that  slave,  through  indolence  or  inability,  performs  no 
labour,  but  pays  money  equal  to  the  value  of  his  labour,  should  that  money 
be  reoeiTed  as  interest  or  not  ?  and  if  it  be  received,  under  what  description 
of  iBterest  does  it  fall  ?  It  is  answered,  the  money  is  merely  an  equivalent 
for  bk  tebour ;  it  should  be  received  and  considered  as  edyica  interest. 

If  a  moneyed  man  tell  some  merchant, ''  receive  a  hundred  suvemas  from 
me,  and  trade  with  them ;  whatever  be  the  profit,  one  half  the  residue,  after 
paying  me  interest,  must  be  delivered  to  me,  and  thou  shalt  take  the 
other  naif  for  thyself :  but,  if  the  capital  happen  to  be  lost,  the  loss  shall  be 
solely  thine,  and  I  «ihall  recover  the  whole  principal  from  thee.** 
On  these  terms  the  loan  is  advanced  ;  and  the  man  acts  accordingly.  Is 
money  so  advanced  a  loan  or  not  ?  If  it  be  a  loan,  is  the  moiety  of  the 
profit  which  is  receivable  by  the  creditor ,  interest  or  not  ?  It  is  said,  since 
bo^  ^  requisites  of  a  han,  the  continuance  of  the  creditor's  property 
in  tftie  money  lent,  and  the  receipt  qf  a  gain,  have  place  in  that  contract, 
nothing  prevents  its  being  deemed  a  loan  :  however,  the  moiety  of  the  profit 
which  IS  receivable  by  the  creditor,  is  not  interest,  but  profit  arising  from 
commerce. 

Wbat exertion  for  gain  is  in  this  case  made  by  the  lender?  Any  merchant 
tells  a  public  officer, ''  you  must  prevent  the  exaction  of  exorbitant  duties 
payable  at  wharfs  and  the  like ;  in  consideration  of  which,  I  will  give  you  a 
quarter  of  my  profits  :**  as  in  this  case  the  protection  afforded  by  that  officer 
against  the  exaction  of  exorbitant  duties,  is  the  exertion  for  which  he  receives 
a  quarter  of  the  profits,  so,  in  the  first  case,  the  act  of  furnishing  a  loan  as 
a  oi^tal  for  trade,  and  the  stipulation  then  made,  constitute  the  exertion  on 
the  part  of  the  lender.  Or,  in  both  cases,  the  money  paid  is  similar  to 
gratuitous  presents  of  bread,  fruit,  mangoes,  fish,  and  the  like :  it  is  not 
efyied,  arising  from  the  personal  labour  of  the  borrower ;  nor  interest  of  its 
own  nature,  arising  from  increase  of  stock;  for  that  is  not  named  in  the  law 
as  a  specieB  of  interest,  nor  is  it  described  under  any  other  kind  of  interest. 

If  the  merobant  trade  in  tila,  gold,  or  the  like,  and  the  lender  receive  from 
the  meiebant  half  the  tHa,  gold,  or  the  like,  gained  in  commerce ;  in  that 
case,  since  the  merchant  is  independent,  the  lender's  ownership  is  the  only 
motiTe  for  the  delivery  of  the  thing.  The  delivery  and  receipt  are  conse- 
quentij  eivil  acts  ;  and  the  receipt  is  no  acceptance  of  things  bestowed  for 
religious  purposes.  There  is  no  consequent  sin  in  receiving  those  things. 
Hibs  some  expound  the  law. 

VIL   The  several  Expositions  considered. 

But  if  the  merchant  fraudulently  withhold  the  moiety  of  the  profit,  he  is 
a  promise-breaker,  and  shall  be  compelled  by  the  king  to  deliver  it.  This 
eieditoar,  however,  exacts  more  than  legal  interest  from  the  debtor's  necessi- 
ties. Bnt  interest,  which  is  exacted  at  the  pleasure  of  the  lender,  whether 
.at  legal  rates,  or  in  the  form  of  stipulated  interest,  and  the  like,  if  it  be  unre- 
eeived  for  some  time,  can  only  be  taken  to  an  amount  sufficient  to  double 
the  principal. 
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Jf  the  money  be  advanced  on  these  terms,  *'  take  from  me  a  hundred 
Muvemaa,  and  trade  with  them  on  our  joint  account,  but  interest  must  be 
paid  me  ;*'  that  commerce  is  carried  on  on  ^iccount  of  both  parties,  and  the 
shares  must  be  so  distributed  as  may  have  been  agreed.  But  if  the  lender 
add,  *' should  the  capital  happen  to  be  lost,  the  loss  shall  not  fall  on  me," 
and  the  merchant  acquiesce  in  tho%e  terms,  the  whole  loss  must  be  borne  by 
him,  through  the  exigence  of  his  affairs,  which  compelled  him  to  aecept  sum 
terme ;  but  if  his  assent  were  extorted  by  force,  the  loss  shall  not  be  borne 
by  him  :  this  method  is  consistent  with  the  reason  of  the  law. 

In  the  case  supposed,  if  the  merchant  who  borrows  the  money  trade  in 
salt,  lac,  or  the  like,  with  or  without  the  knowledge  of  a  Brdhmana  who 
lent  the  money,  the  sin  falls  on  that  Brdhmana  according  to  the  circum- 
stances of  his  knowledge  or  ignorance  of  the  particular  trade  carried  on. 
This  is  a  demonstrated  rule. 

On  the  doubt,  whether  it  be  money  advanced  for  commerce,  or  money 
lent,  it  is  said ;  one  half  is  a  loan  vesting  temporary  property  in  the  user, 
and  the  other  half  is  mone^  advanced  for  commerce.  Hence  there  is,  in 
this  case,  trade  in  partnership,  and  a  combination  of  debt  and  commerce :  to 
receive  interest  on  the  whole  sum,  without  a  previous  agreement,  would  be 
therefore  contrary  to  law.  But  if  the  lender  deliver  the  money  with  this 
stipulation,  "  the  whole  sum  shall  be  a  loan  in  thy  hands,  and  it  shall  pro- 
duce to  me  half  the  commercial  profit,'*  there,  since  the  two  acts  (of  ad- 
vancing a  sum  for  trade  and  delivering  it  as  a  loan)  are  incompatible,  the 
contract  of  loan  shall  prevail ;  for  the  property  of  the  former  owner  is  di- 
vested hy  that  act.  He  shall  not  therefore  receive  half  the  commercial 
profit,  but  interest  on  the  whole  sum  :  of  the  profits  of  trade  so  much  only, 
as  the  merchant  may  voluntarily  give,  can  be  received  by  the  lender.  If 
the  capital  happen  to  be  lost,  whether  the  exonerating  clause  ("  if  a  loss 
happen,  it  shall  not  fall  on  me'*)  be  expressed  in  the  agreement  or  not,  the 
loss  does  not  fall  on  the  creditor,  but  on  the  debtor  alone.  But  if  an 
agreement  were  made  for  the  payment  of  half  the  commercial  profit  by  the 
debtor,  it  must  be  paid  to  fulfil  the  agreement,  as  above  mentioned.  This 
has  been  sufficiently  explained. 

The  edgicd  of  Nabbda  should  be  explained  as  in  the  gloss  of  Chak- 
BESWABA,  from  the  sense  of  the  word  ^sas^waty  repeatedly,  or  agaiii  and 
again  :  or  the  method  approved  by)  Hblatttdha,  the  Mitdcehardy  Misba 
and  others,  may  be  followed  :  thus  edgicd  is  interest  payable  daily  ;  and  the 
word  ^sas*wat  signifies  long,  as  in  the  example  "  'sas^watih  semdh,  many  years,'* 
and  in  other  instances.  According  to  Yrihaspati,  it  is  included  in  the 
description  of  hair-interest,  and  must  be  paid  so  long  as  the  principal  remain 
undischarged.  In  the  text,  it  is  particularly  mentioned,  '*  at  the  rate  of  a 
pana,  &c."  (XXXYI  2)  to  remove  the  doubt  whether  interest  should  be  re- 
ceived daily  at  the  proportional  rate  of  an  eightieth  part  bg  the  month : 
more  or  less  than  that  rate  is  therefore  taken  as  hair-interest ;  and  such  is 
the  current  practice.  This  being  the  case,  the  edgicd  of  Nabbda,  as  ex- 
plained by  Chakdbswaba,  falls  under  the  description  of  (edritd)  stipulated 
interest. 

Were  it  so,  would  it  not  be  unpaid ;  for  the  text  of  Cattataka  expresses, 
''  in  no  other  case  whatever  must  stipulated  interest  be  paid"  (XXXVII  3)? 
payment  being  requisite  when  the  period,  for  which  the  sum  was  lent^  had^ 
elapsed,  the  debtor's  inability  to  make  immediate  payment  occurred  as  a' 
circumstance  of  distress.    Therefore  interest  then  settled,  as  the  considera- 
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Hon  qf  ftrbearanee,  must  be  paid,  though  it  be  (edriid)  stipulated  interests 
But  greater  interest,  promised  before  the  period  had  elapsed,  in  consequence 
of  menaces,  need  not  be  paid. 

But  edUed  is  regulated  by  the  rate  of  an  eightieth  part,  and  so  forth : 
with  or  without  an  agreement,  it  is  interest  receivable  month  by  month,  on 
the  concurrent  opinions  of  many  authors.  According  to  this  interpretation, 
if  a  creditor  be  desirous  of  receiving  his  interest  on  a  loan,  of  which  the 
interest  has  not  ceased  heeaute  it  hoi  not  yet  equalled  the  principal,  he  must 
take  (pdUed)  periodical  interest.  In  that  case  there  is  no  limitation  of  a 
Bubeequent  penod,  beyond  which  interest  may  not  be  received  ;  a  distinction 
assumed  by  Hilatvdha.  Here  it  should  be  noticed,  that  the  word '' month" 
is  merely  a  general  instance :  accordingly  MlKU  states  periodical  interest  ge- 
nerally. Hence  that  interest,  which  is  receivable  every  half-year,  is  also 
edlicd.  Consequently,  whatever  interest  is  received  from  time  to  time,  at 
short  periods,  before  the  debt  is  discharged,  is  oaUed,  But  this  interest 
may  be  included  under  {edriid)  stipulated  interest.  However,  iic'hdmiddhi, 
which  ought  to  be  .received  day  by  day,  but  in  some  instances  is  paid  by 
debtors  to  creditors  for  many  days  at  onoe,  to  save  trouble,  is  not  (cdiicd)  pe- 
riodical interest.    The  cdritd  of  Cattataka  has  been  sufficiently  explained. 

It  should  be  remarked,  that  interest  at  the  rate  of  twenty  in  the  hundred, 
payable  by  seafaring  traders  and  the  like,  and  at  the  rate  of  ten  in  the 
hundred  by  those  who  travel  through  vast  forests  and  the  like,  is  (cdritd) 
stipulated  interest.  It  should  not  be  asked,  how  can  interest  at  the  rate  of 
twenty  in  the  hundred,  and  so  forth,  be  deemed  cdritd,  as  this  is  described 
by  Nabeda  (XXXVI  3,)  since  Chandeswaba,  in  his  gloss  on  the  texts 
concerning  those  rates  of  interest,  mentions,  that  interest  at  the  rate  of 
twenty  in  the  hundred,  and  so  forth,  must  be  paid,  even  though  not  express- 
ly promised  by  sea-faring  traders  and  the  rest  when  the  loan  was  received  ? 
As  interest  at  the  rate  of  two  panae  a  month  for  one  silver  coin,  though  not 
expressly  promised,  is  paid  by  the  immemorial  custom  of  the  country  (on 
the  ground,  that  interest,  formerly  settled  by  certain  debtors,  expressly  pro- 
mising it  to  their  respective  creditors,  is  considered  in  practice  as  stipulated 
interest,  and  is  therefore  now  valid  by  tacit  consent,  though  not  specified  by 
an  individual  borrower,  and  is  adjudged  by  arbitrators  quoting  ybr  M^r 
authority  approved  usage)  ;  so  in  this  case,  the  text  (XXXII)  is  cited  as 
proof  of  customary  interest.  Else  law  must  be  established  on  another 
foundation  than  scriptural  authority. 

Accordingly  MiNU  does  not  specify  the  rate  of  twenty  in  the  hundred, 
and  so  forth ;  but  says,  "  whatever  interest  shall  be  settled  by  men  well 
acquainted  with  sea-voyages,  &c."  (XXXIII).  Consequently  this  sense  it 
deduced.>^0i  the  text ;  such  interest  only  as  is  settled  by  merchants  shall  be 
paid :  if  the  party  hiinself  have  not  stipulated  the  rate,  that  interest  only, 
which  has  been  promised  by  former  borrowers,  as  instanced  by  Yajb^ta- 
WALOTA  (XXXlil),  must  be  paid.  In  the  text  of  Naeeda  (XXXVI  3) 
the  word  "  debtor"  must  be  considered  as  denoting  any  person  who  contracts 
debts,  and  follows  the  practice  derived  from  the  example  of  eminent  persons. 

What  is  the  rate  for  those  who  do  not  traverse  the  ocean,  but  cross  the 
SiKDHxr  and  other  great  rivers  ?  It  is  answered,  they  are  travellers  by  dan- 
pferous  routes  (explaining  "  cantaragdh^^  in  a  general  sense,  instead  of  restrict- 
ing it  to  travelling  through  vast  forests)  ;  they  must  therefore  pay  ten  in 
the  hundred.  The  meaning  is  this :  such  as  travel  by  difficult  roads,  where 
life  is  endangered,  necessarily  obtain  greater  profit,  and  therefore  pay  higher 
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intereBt ;  but  those  who  voyage  by  sea  (a  still  more  diffiouli  roate,  ia  tii# 
highest  degree  tremendous,  where  life  is  exposed  to  the  utmoaft  danger^) 
transporting  large  oargoes  with  ^reat  trouble,  certainly  obtain,  stiU  grater 
profit ;  twice  as  much  should,  therefore,  be  paid  by  them.  When  no  speeial 
agreement  has  been  made  respecting  the  rate  of  interest,  what  should  b^ 
received  from  those  traders  who  neither  travel  by  dangerous  roads,  nor  tra* 
verse  the  ocean,  but  buy  and  sell  in  their  own  country  P  Interest  at  the  rate 
prescribed  by  the  texts,  which  specify  an  eightieth  part  hf  the  month  /  for  this 
text  (XXXII)  cannot  be  extended  to  a  general  sense.  But  if  they  j^mise 
to  give  greater  interest,  then  indeed  such  interest  should  be  paid  (XXXIII). 
Since  CuAHDESWABAj&xpounds  the  phrase  in  this  text,  ''  men  well  acquaint- 
ed with  sea- voyages,"  as  a  mere  instance  suggesting  a  trader  in  general,  that 
general  sense  is  the  ground  of  this  inference,  coinciding  wi;th  the  laHerpari 
qf  the  text  of  Yajittawalcta,  "  or  whatever  interest  has  been  atipulated 
by  them"  (XXXII.) 

If  merchants,  whether  trading  by  sea,  by  dangerous  routes,  or  in  their 
own  country,  receive  a  loan  from  a  money-lender,  with  or  without  a  stipula- 
tion for  high  interest,  in  expectation  of  great  profit ;  but  if  they  be  after- 
wards accidentally  disabled  from  travelling  for  the  purposes  of  commerce, 
and  remain  at  home,  or  die ;  in  that  case,  with  what  interest  should  the 
principal  sum  be  received  by  the  creditor  from  those  persons  who  have  been 
thus  unable  to  trade,  or  from  their  sons  ?  It  is  answered,  that  sometimes 
those  who  travel  through  vast  forests  remain  afterwards  at  home  ten  or  fif- 
teen  years  ;  when  they  borrow  for  the  occasions  of  business,  without  stipulat- 
ing the  rate  of  interest,  it  would  be  inconsistent  with  the  practice  of  good 
men  to  require  from  them  payment  of  ten  in  the  hundred.  By  "  those  who 
travel  through  forests,"  should  be  understood  '*  those  who  actually  perform 
a  journey  through  forests :"  since  there  is  no  journey  then  performed  through 
forests,  interest  at  the  rate  of  ten  in  the  hundred  should  not  be  paid.  So  in 
the  case  proposed,  since  there  is  no  actual  performance  of  a  journey  by  dan* 
gerous  routes,  ten  in  the  hundred  should  not  be  paid,  but  interest  at  the  rate 
of  an  eightieth  part,  and  so  forth.  But  where  the  merchant  actuailly  travels 
through  vast  forests,  since  the  whole  transaction,  from  his  resolution  to  un- 
dertake the  journey,  until  the  conclusion  of  the  journey,  is  conducted  by 
him  with  that  view,  a  debt  contracted  by  him,  even  before  the  journey  be 
aetually  undertaken,  is  contracted  by  one  wlio  actually  performs  a  journey 
by  dangerous  routes  ;  in  that  case,  therefore,  payment  of  ten  in  the  hundred  is 
legally  required.  Sea-faring,  "  Sdmudra,^  here  bears  its  regular  sense,  as  a 
derivative  from  the  noun  {Samudra)  sea  ;,  and  a  similar  exposition  is  e^b- 
lished  from  its  association  in  the  text  (XXXII),  "suoh  as  traveiae  the 
ocean,  twenty  in  the  hundred." 

If  the  interest  have  not  been  settled,  legal  interest  only  should  be  taken  ; 
if  it  have  been  settled,  a  similar  exposition  is  established  from  the  import 
of  the  words  **  well  acquainted  with  sea-voyages,  and  with  times  and  with 
places,"  in  the  text  of  Menu  (XXXIII).  Therefore,  in  this  case  also,  interest 
at  the  rate  of  an  eightieth  part,  and  so  forth,  ought  alone  to  be  paid ;  but 
interest,  promised  by  the  debtor,  must  be  paid  (XXXVII),  However,  if  it 
be  promised  through  compulsion,  it  need  not  be  paid,  as  shown  by  the  sequel 
of  the  same  text  (XXXVII  2).  But  when  men  travel  for  the  purposes  of 
commerce,  such  interest,  though  promised  through  compulsion,  must  be  paid, 
else  the  description  stated  in  the  text  (XXXIII)  would  be  unmeaning,  "  men 
well  acqnainteil  with  sea- voyages." 
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Is  \i  xwJi  fTMO^  tbat  aiipuUted  interest  need  only  be  paici  when  promised  in 
tk  \»mo  of  difitrees  P  (XXXYII).  Yet,  in  tkis  instance,  the  borrowefexperien* 
cee  no  distress ;  on  the  eontrary,  it  is  a  time  of  eiertiou  for  gain-  How  then 
can  it  be  intended  by  CIttataita,  that  interest  promised  in  such  ciroumstaaees 
shonldbepaid  ?  Theobjeatum  it  not  well  fowuM:  "  a  time  of  eitreme  di»» 
tress"  is  mentioned  by  way  of  illustration ;  else,  should  a  man  reoeive  a  loan 
fiEa«iamoaey4ender,  on  a  stipukiion  of  more  thm  regular  interest^  toaooom* 
plish  the  cQBstruetion  of  a  house  or  the  like,  which  he  is  anxious  t(k  tred, 
for  the  eaJce  qf  rmoaTd  in  a  higher  world,  he  would  not  pay  sueh  greater  inter* 
est,  bacause  it  was  not  stipulated  in  a  time  of  extreme  distress  ;  buit  he  whe 
promised  greater  interest  for  the  sake  of  performing  bis  father's  obsequies 
or  celdi>rating  bis  daughter's  nuptials,  or  the  like,  must  pay  it :  wUeh  would 
be  contrary  to  reason.  The  opinion  of  Chah nsswABA  and  others  is  tbesier 
fore  aocurate,  that  Cattaxaita  only  declares  undue  that  intt^est  which  has 
been  promised  through  compulsion. 

Where  a  trader,  having  promised,  or  not  having  promised,  greater  interest 
through  compulsion,  traverses  forests  or  seas  in  expectation  of  great  profit, 
but  eiuek  great  profit  happen  not  to  bo  obtained,  what  interest  should  in  that 
ease  be  paid  ?  It  is  said,  whether  great  profit  have  been  obtained  or  not,  the 
journey  through  forests  or  the  like  is  perfiirmed ;  therefore  interest  at  the 
rate  of  ten  in  the  hundred,  and  so  forth,  or  any  interest  which  has  been  pro* 
mieed,  must  in  such  a  case  be  paid.  All  this  is  deduced  from  the  exposition 
of  the  text.  But  in  fact  the  settled  rule  should  be  argued  from  the  imme- 
morial custom  of  the  country. 

Wheel-interest  is  explained  by  Ohavdiswara,  where  the  debtor,  unable 
to  discharge  the  srrear  of  interest,  promises  to  pay  it  with  interest ;  that 
interest,  which  is  so  promised,  is  (chacra  vriddhi)  wheel-interest.  It  should 
be  understood,  that,  if  the  creditor,  actually  receiving  the  amount  of  interest 
from  the  debtor,  at  the  very  same  time  lends  again  that  very  sum  to  the 
debtor,  it  is  not  wheel-interest ;  for  the  amount  of  interest  becomes,  in  this 
case,  a  principal  sum.  Accordingly  it  is  said,  in  the  following  text  of 
Mbnu,  "  He  who  cannot  pay  the  debt." 

XLVIII. 

Mknu  : — He  who  cannot  pay  the  debt  cU  the  fixed  time^  and  wishes 
to  renew  the  contract,  may  renew  it  in  writing,  unth  the  credit 
tor^s  assenty  if  he  pay  all  the  interest  then  due.* 

Fbr  if  he  pay  the  sum  into  his  creditor's  hands,  and,  having  torn  the 
former  writing,  and  executed  another  writing,  receive  the  same  sum  ;  the 
phrase  •*  may  renew  it  in  writing,"  would  not  be  employed.  Since  the  debt 
is  d^fierent  from  the  former  debt,  the  writing  is  then  executed  for  the  debt 
then  contracted,  without  connection  with  the  former  writing.  But  if  he  do 
not  discharge  the  sum,  he  renews  the  contract  in  writing  for  that  same 
debt  with  interest,  after  cancelling  the  former  writing.  If  an  artful  creditor 
himself  deliver  other  money  into  the  debtor's  hands,  and  bid  him  pay  the 
farwur  debt,  and  the  debtor  do  so,  surely  in  that  ease  it  is  not  whed-interest ; 
iojkerest  upon  interest  should  only  be  considered  as  valid  when  no  suoh  artifiaa 
is  prapttsc^.  This  should  be  determined  by  the  wise.  Other  poin^  will 
be  stated  in  the  chapter  on  the  Recovery  of  Debts. 

*  5?ee  CLTTI  where  this  vert©  is  as^ain  cited. 
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It  has  been  mentioned  more  than  once,  that  hair-interest  is  interest  re- 
ceivable day  by  day,  in  consequence  of  an  agreement  in  this  form,  **  I  will 
pay  it  daily."  Interest  by  enjoyment  is  the  use  and  benefit  of  a  pledged 
house  and  the  like  ( XXXY  5)  : "  the  rent,  or  use  and  occupation  ^  a 
iouse,  and  the  produce  Qsadas)  of  a  field^^  according  to  the  literal  sense  of 
the  verb  ectd^  cut  down  or  reap,  as  remarked  by  Mi8ba«  It  should  not  be 
objected,  that  interest  by  enjoyment  should  be  included  under  e&ifioa  because 
VxASA  intends  a  generic  description  (XXXIX).  Why  then  is  interest  by 
enjoyment  specially  mentioned  by  Cattayana  f  XXXYII  8)  under  another 
name,  ''use  of  a  pledge  ?'*  and  why  are  ea^ied  and  hhhgcXahka  separately 
mentioned  by  VbIhabpati  (XXXV)  P  hut  Sages  cannot  be  censured  for 
the  exercise  of  their  legieiaUte  authority  in  making  a  distinction,  for  the 
sake  of  the  rule  to  be  delivered,  that  a  pledge  is  not  released  so  long  as  the 
debt  be  not  wholly  discharged.  Corporal  interest,  hair-interest,  and  in- 
terest by  enjoyment  must  be  paid,  so  long  as  the  principal  remain  unliqui- 
dated (XXXV  6).  If  the  payment  of  hair-interest  happen  to  be  discontiiiu- 
ed  at  the  end  of  a  few  days,  or  if  the  corporal  interest  be  not  received,  or 
if  a  pledged  field  or  the  like  be  damaged  by  the  act  of  God  or  the  king,  in 
such  cases,  when  the  debt  is  afterwards  liquidated,  hair-interest,  calculated 
from  the  date  of  the  loan,  must  be  paid  ;  the  value  of  cprporal  interest  must 
be  made  good ;  another  pledge  must  be  delivered  for  use  and  occupation  ; 
or,  if  the  debtor  do  not  deliver  another  pledge^  the  value  of  usufruct  must 
be  made  good.  A  full  explanation  of  Pledges  may  be  seen  under  their 
proper  head.     (Chap.  Ill) 

If  such  be  the  case,  does  it  not  contradict  the  text  of  Menu  (XLIII)  ; 
for  the  inferible  sense  of  the  law  is,  that  a  creditor  should  not  receive 
more  than  double  the  principal  paid  at  once  ?  No  ;  for  the  original  period 
for  the  receipt  of  hair-interest  is  the  close  of  each  successive  day  :  the  text 
is  only  applicable  to  mother  cases.  Is  it  not  seen,  in  some  countries,  that 
hair-interest  is  not  received  so  long  as  the  principal  remain  undischarged  ; 
but  is  only  received  for  a  stipulated  period,  or  for  a  certain  number  of  days  ? 
To  reconcile  thin  apparent  difficulty,  the  text  of  Nabeda  is  adduced  ;  *'  but 
the  rate  customary  in  the  country,  where  the  debt  was  contracted,  may  be 
different"  (XLV.) 

If  a  debt  have  been  contracted  on  a  promise  of  hair-interest,  and  half 
the  principal  have  been  discharged  at  the  end  of  a  long  period,  what  kind 
of  interest  is  afterwards  adjudged  ?  It  is  fit  that  half  the  hair-interest 
should  be  paid  ;  for  it  is  not  proper  that  the  whole  interest  be  struck  off 
when  the  whole  principal  is  not  discharged,  nor  that  the  whole  interest  be 
paid  when  some  part  of  the  principal  has  been  dischai^d :  and  in  the  case 
of  corporal  interest  also,  if  the  use  and  profit  of  a  female  buffalo  affording 
much  milk,  or  of  a  horse  or  the  like  carrying  great  burdens,  have  been 
assigned  as  cdtfied  interest ;  in  that  case,  a  part  of  the  principal  being 
liquidated,  the  debtor  may  assign  the  use  and  profit  of  another  mikh 
buffalo,  or  of  another  horse  or  the  like,  and  not  allow  the  profit  of  that 
horse  and  buffalo ;  for  there  is  no  law  to  show  the  necessity  of  aUowing 
the  use  and  profit  of  the  thing  originally  assigned. 

But,  in  the  case  of  (ad^hibh&ga)  a  loan  on  the  use  of  a  pledge,  a  debtor 
cannot  obtain  the  release  of  the  pledge,  however  valuable,  so  long  as  the 
principal  remain  unliquidated  (CII).  For  this  reason,  corporal  interest 
and  interest  by  enjoyment  have  been  distinguished  :  and  the  distinction  is 
well  explained,  as  consisting  in  the  existence  or  non-existence  of  a  contract 
of  hypothecation. 
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Where  tbe  harvest  U  fixed  as  the  period  of  a  loan  in  grain,  under  the 
rule  of  HiaiTA  (XLY  2),  as  expounded  in  the  Betndeara^  the  creditor 
can  only  receive  double  the  principal  in  hind  ;  interest  therefore  cannot,  in 
this  case,  be  received  at  the  rate  of  an  eightieth  part,  and^o  forth,  be- 
cause the  general  law  for  an  eightieth  part  is  opposed  by  the  epeeial  rule 
of  HIbita.  This  inference  should  be  questioned,  for  such  is  not  the 
meaning  of  the  Betndeara :  the  rule  of  Habxta  is  there  inserted  under 
the  hea4  of  (eariia)  stipulated  interest ;  and  stipulated  interest  does  not 
exdude  the  rate  of  an  eightieth  part,  and  so  forth  :  for  the  grounds  of  ex- 
cluding the  rate  of  an  eightieth  part,  and  so  forth,  another  authority  than 
scripture  must  ther^are  be  established.  The  rule  of  Habita  should  for 
this  reason  be  considered  as  relating  to  stipulated  interest  regulated  by  the 
prmctioe  prevalent  among  former  eminent  persons,  not  as  establishing  a 
rate  for  interest  on  his  own  authority.  Accordingly,  should  any  trader 
barrow  grain  on  a  stipulation  for  interest  at  the  rate  of  an  eightieth  part, 
and  so  forth,  and  selling  it  conduct  commerce,  even  that  is  a  fit  traneae^ 
Hon, 

How  then  should  the  text  of  Nabeba  (XLY)  be  applied  ?  for  it  is 
thus  expounded  according  to  the  Retndeara :  '  this  rate  of  interest,  an 
eightieth  part  of  the  principal,  and  fo  forth,  is  universal,  because  it  is  au- 
t£>rized  by  the  law;  but  a  rate  fixed  by  the  immemorial  custom  of  a 
country,  is  diffepent  therefrom,  and  is  not  universal,  for  such  local  custom 
only  subsbts  in  particular  countries :  accordingly  in  some  districts  grain 
is  currently  received  back  with  an  advance  of  half  the  principal ;  in  others, 
with  a  quarter :  but  if  it  were  the  custom  of  countries  that  twice  the 
principal  alone  should  be  accepted,  it  would  be  so  in  all  eountries.*  Tkie 
otjeetion  %$  not  well  founded  ;  the  particular  practice  of  one  country  is  stat- 
ed in  the  rule  of  Habita,  not  an  universal  rate. 

Grain  doubled  at  the  harvest  is  not  the  highest  limited  interest  ;  but 
is  either  legal,  or  stipulated  interest,  according  to  the  opinion  tohioh  may  he 
Jolhwed.  The  highest  interest  elated  trebles  the  principal ;  that  is,  so  much 
as  trebles  the  principal  is  the  highest  a/2(Hra&20  interest.  "  So  of  wool  and 
cotton ;"  that  is,  on  these,  as  on  grain,  so  much  interest  as  trebles  the 
principal  is  the  highest  allowable  interest,  and  interest  doubling  the  princi- 
pal is  different. 

''Wool  or  hair  of  sheep  and  the  like;'*  in  answer  to  the  question, 
when  is  the  principal  doubled,  since  there  is  no  harvest  of  wool  p  the  Sage 
adds,  "in  one  year"  (XLIY).  In  regard  to  fibres  of  grass,  and  the  like,  it 
is  also  the  same :  ''  in  one  year"  is  understood  ;  and  grass  and  the  like  are 
also  similarly  doubled  in  one  year ;  and  some  hold,  that  the  highest  in- 
terest on  grass  and  the  like  is  eight  fold  of  the  principal.  But  others  think 
grass  and  the  like  are  increased  eight  fold,  and  bear  interest  no  longer  than 
until  the  debt  be  made  octuple  :  such,  therefore,  is  the  highest  interest  on 
these  artides ;  and  the  word ''  so"  is  not  extended  to  this  part  of  the  text, 
to  declare  thai  intereet  on  graee  doublee  the  principal  in  one  year,  Thie  is 
founded  on  the  coincidence  of  the  text  with  that  of  YbIhaspati  (LXYII)  ; 
for ''length  of  time"  there  denotes  the  highest  limit  q/*  interest.  Why 
the  text  (XLIY)  is  expounded  by  Chaitdbswaba,  "  on  mas  and  the  like, 
the  intereBt  is  eight  fold  for  one  year,"  may  be  questioned. 

In  practice  the  receipt  of  grain  doubled  at  the  time  of  harvest  is 
very  reprehensible.     Its    partaking  of  the  nature  of   (cdritd)  stipulated 
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ii^terest  is  the  ground  of  this  notion,  sinoe  no  other  grounds  of  it  are  per- 
oeiyed*  Or  interest  on  grain  doubling  the  principal  at  the  time  of  harve^ 
is  named  usury, 

XLIX. 

Nareda  : — But  the  rate  of  interest,  which  has  been  mentioned,  is 
considered  as  usury  on  grain.* 

The  meaning  of  the  text  of  Yuhaspati  <XXXV  7)  is  this  :  "  the  use 
of  a  pledge  after  twice  the  principal  has  been  realised,  and  the  other  two 
cases  there  stated,  are  usurious  ;**  this  is  one  proposition  ;  that  «sury  is  re- 
prehensible, is  another  proposition  of  the  text.  Consequently,  the  receipt 
of  grain  doubled  in  one  eeaeom  being  usurious,  it  follows  that  it  is  repre- 
hensible. But  the  receipt  of  interest  at  the  rate  of  an  eightieth  part  and 
ao  forth  should  be  held  blameless,  by  reason  of  the  practice  established  by 
eminent  persons :  and  interest  on  grain,  doubling  the  principal,  appears  to 
be  (earita)  stipulated  interest ;  else  it  would  be  exclusive  of  the  six  sorts  of 
interest  propounded  by  Sa^ee. 

Under  the  term  "  grain,"  pease  and  the  like,  as  well  as  barley  and  the 
rest,  are  comprehended ;  for  Ahera  says,  "  pease  and  the  like  are  grain  in 
the  pod,  and  barley  and  the  rest  are  grain  in  the  ear." 

If  those  who  travel  through  forests  and  the  like  borrow  grain,  at 
what  rate  should  interest  be  paid  ?  Whatever  interest  they  settle,  such  in- 
terest only  should  be  paid  (XXXlIi).  But  if  no  interest  be  settled,  then 
indeed,  since  there  is  no  law  for  the  receipt  of  more  than  double  the  princi- 
pal, interest  only  doubles  the  debt.  It  should  not  be  argued,  that  the 
text  of  Ha  RITA  (XLIV)  ordains  twice  or  thrice  the  principal  payable  only 
by  such  as  traverse  forests  and  the  like.  No  author  has  so  explained  the 
text ;  but,  without  specifying  the  eightieth  or  other  legal  rates,  it  marks 
the  interest  usually  paid  by  all  persons  on  loane  of  grain. 

Some  lawyers  remark ;  when  a  man  has  borrowed  grain  to  be  repaid 
two-fold,  but  is  unable  to  discharge  the  debt  at  the  time  of  harvest,  and 
the  debt  long  remaining  unpaid,  if  arbitrators  adjudge  the  payment  of  three 
times  the  principal,  at  the  ewrrent  price  of  a  particular  month,  together 
with  interest,  in  that  case  the  treble  principal,  is  suggested  by  the  text  of 
Harita  and  others  (XLIV,  &c.) ;  the  valuation  is  grounded  on  local  cus- 
tom, and  the  interest  is  compound  interest :  but  if  they  adjudge  payment 
of  four  times  the  principal  with  interest,  the  quadrupled  principal  is  sug- 
gested by  the  text  of  Yrihaspati  (LXIII). 

Tet  in  fact  all  this  depends  solely  on  local  custom ;  for  the  text  of 
Harita,  and  that  of  Yjuhaspati,  propound  the  highest  legal  interest.  At 
the  fit  period  for  Kmited  accumulation  of  interest,  whether  three  times  or 
four  times  the  principal  be  then  received,  the  interest  is  legal ;  but  the 
receipt  of  compound  interest,  antecedent  to  a  promise  from  the  debtor, 
is  not  authorize  by  law.  The  fit  period  for  limited  accumulation  will  be 
declared  under  the  title  of  Limits  of  Interest 

Admitting  that  compound  interest  is  reprehensible  by  general  law  or 
local  usage,  etW,  the  text  (XXXV  7,)  which  declares  ueuriousfurther  benM 
afber  the  principal  has  been  doubled,  intends  loans  in  gold  or  the  like  ;  tor, 

•  The  last  hemistich  of  a  text  which  is  again  cited,  v.  Iriii.  2. 
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since  t^a  higfaeet  aooaBHiUtion  of  interest  on  dothee  and  other  commodt- 
ttee  ie  declared  to  extend  to  three  times  the  principal  and  so  forth,  it  is 
wrong  to  eensore  the  receipt  of  three  times  the  principal  in  9t$eh  catet. 

A  Brdkmana  asks  a  loan  from  another  Brdhmana^  and  the  lender,  ex- 
acting a  stipulation  for  interest  at  the  monthly  rate  of  a  pana  in  a  purdna, 
delivers  the  loan,  and  the  other  pays  the  deht  within  the  year  ;  is  the  re- 
ceipt of  such  interest  in  this  case  reprehensible  or  not  ?  It  is  said,  the 
receipt  of  such  interest  is  evidently  immoral,  since  {cdritd)  stipulated  in- 
terest itself  is  immoral,  according  to  the  gloss  of  Oullucabhatta  on  the 
words  "  any  interest  which  is  unapproved"  (XLI)  ;  and  it  is  held  so  by 
MiSBA,  because  the  borrower  is  oppressed  by  the  exaction  of  excessive 
stipulated  interest  and  the  like. 

Periodical  interest  and  corporal  interest  are  also  termed  immoral  by 
CcLLUCABHATTA :  how  does  that  apply ;  for  if  the  borrower  discharge  the 
debt  within  the  year  and  pay  suitable  interest,  there  is  nothing  blameable 
^in  the  receipt  qf  thtii  interest?  The  answer  is,  under  the  authority  of 
the  text  only ;  hut  it  is  not  deemed  immoral  if  received  from  time  to  time ; 
and  the  text  of  ValaASPATi  is  adduced  to  connect  the  sense,  showing  the 
immorality  of  periodical  interest  and  the  rest,  in  certain  circumstances ; 
not  of  stipulated  interest,  which  ie  universally  censured.  Accordingly 
CxjXLtrCABHATTA  says,  ^  stipulated  interest  is  immoral,  even  though  it 
have  \)wti  freely  settled  by  the  debtor  in  a  time  of  extreme  distress,  and 
by  the  creditor  throufi^h  kindness.'*  It  is  consequently  an  improper  pro- 
ceeding of  a  lender  wimilly  to  violate  the  law  and  exact  a  promise  of  more 
than  legal  interest.  On  other  expositions  also,  since  the  rate  of  an  eigh- 
tieth part  and  so  forth  is  alone  legal  as  the  primary  rate,  the  receipt  of 
stipulated  interest  at  any  other  rate  is  not  laudable. 

If  a  debt  be  contracted  with  an  agreement  in  this  form  :  "  At  the  end 
of  three  months  I  will  repay  one  coin  and  a  quarter,  lend  me  now  one  coin ;" 
the  interest  amounting  to  a  quarter  of  the  deht  is  (edritd)  stipulated  interest, 
for  the  rate  of  interest  and  period  of  the  loan  are  settled  by  the  debtor. 
In  the  case  proposed  by  Ohakdeswaba,  interest  on  a  loan  advanced  with 
a  previous  stipulation  in  this  form, "  if  thou  wilt  pay  interest  during  one 
year,  or  half  a  year,  or  the  like,  then  only  will  I  advance  the  loan,"  is 
also  a  sort  of  stipulated  interest ;  for,  in  this  case,  there  is  a  promise  of 
paying  a  certain  anumnt  of  interest  at  the  rate  of  an  eightieth  part  and 
so  forth.  Butr  in  fact  reason  shows,  that,  excepting  the  regular  method 
of  receiving  the  principal  with  suitable  interest,  every  disingenuous  proceed- 
ing is  immoral. 

VIII.     On  the  Assignment  of  Bonds,  Sfc. 

In  some  instances,  a  creditor  has  demanded  his  money  from  his  debtor 
in  ihesa  words^  ^*  Pay  the  debt  of  a  hundred  suvemat,  which  is  due  to 
me ;"  but  the  debtor  has  not  been  able  to  discharge  it ;  afberwards,  the 
creator,  reduced  to  poverty  by  the  circumstances  of  the  times,  or  even 
vfiikout  necessity,  of  Ids  own  accord,  sells  the  written  contract  for  that 
debt  to  some  other  person :  this  practice  is  not  immoral ;  for  it  is  not  for- 
bidden by  the  law,  nor  does  it  distress  the  debtor. 

To  the  question,  what  is  sold  in  the  case  supposed  P  the  answer  is 
thb :  not  the  mere  written  leaf,  for  it  could  not  bear  so  high  a  price ;  nor 
would  the  purchaser,  on  a  purchase  of  the  written  leaf  only,  be  entitled  to 
receive  the  sum  stated  in  the  writing.  Nor  is  the  debtor  sold  ;  for  the  cre- 
ditor has  no  property  in  the  person  of  his  debtor.     Nor  is  the  money  which 


Digitized  by 


Google 


66  ON  LEGAL   INTKKKST   IK  GfiNKKAL.      [bOOK  I.  CH.  II. 

has  been  lent  by  the  creditor  9old;  for  hUprcp&rtff  in  that  money  is  already 
devested  \  or  even  though  it  be  not  wholhf  devested,  the  seller  has  not  at 
that  time  an  indisputable  property  therein.  Nor  ie  the  money  which  will 
hQ  subsequently  ip^Adi^  and  which  is  receivable  by  the  creditor,  sold;ioT\i 
cannot  in  such  a  case  be  money  receivable  by  the  creditor,  since  the  pur- 
chaser, not  the  seller^  will  have  property  in  the  money,  which  will  be  paid 
by  the  present  user  or  debtor.  It  is  therefore  held  by  some  lawyers,  that 
the  money  which  will  be  paid  by  the  debtor,  is  acknowledged  as  the  tran- 
sitory  property  of  the  lender ;  but,  in  consequence  of  the  price  now  received^ 
and  of  the  agreement  made  to  that  effect,  that  property  will  be  devested 
and  transferred  to  the  purchaser  :  accordingly  a  sale,  consisting  in  the  re* 
ceipt  of  a  price,  is  now  established  from  the  consequences  which  are  to  fol- 
low, by  means  of  taking  into  consideration  past  events* :  and  the  seller 
has  property  in  the  price  received;  for,  in  consequence  of  his  present  ex- 
pectation of  a  future  receipt,  the  buyer  assents  to  the  transfer  of  property 
in  the  price  to  the  seller.  But  that  is  wrong  \  for,  should  the  debt  be  never 
actually  paid,  in  consequence  of  the  debtor's  decease  or  the  like,  such  a 
transitory  property  could  not  be  established :  since  the  money  payable  by 
the  debtor  is  become  null,  the  sale  of  it  is  also  null,  and  the  receipt  of  the 
price  would  be  therefore  invalid. 

We  think  that  this  is  a  secondary  sale  of  the  promise  of  payment, 
like  a^ift  or  sale  of  moral  purity.  Thus,  after  the  receipt  of  a  loan,  the 
lender's  property  being  devested,  and  property  vested  in  the  borrower,  the 
promise  of  payment  is  the  only  ground  for  the  repayment  of  the  loan  when 
its  period  has  elapsed  ;  and  that  promise  disposes  the  debtor  to  give  effect 
to  the  creditor's  revivable  property,  through  fear  of  incurring  g^ilt  by 
withholding  payment  of  the  money  due  to  the  creditor,  or  in  consequence 
of  a  complaint  preferred  before  the  king,  or  the  like  :  in  the  case  supposed, 
that  promise  bought  by  any  person  would  induce  guilt  in  the  debtor^  if  he 
withheld  payment  of  the  debt  from  the  person  who  had  purchased  the  promise; 
and,  exciting  his  apprehensions  of  incurring  such  guilt,  or  by  means  of  a 
suit  preferred  before  the  king,  or  the  like,  it  disposes  the  debtor  to  give 
effect  to  the  purchaser's  contingent  property . 

It  should  not  be  objected,  that  payment  made  to  the  purchaser  would 
be  a  violation  of  promise  on  the  part  of  the  debtor,  who  had  said  to  the 
creditor,  "  1  will  pay  the  money  unto  thee."  It  is  a  rule,  that  the  reason 
of  the  law  extends  to  the  representative.  There  is  no  breach  of  promise 
in  his  paying  the  money  to  the  purchaser,  who  is  the  representative  of  the 
creditor ;  as  there  is  none  on  the  part  of  him  who  Usls  promised  to  give 
jewels  and  the  like,  and  who  pays  their  value. 

When  a  field  or  the  like  is  sold,  an  interest  of  the  nature  of  property, 
similar  to  the  former  owner's  property,  is  vested  by  the  sale  in  the  other 
party ;  but  in  this  case,  by  what  secondary  notion  of  a  vested  interest  does 
it  become  a  secondary  sale  ?  From  the  secondary  notion  of  something 
producing  a  lien  on  the  guilt  of  the  debtor  if  he  withhold  payment  of  the 
money,  it  is  shown  to  be  a  secondary  sale.  Consequently,  should  the  debtor 
and  his  offspring  happen  to  die  without  paying  the  debt,  the  lost  falls 
on  the  purchaser,  as  it  would  have  fallen  on  a  creditor  who  had  not  sold 

*  The  phQotopbical  opinion  to  which  I  conceive  this  aUades,  is  more  expreaelj  stated 
in  other  places.  A  past  event,  that  is,  its  completion,  exists  metaphysically  as  a  cause  of 
fhtore  events.  Strict  logicians  do  not  admit  this  metaphysical  existence,  and  are  therefore  at 
a  loss  to  connect  causes  and  effects  not  immediately  consecutive.  To  solve  the  difficulty,  they 
have  recourse  to  the  relation  between  cause  and  effect,  which  they  place  in  philosophical 
arrangements  under  the  category  quality . 
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the  demand;  but  if  a  things  sold,  yet  remaining  with  the  seller,  be  degtroj- 
ed  by  the  aot  of  God,  the  price  mu«t  be  refunded  bj  the  seller. 

Id  this  aengnwrnmi  ef  bonds,  one  form  is  a  sale  made  with  a  written 
contract  previously  executed  ;  another  is  a  sale  made  in  the  debtor's  pre- 
sence, or  with  his  knowledge ;  another  a^ain  is  a  sale  before  witnesses : 
these,  and  many  other  forms  regulated  by  the  custom  of  the  country,  such 
as  a  sale  authenticated  by  an  unattested  instrument  in  the  handwriting  of 
the  party,  or  his  own  recovery  of  the  debt  and  payment  of  it  to  the  pur- 
chaser, may  be  understood  by  a  simple  exertion  of  intellect.  The  form  is 
also  similar  in  the  case  of  hypothecating  a  written  contract  of  debt :  but 
with  this  difference,  that  if  the  debtor  happen  not  to  pay  the  sum  borrow- 
ed'bj  him,  the  intermediate  user  or  debtor  must  make  good  the  debt  out 
of  bts  own  funds  to  the  ultimate  creditor ;  and  the  promise  of  payment 
eonoems  the  lender  only,  but  is  in  the  power  of  the  ultimate  creditor ;  con* 
ee^uenUy  the  debt  cannot  be  received  by  the  lender,  without  the  assent  of 
the  ultimate  creditor. 

Some  person  applying  to  a  merchant  who  lives  by  money-lending,  says, 
"deliver  me  cloth  to  the  value  of  a  thousand  euvemas,  and  let  that  value 
remain  a  debt  due  from  me ;"  on  those  terms,  giving  a  writing,  he  takes 
the  cloth :  what  does  the  value  of  it  become,  for  no  money  has  been  paid  ? 
On  this  doubt  it  is  said,  the  price  of  the  commodity  which  was  sold,  is  a 
debt  mentally  contracted ;  interest  must  therefore  be  paid  on  the  price  of 
the  commodity. 

Is  not  the  sense  of  the  word  (rtna)  debt,  *  money  or  goods  delivered, 
and  producing  gain  to  the  lender^  in  consideration  of  its  remaining  for  a 
time  with  a  debtor  F  But,  in  this  case,  since  the  price  of  the  cloth  was 
not  then  paid,  it  could  not  be  delivered,  and  the  requisites  of  a  debt  can- 
not therefore  exist.  The  objection  is  not  well  founded ;  by  fiction  there 
may  be  a  delivery  of  the  price  of  the  cloth,  as  there  may  be  a  fictitious 
dehoery  of  gold  or  the  like,  ^ven  by  way  of  gratuity,  though  it  be  not 
actually  produced. 

In  the  parallel  case  proposed,  there  is,  on  the  part  of  the  votary,  a  pre- 
sent act  of  volition  to  annul  his  own  property,  and  vest  property  in  another, 
which  amounts  to  gift,  and  is  not  ima&;inary  ;  but  here,  since  there  is  no  such 
money  as  that  in  consideration  of  which  property  shall  be  vested  in  the  buyer, 
after  the  property  of  the  seller  has  been  devested,  the  buyer's  property  ia 
null ;  and,  the  intended  delivery  being  imaginary,  is  it  not  actually  invalid  ? 
Admitting  the  objection,  '*  deliver"  is  secondary  in  the  definition  of  debt : 
and,  in  the  case  stated,  the  thing  lent  becomes  the  property  of  the  buyer, 
whether  it  be  the  price  or  value  of  the  cloth  which  is  lent,  or  only  the  cloth 
sold ;  as  in  the  case  of  compound  interest.  This  subject  has  been  further 
treated  by  me  (JAeAKVlT'HA)  in  the  Bxnavdd&rfha,  In  the  case  proposed, 
there  is  a  mixed  transaction  of  loan  and  sale. 

Form  of  a  Writing  for  a  Dd)t  sold. 

After  writing  on  the  assignment  the  name  of  the  lender,  and  so  forth» 
it  IB  usual  to  write,  **  this  sale  of  a  written  contract  of  debt :"  and  that  is 
proper ;  for,  by  selling  the  written  leaf  with  the  letters  inscribed  on  it,  the 
sale  of  the  thing  written  is  also  valid,  as  the  M^proach  of  horns  is  denoted 
when  U  is  said  a  horned  animal  approaches.  Thus,  since  letters  must  ex- 
tend to  the  words,  the  sale  of  the  words,  constituting  a  promise,  is  certainly 
valid-     Or  it  may  be  written,  "  this  bill  of  sale  of  a  debt  j"  by  this  the  sale 
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of  an  unwritten  debt  may  also  be  effected  :  and  it  is  equally  proper  in  the 
present  case. 

On  the  reasoning  above  stated,  although  the  thing  promised  might  not 
be  sold,  the  promise  may  be  sold,  and  here  the  meaning  of  debt  is,  money 
received  after  such  previous  promise.  The  debt  belongs  to  the  purchaser 
alone ;  hence,  if  it  happen  to  remain  unpaid,  the  sin  consists  in  not  paying 
the  debt  due  to  the  purchaser,  not  in  withholding  a  debt  due  to  the  seller. 
But  such  interest  only  as  had  been  promised  shoiUd  be  paid ;  not  interest  at 
the  rate  of  an  eightieth  part,  and  so  forth,  when  stipulated  interest  had  been 
previously  promised,  and  no  express  declaration  was  made  concerning  inter- 
est at  the  time  of  the  sale.  If  a  debt  be  sold  by  a  JBrdhtnana  creditor  to  a 
^Sitdra,  interest  must  be  received  at  two  in  the  hundred,  the  regular  rate  in 
the  order  of  classes ;  not  at  6ve  in  the  hundred  :  for  interest  is  settled  by  the 
i^eement  made  when  the  debt  is  contracted.  Nor  should  the  purchaser 
then  exact  a  promise  of  greater  interest,  for  that  loan  had  been  already  ad- 
vanced by  another  person.  But,  after  the  lapse  of  the  period  stipulated, 
should  the  debtor  be  unable  to  discharge  the  debt,  the  purchaser,  who  is 
become  the  creditor,  may,  according  to  some  opinions,  exact  a  promise  for 
stipulated  interest,  or  for  the  cdt/ied  of  Nabbda,  as  explained  by  Chan- 
DBSWABA,  at  the  rate  of  a  pana,  or  half  or  other  fraction  of  a  pana  ;  for  that 
is  the  proper  time  for  a  stipulation  of  such  interest,  and  the  debtor  is  then 
in  the  power  of  him  who  purchased  the  debt. 

Although  there  be  no  express  text  of  Sages  on  the  present  subject,  this 
and  other  rules  for  contracts  valid  by  usage  are  deduced  from  the  authority 
of  reason  copying  sacred  law  for  the  sake  of  legal  decision  in  cases  of  doubt. 
A  portion  of  the  subject  has  been  inserted  by  way  of  illustration  ;  other 
points  may  be  similarly  reasoned  by  the  wise. 

Form  of  a  Writing  for  a  Debt  pledged. 

After  writing  the  name  of  the  lender,  and  so  forth,  and  subjoining ''  this 
contract  of  debt  on  the  pledge  of  a  debt  ;"  it  should  bo  added,  "  a  debt  of 
so  much  is  contracted  by  me,  giving  unto  thee,  as  a  pledge,  a  debt  amount- 
ing to  such  a  sum  contracted  by  such  a  one,  on  an  agreement  for  so  much 
interest,  in  such  a  year,  month  and  day,  and  in  the  presence  of  such  and  such 
persons,"  and  so  forth  :  it  should  be  jfurther  written,  "  if  this  debt  be  not 
discharged  by  me  on  such  a  day  of  such  a  year,  then  the  debt  due  to  me  by 
such  a  person  shall  be  thine,"  and  so  forth,  according  to  circumstances. 
This  and  other  forms,  as  suggested  by  common  sense,  are  stated  by  way  of 
example,  to  guard  against  defective  writings. 

In  this  case  the  first  debt  should  not  be  recovered  from  the  debtor^ 
until  the  close  of  the  period  for  which  the  second  loan  is  made.  But,  if  no 
more  than  half  or  other  portion  of  the  original  debt  were  made  over  as  a 
pledge,  then  a  proportionate  part  may  be  recovered  from  the  debtor  ;  and 
it  should  be  inserted  in  the  instrument.  However,  it  is  not  proper  to  fix  a 
period  for  the  second  loan  extending  beyond  that  of  the  first  loan.  This 
and  other  points  may  be  inferred  from  reasoning. 

Form  of  a  Writing  for  a  Price  lenty  or  Credit  given  in  consideration  of 

Interest. 

It  should  be  a  document  of  the  debt,  not  a  document  of  sale  only, 
because  the  sale  is  shown  by  the  declaration  of  the  debt ;  for  the  declara- 
tion in  words  runs  thus,  **  I  borrow  the  value  of  this  commodity,  so  and  so, 
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which  18  bought  of  you."  It  should  not  he  affirmed,  that  it  might  be 
drcnon  conversely  ;  and  thus  the  instrument  would  be  only  a  bill  of  sale. 
Were  it  so,  the  debt  would  not  be  the  chief  object  qf  the  writing^  and  the 
clause  fixing  the  period  qf  repayment,  and  so  forth,  could  not  be  well 
arranged.  But,  should  it  be  thought  necessary  to  authenticate  the  pur- 
chase, a  separate  document  would  be  proper.  To  expatiate  in  this  place 
would  be  vain.  Sales  and  the  like  may  be  similarly  authenticated  by  bills  of 
sale :  but  that  should  be  hereafter  discussed  under  the  head  of  Sales,  and  so 
forth. 

IX.     On  Usage  in  general. 

Doubts  occurring  on  many  subjects  have  been  solved  by  reference  to 
practice ;  a  decision  being  therefore  valid  when  founded  on  the  practice  ob- 
served to  exist,  is  not  law  useless?  Practice,  which  is  founded  on  law, 
prevails ;  hence  usage,  inconsistent  therewith,  must  be  abrogated :  but 
where  no  express  law  is  found,  one  should  be  established  on  ap]y*oved  usage.  (3^) 

(3  7)    Thus  AsVALiTAKA  in  Ids  Grikya-SidiraM,  (a  treatiie  preeeiibing  formi  for  r 


ceremonies.  &c.)  declares : — "  Now  the  customs  of  oountries  and  places  are  certainly  manurold. 
One  mtist  know  them  as  fkr  as  marriage  is  concerned.  But  we  shall  explain  what  is  the 
general  onctom.''  Upon  this  passage  the  commentator  observes.  "  If  there  be  oontradiotion 
between  the  customs  of  oountries  &o.,  and  those  customs  which  we  are  going  to  describe, 
cme  must  adopt  the  custom  as  laid  down  by  us,  not  those  of  the  country.  What  we  shall 
mj  is  the  general  law,  this  is  our  meaning.  Amongst  the  Vaidehat^  (a  caste  sprung  from  a 
Vaitffa  father  and  a  Brdkmani  mother)  for  instance,  one  sees  at  onoe  that  looae  habits  pre* 
vaiL  But  in  the  domestic  laws  continence  is  prescribed  ;  therefore  there  is  no  doubt  Uiat 
the  domestic  and  not  the  national  customs  are  to  be  observed.'* 

In  the  Sitrcti  of  Gautama,  too,  a  similar  line  of  conduct  b  traced  out.  After  declar- 
ing that  the  highest  authority  by  which  a  Government  ought  to  be  guided  consists  in  the 
V4daSf  V4ddngas^  and  Sastras,  and  old  tradition,  it  is  added  that  in  oases  where  the  cus^ 
toms  of  countries,  dftsses,  and  families  are  not  expressly  founded  upon  a  passage  of  th^ 
VidOy  they  are,  notwithstanding,  to  be  observed,  if  they  are  not  clearly  against  the  prin- 
eiples  of  the  sacred  writings,  such  as  would  be,  for  instenoe,  marrying  the  daughter  of  A 
maternal  nnde. 

In  the  verse  (L)  cited  in  the  text,  Manu,  it  will  be  noticed,  prescribet  for  rules  of  eon*- 
duct  those  forms  and  observances,  which,  though  not  expressly  laid  down  in  Codes  of  Law, 
should,  nevertheless,  be  regarded  in  the  light  of  ordinances ;  masmuch  as  they  have  beei;i 
practised  and  approved  of  by  learned  and  virtuous  Brahmans.  With  regard  to  the  nature 
and  authority  of  human  agreement  in  general,  the  views  of  Habaoatta  may  be  appositely 
quoted  in  tins  place. 

According  to  this  writer,  human  agreement  fsamapaj  is  of  three  kinds  :  vidhi,  injunc* 
tion ;  nyoMO,  restriction ;  pnUUkedha^  prohibition.  Bules  founded  upon  9amaya  are  called 
Momafddtdnu.  Dharma  (virtue)  or  the  quality  of  the  individuid-self,  in  the  9ktra 
tenninoloffirj  signifies  law,  and  luis  for  its  object  dharma  as  well  as  adharma^  things  to  be 
done  and  lomgs  to  be  avoided. 

*"*  It  might  be  said,  however,**  says  Habadatta,  in  his  commentary  on  Apa8Taiiba*b 
Samayidhirika  tktroi^  **  that  if  tamaya  (human  agreement)  be  the  authority  for  the  law, 
it  would  be  diflBcult  to  deny  the  same  authority  to  the  Bauddhat  and  their  laws,  to  worship 
tike  holy  sepulchre,  kc,,  and  therefore  Apabtamba  has  added  the  next  tutra  : 

*  Fhote  agreements  are  of  authority  which  were  made  by  mm  who  knew  the  Imp.' 

*'  We  do  not  say,**  Habadatta  remarks  with  reference  to  these  words,  "  that  every 
agreement  becomes  of  authority,  but  those  only  made  by  men  like  Manu  sc,  who  knew 
^  law.  But  then,  it  might  be  asked,  how  it  can  be  found  out  that  Maku  knew  the  law, 
and  Buddha^  not?  People  answer,  that  Buddha  could  not  have  had  a  knowledge  ot 
the  divine  law.  But  the  same  might  be  said  also  of  Mamu  ;  and  if  a  knowledge  of  divine 
thii^  be  ascribed  to  Maku,  on  account  of  the  excellence  wmch  he  acquired  by  his  virtue, 
tiMD,  again,  it  would  be  the  same  for  Buddha.  There  is  a  known  verse  :  (Sugathoyadi  dhar- 
magnya  Kapii&neU  kaprama :  Thawhho^edi  earvagwya  mathd>heda  kadam  ddyoh.)  '  If 
Bih»>ha  know  the  law  and  Kapila  does  not,  what  is  truth  ?  If  they  were  both  omniscient, 
ho*  oould  there  be  difference  of  (minion  between  them  ?*  If  this  be  not  so,  a  distinction  must 
be  made ;  and  this  has  been  done  Sy  ApaSTAMBA  in  his  next  sutra  :  *  And  the  V4da§  (are  of 
authority.)' 
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L. 

MsNU : — ^What  has  been  practised  by  good  men  and  by  virtuous 
Brdhmanasy  if  it  be  not  inconsistent  with  the  legal  customs  of 
provinces  or  districts,  of  classes  and  families,  let  him  (the  kmg) 
cstablifih.<^> 

What  18  not  inconsistent  with  the  usages  of  provinces,  classes,  and 
families,  and  has  been  practised  by  virtuous  and  learned  Brdhmanuu^  though 
it  be  law  not  found  in  codes^  let  hiiu  establish. 

Ctjllucabhatta. 

By  the  expression,  "  law  not  found  in  codes,"  it  i8  intimated  that  law 
should  be  established  on  approved  usage,  else  it  would  have  been  said,  *'  if 
there  be  no  ea^reu  law."  But  the  practice  of  forbearance^  which  has 
been  introduced  by  good  men,  through  tenderness,  in  consideration  of  the 
debtor's  inability  to  pay,  and  so  forth,  should  not  be  abolished.  The  use  of 
law  is  only  to  prevent  the  introduction  of  multiform  practices  at  the  will  of 
men  of  the  present  generation.  Where  many  texts  of  law  are  inconsistent, 
or  many  interpretations  of  the  same  text  are  contradictory,  usage  alone  can 
be  received  as  a  rule  of  conduct :  and  practice,  which  differs  in  some  res- 
pects from  positive  ordinances,  but  is  not  remote  from  ancient  legislation, 
can  only  be  confirmed  by  its  general  connection  with  law.  Consequently 
that  practice  which  is  conformahle  to  law  is  best,  but  that  which  is  incon- 
sistent therewith  must  be  abolished  ;  yet,  if  that  may  not  be,  practice  in- 
consistent with  law  must  be  nevertheless  retained.  But  where  no  positive 
ordinance  is  found,  there  is  nothing  inconsistent  with  any  known  law,  and 
in  that  case  approved  usage  alone  must  regulate  proceedings.  Hence  it  is 
said,  "  human  tradition  is  not  unfounded."  Still,  however,  the  example  of 
learned  and  virtuous  Brdhmanas  should  be  followed  for  the  sake  of  prosperity, 
not  tlie  practice  of  immoral  and  foolish  ^Sitdras  and  the  rest.  This  and 
other  points  may  be  viewed  by  a  man's  own  judgment,  and  it  must  be  so 
understood  in  all  matters,  not  in  cases  of  debt  alone.  Thus  have  been  dis- 
cussed the  various  sorts  of  Interest. 


**  The  F^eku,*'  obsenres  the  oommentator,  **  are  the  highest  authority  for  good  and  bad ; 
and  none  of  the  objections  made  before  oould  aj^lj  to  the  VSdat^  which  are  faoltleas  from 
an  eternity,  evident  by  themselves,  and  as  they  were  revealed,  unaffected  bv  the  faults  of 
human  authors.  Therefore,  while  to  us  those  agreements  are  of  authority  which  were  made 
bv  men  who  knew  the  law,  the  Vidas,  again,  were  the  authorilb^for  those  men  themselves, 
iCke  Maku  &c.  And  althoufl^  we  have  not  before  our  eyes  a  redo,  which  is  the  source  of 
these  laws,  we  must  stiU  eondude  that  Manu  and  the  rest  had.** 

It  was  by  arguments  of  the  above  description  that  the  Brahmant  endeavoured  to  es- 
tablish the  authority  of  their  le^^  text  books ;  and  whatever  might  be  thought  of  these 
speculations,  thev  certainly  lay  daun  to  be  regarded  as  i^sedous  and  ingenious.  For  fur- 
ther particulars  in  connection  with  this  to^Hc,  the  reader  is  referred  to  i*B0F8880E  Max 
MULUO^B  learned  work  on  "The  Histcwy  of  Aneient  Sanskrit  Literature,"  from  which 
the  materials  of  this  note  have  been  chiefly  derived— Bditob. 

(s  •)    This  text  is  dted  again  in  Book  I.  Ch.  VI.— Editob. 
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Sect.    III. — On  Interest  specially  authorized^  and  specially 

prohibited: 

Art.  I. — On  Debts  bearing  Interest y  toithout  an  express  Agreement. 

LI. 

CAtyayana  : — Though  a  loan  be  made  expressly  without  interest,  yet, 
if  the  debtor  pay  not  the  sum  lent  after  demand,  hxii  fraudulently  <^*^ 
go  to  another  country,  that  sum  shall  carry  interest  after  a  lapse 
of  three  months. 

Vddhdra  (the  term  ewployed  in  the  text)  here  signifies  money  received 
without  a  promise  of  interest.  "  If  he  go  to  another  country,"  if  he  aban- 
don the  country  in  which  the  creditor  resides,  that  debtor  should  immediately 
pay  the  sum  lent. 

The  Retndcara. 

If  he  abandon  the  country  in  which  the  creditor  resides ;  that  is,  if  he 
go  to  another  country. 

"After  a  lapse  of  three  months  ;'*  if  it  have  been  demanded,  it  shall 
hear  interest  at  the  end  of  three  months. — The  Chintdmeni, 

That  is,  if  the  sum  lent  be  demanded,  but  not  paid,  it  hears  interest 
after  a  lapse  of  three  months  from  the  date  of  the  loan.  In  this  case,  a 
loan  has  been  amicably  made  by  the  creditor  without  any  stipulation  for 
interest.  It  is  proper  that  no  interest  should  be  paid  by  the  debtor,  while 
friendly  intercourse  is  maintained  :  but  if  he  do  not  pay  it  after  demand,  the 
friendly  consideration  no  longer  subsists,  and  interest  should  therefore  be  paid. 
In  that  case  it  commences  at  the  expiration  of  three  months  under  the  autho- 
rity of  the  law.  However,  should  he  fix  a  near  term  after  the  first  de- 
mand, with  the  assent  of  the  creditor,  and  pay  it  at  that  term,  uo  interest 
accrues  :  accordingly  it  is  said  in  a  text,  which  will  be  cited,  *'  after  more 
demands  than  one.'* 

But  no  interest  accrues  within  three  months,  even  though  the  debt  be 
repeatedly  demanded  ;  for  no  law  has  authorized  it. 

If  it  be  asked  what  sort  of  interest  ?  the  ansufsr  is,  interest  at  the  rate 
of  an  eightieth  part,  and  so  forth,  as  prescribed  by  law.  But  Culluoa* 
BHA.TTA  expounds  the  text  of  MiNU  (XLII)  as  relating  to  this  cas^ : 
"  Interest  exceeding  the  fixed  rates,  or  those  prescribed  by  law,  and  contrary 
to,  that  k  different  from,  interest  agreed  on,  or,  in  other  words,  interest  not 
agreed  on,  is  invalid,  and  cannot  be  exacted :  interest  not  agreed  on  cannot 
be  exacted  at  rates  not  declared  by  the  law  ;  for  there  can  be  no  interest 
which  is  neither  settled  by  the  parties,  nor  prescribed  by  law."  Conse- 
quently, in  a  case,  where  none  was  agreed  on,  interest  should  be  received  at 
the  rates  prescribed  by  law,  in  the  order  of  the  classes.  So  the  following 
tegt: 

(8»)  Aooordiilgto  if tiuiift  philow^en,  fiMid  {ch'kala)  or  porvenioii  Mid  miMonflrnc- 
turn,  ii  ii  three  sorts: — Ist,  verbftl  muconatniing  of  what  k  ambigiioiiB  ;  2nd,  pervert- 
ing, in  a  Htend  sense,  what  is  said  in  a  metaphorical  one ;  3ra,  generalizing  what  is 
particular.    (Colebrookk,  *' Hisoellaneoiui  Essays/'  Vol.  I.  Essay  IX.  p.  294.)— Editob. 
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LII. 

Vishnu  : — After  the  lapse  of  one  year,  debtors,  who  have  not  acted 

fraudulently^  must  pay  interest,  as  allowed,  even  though  not  agreed 

on  at  tlie  time  of  the  loan. 

'^  As  allowed ;"  at  the  rate  of  two  and  three  in  the  hundred,  and  so 
forth,  in  the  order  of  the  classes.  He  declares  another  distinction  in  respect 
of  interest  without  a  special  agreement. 

LIIL 

VlSH^JU  : — Sages  have  declared  it  an  usurious  mode ;  yet  a  fender  may 
exact  five  in  the  hundred. 

"  From  twice-born  men,"  must  be  supplied  in  the  text :  hence  it  is  an 
usurious  mode,  originating  with  abject  persons.  Menu  and  the  rest  have 
declared  it  so :  this  must  be  supplied  in  the  text.  Consequently  a  lender 
may  exact,  even  from  a  twice-born  man,  the  interest  which  is  receivable 
from  a  man  of  the  servile  class,  or  five  in  the  hundred ;  but  such  conduct  is 
immoral :  and  this  must  be  understood  of  a  sum  lent  without  any  agreement 
for  interest,  and  which  has  been  demanded. 

LIV. 

Catyayana  declares  it :— What  has  been  amicably  lent  for  use,  shall 
bear  no  interest  until  it  be  demanded  back ;  but  if,  on  demand,  it 
be  not  restored,  it  shall  bear  interest  on  its  true  value  at  the  rate  of 
five  in  the  hundred. 

The  rate  of  five  in  the  hundred,  which  is  mentioned  in  these  iexts^  sup- 
poses a  debtor  of  a  twice-born  class  ;  for,  if  it  concerned  a  debtor  of  the  ser- 
vile class,  it  would  not  exhibit  an  usurious  transaction,  but  would  be  a  vain 
repetition  of  the  rate  of  five  in  the  hundred.  Hence  it  is  CuLLtrcABHATTA's 
interpretation,  that,  because  a  lender  may  exact  five  in  the  hundred  from  a 
debtor  of  a  twice-born  dans,  therefore  do  Sages  term  it  an  usurious  way. 

It  is,  however  J  proper  to  consider  the  phrase,  "  the  lender  is  entitled  to 
five  in  the  hundred,"  as  a  mere  repetition  of  the  rate  of  interest  receivable 
from  a  debtor  of  the  servile  class  ;  for  it  is  difficult  to  establish  another  rule 
of  interest :  and  the  sense  is,  Sages  have  propounded  this  rate  of  interest  as 
the  way  of  money-lending ;  therefore  is  a  lender  entitled  to  it.  This  may  be 
argued  on  the  authority  of  Yachbspati  Misra  ;  for  he  says  as  much  in  his 
gloss  on  a  subsequent  text  (LVI  2) :  and  it  is  proper  to  establish  the  same 
induction  in  the  present  instance ;  for  there  is  no  difference ;  and  this  interest 
should  be  understood  in  all  cases  where  no  agreement  for  interest  was 
expressly  made. 

If  a  debtor,  having  received  a  loan  free  of  interest,  ^  to  another 
country  after  the  debt  has  been  demanded,  interest  is  ordained  after  the 
lapse  of  three  months  ;  the  Sage  also  propounds  interest  in  the  case  of  a 
debtor  who  remains  in  the  same  country. 
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LV. 

CAtyatana  :  —A  debtor,  who,  even  residing  in  his  own  country,  pays 
not  the  debt  after  more  demands  than  one,  shall  be  forced,  however 
unwilling,  to  pay  interest  on  it,  though  not  stipulated,  after  the 
lapse  of  one  year. 

Meaning  the  very  sftme  case,  VrsRKt;  says  in  the  text  above  cHed 
j[LIi),  *'  after  the  lapse  of  one  year.*' 

According  to  MitSA,  the  phrase  **  if  he  go  to  another  country*'  (LI)  is 
indeterminate ;  for,  citing  the  last  text  (LV),  he  says,  all  this  supposes  pay- 
ment fraudulentiv  withhSd ;  but,  in  a  ease  void  of  deceit,  the  rule  of  Vishnu 
(LII)  is  appUeeile.  Tet,  in  fa^,  a  journey  to  another  coun^  is  equivalent 
to  fraud ;  but  he  who  resides  in  his  own  country  is  not  emppeeed  to  practise 
fraud,  but  only  procrastination.  Both  texts  therefora  coincide.  Thita,  the 
two  different  periods  for  the  receipt  of  interest  are  regulated  by  the  practice 
or  omiasion  of  fraud,  instanced  in  the  iMlor'«  journey  to  a  foreign  country, 
and  He  residence  in  his  own  country.  It  is  then  onfv  considered  as  a  jour- 
ney to  another  country,  when  the  debt  cannot  be  demanded  at  the  place 
where  the  debtor  resides ;  not  when  he  merely  quits  the  village,  and  so  forth. 
Even  though  both  parties  reside  in  the  same  town,  yet  if  the  debtor  abscond 
whenever  he  sees  the  creditor,  it  is  the  same  mth  a  journey  to  another 
country.  Or,  if  both  reside  in  a  foreign  country,  it  is  a  residence  in  the 
same  country.  Hence  both  texts  coincide  in  eoneiiering  the  fraudulent 
intent  of  the  debtor  :  and  if  a  debtor,  from  whom  payment  is  demanded,  go  to 
another  country  after  appointing  a  time  ofppufnent^  and  returning  pay  the 
aum  at  the  time  appointed,  there  is  no  fraud. 

''  Pays  not"  (LV) ;  '  the  debi^  Or  principal  sum,'  should  l>e  supplied  in 
the  text.  *'  After  more  demands  than  one;"  after  repeated  demands.  The 
reading  af^roved  by  CHAKDCSWAaA  is  dvahdi  instead  of  dhar^t ;  still  the 
meaning  is, ''must  pay  to  the  creditor."  Consequently,  the  ascertained 
sense  of  the  text  is  Uiis :  in  the  case  of  a  loan  made  through  friendship,  if  it 
be  not  paid  after  demand,  and  any  fraud  be  practised,  interest,  though  not 
prepiouily  agreed  on,  accrues  after  the  lapse  of  three  months  ;  but  if  no  fraud 
be  practised,  after  the  lapse  of  one  year. 

LVL 

Oattataka  : — Should  a  man,  having  bought  a  marketable  commodity, 
frauduUndy  go  to  another  country,  without  paying  the  price  of  it, 
that  price  shall  bear  interest  after  three  seasons,  or  sue  months. 

2;  Even  without  a  journey  to  a  foreign  country^  a  deposit,  the  balance  of* 
interest,  a  commodity  sold,  and  the  price  of  a  commodity  purchased^ 
not  being  paid  or  delivered  after  demand,  shall  bear  interest  at  the^ 
rate  of  five  in  the  hundred,  if  the  dMor  be  a  S'lidra.* 


*  The  Ust  verae  is  again  cited  in  Book  U.  Chap.  I.  v.  32. 
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The  third  measure  of  the  second  verse  is  read  in  the  Ohinid$nenif 
YdehfamdnbnaoMdd<idycUj  instead  of  YdchyamanamadattaneMt :  (it  malku 
no  charge  in  the  sense,) 

Shauld  a  man^  haring  taken  a  marketable  eommoditj  or  vendible  ibmg^ 
such  as  cloth  or  the  like,  go  to  another  country,  that  is  abscond,  without 
paying  the  price  of  it,  fiat  price  shall  bear  interest  after  three  seasons,  or 
six  months.  What  iotiorHstP  The  Sage  subwins  it,  "  A  deposit  <Sco.  aliall 
bear  interest  at  the  rate  of  five  in  the  hundred"  (LVI  2).  Tte  prohibition 
of  interest  on  a  deposit,  and  on  the  price  of  a  commodity,  will  be  explained 
as  restricted  to  a  deposit  and  price  not  demanded.  "  Balance  of  interest ;" 
the  compound  term  is  in  the  form  of  appoaitioQ  called  taipurusha.  Such  ia 
Miaba's  opinion. 

The  terms  may  be  joined  ip  th^  form  ealled  Oarmadhdraya ;  ^'  inteiest 
and  the  balance  of  it ;"  for  thia  apposition  is  preferable.  If  it  be  asked, 
baUnce  of  what  ?  the  answer  is  suggested  by  the  nearest  term,  balaiioe  of 
intevett.  Sudi  is  OaANDMWABA'a  interpretation^  Bu^  it  may  be  ques- 
tioned, why  the  terms  should  not  he  explained,  in  the  apposidon  named 
Carmad^rayOi  ^^  remaining  interest.'* 

Here  it  should  be  remarked,  that,  according  to  many  commentators, 
the  period  when  the  principal  is  doubled,  excepting  this  case  of  periodical 
interest,  is  the  time  wnen  tne  debt  should  be  paid  by  the  debtor^  and  inter- 
est be  received  by  the  creditor^  If  a  debtor  do  not  pay  it,  although  it  be 
then  demanded,  but  put  off  payment,  saying,  "  it  shaH  be  paid  to-morrow,  or 
it  shall  be  paid  tlie  day  after  to-movrow,"  in  that  case,  legal  interest 
accrues  after  six  months  :  "  balance"  is  here  a  general  instance.  According 
to  others,  if  an  honest  debtor,  being  then  unable  to  discharge,  the  debt, 
stipulate  interest  and  renew  the  contract,  interest  commences  from  that 
date,  and  is  wheel-interest:  sinee  interest  is  here  stipulated,  the  rate  of  two 
in  the  hundred,  and  so  forth,  is  not  applicable  to  this  case. 

Or  it  may  be  thus  explained :  If  a  balance  of  interest  only  be  due, 
there  is  no  wheel-interest:  for  this  reason  the  word  '^  balance"  is  here  em- 
ployed. But,  if  the  whole  interest  be  due,  interest  also  accrues  afber  the 
lapse  of  six  months,  under  the  rule  exemplified  by  the  case  of  the  staff  and 
bread.^  But,  if  the  interest  have  been  paid,  and  the  principal  only  be  due, 
it  bears  no  interest,  however  long  it  remain  unpaid  (XLIII).  In  this  case 
it  must  have  been  particularly  specified  by  the  parties,  '^  that,  which  remains 
due,  is  the  principal ;  this,  which  ispaid^  is  the  interest."  In  the  case  of 
periodical  interest,  also,  if  it  be  not  regularly  paid  month  by  month,  this 
text  (LVI)  is  applicable. 

"  A  commodity  sold,  and  the  price  of  a  commodity  purchased  (crayam 
viorayamt)  :*'  that  which  is  purchased  (cfiyate)  is  (craya)  the  commodity  ; 
that  for  whieh  a  vendible  commodity^  as  a  cow  or  the  like,  ia  sold 
{mcr^aff;)^  is  {mcrtfya)  the  priQe.  Here  also  three  seasons  are  .uuderst<>Qd. 
Therefore,  on  a  bailment,  on  the  balance  of  interest,  on  a  vendible  commo- 
d^i^k  a^^  on  tbe^priee  of  a  comioiodity,  if  they  be  demanded  a^d  bq<»  d<di- 
veired.  interest  must  be  paid  afb^r  six  months,  at  the  rate  of  five  in  the  hun- 
dred, i)y  a  defaulter  of  the  servile  class ;  for  it  coincides  with  the  rate  pre- 
scribed  for  that  class  (XXl!X  2).  Mnou. 

*  The  role  may  be  liiaa  expressed :  **  the  Rreater  includes  the  less."  The  example 
•Haded  tp  iitkU :  one  laiiLaxmtnfir  throw  awa^  urn  br^d  touched  with  the  staff ;  ol  couise 
the  staff  was  uo  less  to  be  shunued  ttiap  the  bread  it  had  soiled. 

+  Tn  the  MsuaT  acceptation,  the  sonse  would  he  *  purchase  and  sale.' 
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tSoHM  hoM,  that,  if  three  fteMons  must  be  also  understood  in  this  text, 
thepreoeding  tett  would  be  auperftoous ;  it  ts  therefore  proper  not  to  connect 
the  terms  with  the  three  seasons  there  mentioned.  How  then  in  the  period 
cMeroiined  when  intereit  shall  oommenoe  on  the  balance  of  interest^  and  so 
forth  P  B^ng  mentioned  in  the  same  text  with  the  price  qfa  eomwmdUf^ 
intereH  commeneet  on  these,  as  on  the  price  of  a  commodity,  after  three 


That  should  be  questioned ;  for,  since  the  phrase  must  be  separattely 
referred  to  "  deposit"  and  the  rest,  there  is  no  difficulty  in  thii  ooostructiou 
of  the  text,  *'  on  the  price  of  a  commodity  (vicrava)  interest  accrues  after 
three  seasons.**  Why  has  not  the  Sage  inserted  m  this  text, ''  after  three 
seasons,"  and,  "  go  to  another  coimtry,**  and  omitted  those  terms  in  the 
preceding  text  ?  The  objection  it  not  admissible,  for  with  Sages  there  can 
be  BO  expostulation. 

By  Myiiig,  "  must  be  paid  by  a  defaulter  of  the  servile  dass,*'  it  is 
established,  that,  in  the  case  of  amicable  loans,  interest  at  the  rate  of  five 
in  the  hundred  shall  only  be  paid  by  a  Suira  ;  for  interest  on  eUoh  a  loan, 
and  on  deposits  and  the  reel,  can  only  be  payable  Uf  himy  after  t^  lapse  of 
three  moaths,  and  six  months  respectively.  Therefore  a  man,  wfao^  aiber 
receiving  the  price  of  the  cow,  does  not  deliver  that  cow  when  demanded^ 
though  sold  by  him,  and  a  purchaser  who  does  not  pay  on  demand  the  just 
price  of  a  commodity  purchased,  must  pay  interest  at  the  rate  of  five  in  the 
hondred  and  soforth^  ia  the  inverse  order  qfchssee. 

The  Betndoara* 

For  a  series  may  be  either  direct  or  inverse. 

Doea  the  cow,  or  the  price  of  the  cow,  bear  interest  at  the  rate 
of  five  in  the  hundred  P  It  is  the  same  tiling  \  for,  since  a  cow  cannot  be 
divided,  it  is  only  her  value  that  is  divided,  as  has  been  already  mentioned. 
If  a  man,  having  bought  a  cow,  go  to  another  country  without  paying  the 
prioe,  must  the  cow  or  the  price  be  delivered  with  interest  luter  three 
months  ?  It  is  said,  the  price  only  must  be  paid  with  interest ;  for,  after 
the  purchase,  the  cow  became  the  property  of  the  purchaser.  Accord- 
ingly,  on  religious  occasions,  people  dismiss  bulk  and  the  like,  which  they 
have  purchased  for  a  price  promised  hut  not  yet  delivered.  Purchase  is  only 
forfeited  by  neglect  during  a  specific  time.  To  expatiate  would  be  vain. 
Bnt  he  who,  having  sold  a  cow  and  received  the  price,  does  not  deliver  the 
cow  sold,  must  give  her  with  interest  after  six  months. 

In  the  preceding  text  a  demand  must  be  absolutely  understood :  if  the 
thin^  be  demanded  but  not  delivered,  it  bears  interest ;  not,  if  no  demand  bo 
made.  Again ;  under  the  expression  '*  go  to  another  country"  (LYI  1), 
iatarest  after  three  seasons  is  ruled,  if  fraud  be  practised,  by  (he  same  rea- 
soning with  that  above  stated. 

LVII. 
QknktASiL :— Bat  be  who,  having  received  a  Gbattel  lent  for  use, 
gp&&  to  a  foreign  country  without  restoring  it,  must  pay  interest, 
aceording  to-  the  vahie  of  it,  after  three  seaaona,  or  iua  numthe. 

"  A  Chattel  lent  for  use''  (t/dchitaca);  a  thing  intrusted  to  him. 

The  Se4nde0r0* 
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Meaniii^  ornaments  or  the  like  for  decoration,  which  a  man,  asking 
iydchUwd)  fi  oin  any  i>er8on,  ha8  obtained.  In  regard  to  this,  the  same 
practice  prevails  with  that  reapectuoig  other  bailments. 

But  MiBBA  says,  ihefaiikwing  teits  of  Nabbda  concern  Chattels 
liitruBted  for  use. 

LVIII. 
Kabeda  : — There  shall  be  no  interest,  without  a  special  agreement^ 
on  valuable  things  lent  through  friendship  ybr  u$e^  not  for  consump* 
lion ;  but,  even  without  agreement,  property  so  lent  bears  interest 
after  half  a  year ; 

2.  This  is  declared  to  be  the  legal  rate  of  interest  on  amicable  loans. 
But  the  rate  of  interest,  which  has  been  mentioned,  is  considered 
as  usury  on  grain. 

He  thus  eiponnds  the  texts :  the  word  '^  give"  here  signifies  intrust  or 
lender  Uie;  there  is  not  consequently  any  contradiction  to  the  text  above 
cited  (LI). 

Such  being  the  case,  it  is  made  evident,  that  a  loan  for  use,  which  is 
similar  to  a  deposit,  bears  interest  after  six  months,  if  it  be  not  restored  on 
demand.  But  the  text  of  Nabbda  is  cited  by  Ghakdbswaba,  after  drs- 
cussing  loans  for  use,  with  the  text  of  Vishku  (LII)  interposed.  This 
opinion  is  thereby  intimated :  a  loan  advanced  free  of  iniereet,  in  eonse* 
cjucnce  of  some  apprehension  from  human  causes,  bears  interest  in  three 
months  alter  it  has  been  demanded ;  but  a  loan,  which  is  advanced  through 
friendship,  bears  interest  in  six  months  after  it  has  been  demanded,  ^e 
text  of  Cattataka  (LIV)  is  cited  in  the  Vtvida  Ckintdmeni^  and  by  CuL- 
LUCABHATTA,  for  this  import;  and  <Am  text  must  be  similarly  expounded. 
This  observation  of  some  lawyers  is  not  toeU  founded :  for  Ghavi>B8Waba. 
has  thus  arranged  the  compilation  :  inserting  all  the  texts  of  CIttataka,  he 
quotes  texts  of  other  Sages ;  else,  if  the  text  of  Cattatajta,  (LIV)  had  the 
same  import  with  that  of  NAbxda,  it  would  be  wrong  to  interpose  another. 
Therefore  Misba's  interpretation  should  be  deemed  right  in  this  instance. 

The  term  '^  without  agreement,*'  which  occurs  in  both  hemisticlis, 
signifies  '^  not  in  any  manner  expressed  in  words,'*  thai  is,  not  stipulated  : 
hence,  if  interest  have  been  expressed  by  the  borrower,  the  creditor  may 
exact  some  interest.  **  Without  agreement"  may  he  expiained  without  a 
declaration  of  its  bearing  interest,  without  any  stipulation  of  interest;  for 
the  particle  A  is  explained  by  Amxba,  assent  or  promise.  Or  the  term 
might  signify  "  interest  not  settled  with  the  consent  of  the  borrower,"  and, 
as  here  used,  **  that  which  has  not  been  settled  to  bear  interest  with  the 
consent  of  th   borrower.'* 

"  Usury  on  grain"  (LYIII  2)  ;  on  grain  lent  without  any  afifreement  for 
interest,  but  not  repaid  on  demand.  The  rate  of  interest,  whicj^lias  been 
declared  by  Sages,  such  as  twice  the  principal,  and  so  forth,  is  deemed, 
usury.  On  a  loan  advanced,  with  a  declaration  that  interest  shall  on  no  ac- 
count be  received  thereon,  should  the  creditor  afterwards  require  interest, 
from  the  circumstances  of  the  times,  or  in  consequence  of  a  breach  of  promise, 
DO  such  interest  is  allowed :  though  not  declared  by  the  text  of  any  Sage, 
tliis  may  be  deduced  from  reasoning  by  wise  investigators. 
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A^iidKwg  to  MusAy  intorett  aooruing  in  all  theae  cases,  after  tbe 
li^pae  aJthar  a{  tbraa  or  of  six  moatlwy  munt  be  understood  of  pajveiit 
tmndoimiij  wMhM ;  boft^  if  bq  fnmd  bo  praotiaed,  interast  oomnieaoaa 
aftar  the  lapaeof  a  year^  under  the  ruWof  Yiaiuiv  above  cited  (LIV). 
In  fact^  a  jooniey  to  aaotber  country  indicates  fraud ;  and  another  country 
is  that^  during  the  debtor's  residence,  in  which  the  creditor  cannot  de- 
maud  payment  of  the  debt :  herein  Misba  and  CHAliDiawA&A.  concur. 
Bnt^  aco(Nrding  to  CHAiTDiawASAy  e  debtor  offends  not  by  going  to  another 
country  on  urgent  business,  as  has  been  already  noticed.  In  the  case  of  a 
commodity  purchased  and  the  rest,  interest  also  commences  aflier  the  lapse 
of  a  year,  if  the  debtor  hsTc  not  gone  to  another  country :  this  is  deduced 
from  the  expression  in  the  Vivdda  CkkUdrnmi^  "  in  all  tliese  cases ;"  and  is 
not  disallowed  by  CflAKsfaiwAXA,  Cull^oabhatta,  and  the  rest. 

On  a  leaa  made  without  interest,  and  of  which  payment  is  withheld 
after  demand,  interest  aeorues  at  the  end  of  three  months  :  4>n  other  things 
fraudulently  withheld  after  demand,  such  as  a  deposit,  a  Iwilment  for  use,  or 
tiie  Uke,  interest  accrues  at  the  end  of  six  months ;  but  not  restosed  through 
imdnUly,  and  submissively  refused,  they  bear  interest  aflwv  the  lapse  of  a 
year«  Such  is  the  opinion  of  CHAirnBswARA,  Gullucabhatta,  Mibba, 
Jtnd  others.  If  payment  be  withheld  by  one  taking  the  protection  of  some 
person  who  may  awe  the  creditor,  how  soon  inter^  commences  in  such  « 
case,  is  not  eximsaly  said  by  any  author. 

According  to  the  MUdethard^  interest  is  in  some  caites  due  without  a 
special  agreement,  as  is  declared  genendly  by  Nabkba  (LYIII)  ;  but 
remarking,  that  ^  interest  without  a  special  agreement  is  in  certain  eaie$  pro- 
hibited," ike  amikor  e^  the  Mitdeekard  subjoins,  as  a  particular  rule,  the 
text  eubeequenihf  eited  fLXXI).  Consequently,  from  the  several  applica- 
tions of  we  general  and  particular  rules,  interest  without  a  special  agree- 
ment accruing  at  a  certain  period  on  loans  advanced  free  of  interest,  appears 
obvioudy  suggested ;  but  no  interest,  without  a  qpecial  agreement  on  the 
price  of  a  commodity,  and  the  rest.  That,  however,  is  not  satisfactory ; 
for  interest  without  a  special  agreement  is  allowed  on  things  amicably  lent ; 
and  fines  and  the  rest  would  be  vainly  included  in  the  second  text  (LXXI). 
This  text^  therefore,  is  not  opposed  to  the  preceding  text  (LYIII) ;  but 
it  restrains  a  purchaser,  who  covetously  demands  interest  at  the  same  rate 
with  loans,  because  a  commodity  purchased  by  him  has  long  remained  with 
tbe  seller.  Accordinglv  the  text  of  Cattatava  (LYI  2)  has  a  similar  im« 
port ;  and  the  same  rule  should  be  understood  in  regard  to  the  price  of  i^ 
commodity  purchased. 

In  this  gloss,  the  third  measure  of  the  text  of  Cattatava  (LYII)  is 
read  **  after  the  lapse  of  a  year,*'  instead  of,  '^  after  three  seasons."  Con- 
se^ently,  should  a  man,  who  has  received  a  loan  exempt  from  interest,  go  to 
another  oeun^  before  it  be  demanded,  he  skall  /Mf  interest  after  the  lapse 
of  one  year  (LYII) ;  but  if  he  go  to  another  country  without  restormg  it 
after  it  has  been  demanded,  ke  skallpa^  interest  afUsr  a  lafwe  of  three 
months  (LI).  The  word  **ydekitacar  must  signify  a  loan  in  general, 
instead  of  a  chattel  lent  for  use,  for  this  text  (LYII)  is  inserted  afber  statins 
the  Ua^tjiret  eiied  (LI).  If  one,  who  remains  in  his  own  country,  do  not 
pay  the  debt  after  a  demand,  it  bears  interest  from  the  date  of  the  demand ; 
for  t^e  text  of  GatyAtaka  (LY)  does  not  specify  a  period. 

According  to  this  gloss,  what  is  the  purport  of  the  text  of  Nabxda 
(LYIII)?  The  answer  is,  two  cases  have  been  declared  according  as  the 
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debt  has,  or  has  not,  been  demanded  from  one  who  goes  to  another  e^ntrj ; 
in  regard  to  him  who  re««dos  in  his  own  country^  one  case  has  beefr  dedWM, 
ikat  Uf  the  cms  where  the  debt  has  been  demanded  ;  it  is  prot>er  to  re^  the 
text  of  NIbkda.  to  the  ca»e  of  one  who  resides  in  his  own  conntfj,  bnt  from 
whom  the  debt  has  not  been  demanded.  Were  it  80»  what  would  be  the  nde 
where  a  demand  was  made  after  a  lapse  of  seten  months  f  In  reply  it  b 
asked,  why  does  the  creditor  neglect  interest,  to  which  he  is  entitied  under 
the  authority  of  the  text,  after  the  U^^  of  six  months  t  if  through  tender- 
ness he  exact  not  interest,  the  debtor  need  not  pay  it. 

On  this  exposition,  the  text  of  ^isBiru  (LII)  concerns  obe  who  has 
received  a  loan  for  use,  and  goes  to  a  foreign  country  before  it  has  been 
demanded ;  and  the  text  of  CAttAtaNa  (LYI)  ordams  interest,  afbcir  six 
months,  on  deposits  and  the  like  not  restored  after  demand.  Accoiding  to 
this  interpretation,  if  ornaments  or  the  like  be  asked  and  obtabied  for  a  nup- 
tial festivity  or  the  like,  they  are  similar  to  a  d^oidt^  aftd  are  not  loans, 
for  they  are  stated  by  YAJBrTAWAi.OTA  with  depomts  <Book  II.  Ofaap.  I. 
T.  10).  Bat  if  an  agreement  were  made  at  the  time  «f  leeeiving  a  loan 
exBc^>t  from  interest,  or  the  like,  in  this  form,  ^'  it  shall  be  restored  by  me  at 
the  end  of  one  year ;"  in  this  and  similar  cases,  if  the  thiig  be  not  restored 
after  the  period  has  cdapsed,  it  then  bears  interest,  and  not  after  six  mooiha. 
This  and  similar  rules  may  be  deduced  by  the  wise  from  argwEanta  oanaisl 
ent  with  common  sense.  But  the  author  of  the  MMktkmA  is  revered  by 
CHANniBawABA  and  the  rest,  aud  is  more  ancient  than  they.  Of  the  two 
opinions  which  should  be  rejected,  which  adopted  in  practice^  must  bp 
determined  (rom  the  difference  of  times  and  of  places. 


Art.  IL—On  the  Limits  of  Interest^ 

LIX 

GoTAHA  :— The  principal  can  only  be  doubled  by  length  of  time^ 
after  which  interest  ceaees. 

That  which  is  lent  (prayujyati),  is  (praybaa)  the  principal.  The 
money  lent  can  be  doubled,  that  id,  can  only  be  ooubled ;  else  it  would  be 
useless  to  declare,  that  twice  the  principal  may  be  received  on  account  of 
the  length  of  time  elapsed.  By  the  word  **  only"  it  is  forbidden  to  receive 
more  than  twice  the  principal.  Accordingly  CnANB&sWABA  says,  the  word 
**0T**  in  a  text  already  quoted  from  Vrihabpati  (III)  is  indefinitd,  and 
aJbo  suggests  a  debt  doubled,  or  the  like.  *'  By  length  of  time ;''  counting 
from  a  period  somewhat  less  than  sufficient  to  double  the  pcin<»pal,  interest 
ceases  if  tke  d^t  remain  longer  due.  This  is  meant  in  a  text  eited  firom 
VBiHASrAVi  (XXVI),  Else  the  mention  of  double  the  principal  in  a  text 
of  Isw  propounding  right  and  wrong  would  be  useless.  The  text  cited  from 
HiEiTA  (XXX)  makes  this  evident ;  for  the  verb  there  ufed  QuMithS)  ng* 
■iifies  st^e  or  *'  bears  interest  no  longer  :"  and  this  interest^  su&<aeBito 
double  the  principal,  is  the  highest  interest  receivable  on  gems,  yold^  and 
the  like,  not  on  grain  or  the  lUce,  for  eiteh  limitstion  qf  iaUree^  on  grmn 
and  the  rest  is  opposed  by  a  special  text,  which  will  be  cited. 

Ch/lndeswara  remarks,  ''this  concerns  a  loan  of  valuaUe  things  in 

general  :'*  by  the  term  "in  general"   it  is  declared  that  this  text  is  a 
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ww^X^i  U^ ;  ii  foUowo,  that  special  rules  are  thereby  exposed.  Accordingly 
MiaiM.  4<i0lMre»  ihet  full  joMioiuig ;  **  bhU  coBeems  gem^,  yoM^  and  the  like, 
a^  Mdawed  by  CAttAtaha." 

LX. 
OATYATAHiL: — For  gems,   pearls,   and   coral,  for  gold  and  silver, 
for  doth  made  of  cotton^  the  produce  <tf  ftuit,   or  made  of  eilij 
fh»  prodtto^  of  insects,  or  made  of  woolj  the   produce  of  sheep, 
the  iuteresjt.  stops  when  it  doubles  the  debt. 

"  Stops  v)}«n  it  double  the  debt;"  aocumulatds  no  further.  '^  Coral," 
e^qplfliad  ia  the  phiral,  implies  "  and  the  rest,"  by  which  shells  are  iududed 
imthe  test;  for  HAbita  decUres,  that  interest  ceases  when  it  has  doubled 
the  pnncips)  at  the  rate  of  eight  punat  in  twenty-five  purdnae.  (Purdna. 
is  a  name  for  a  certain  ntsmher  of  shells.)  This  ina action  is  consistent 
wi^  practice ;  and  it  is  proper  that  double  the  principal  be  the  limited  accu- 
mulation on  shelh,  since  no  sp^^  rule  has  been  declared.  It  is  the  same 
in  respect  of  conchs  and  the  like; 

"  Of  the  produce  of  fruit ;"  as  cotton  and  the  like/*^>  "  Of  the  produce  of 
insects ;"  as  siHc  and  the  like.<**>  "  Of  the  produce  of  sheep  ;"  as  blankets  and 
the  Kke.  The  Retndeara, 

LXI. 
H'Ht^p,  stating  generally,  that  ^'  interest  on  money  received  at  once, 
n(4  month  hjf  nionti,  or  day  hy  day^  as  it  ovght^  must  never  be 
more  than  enough  to  double  the  debt,  that  is^  mare  than  the 
amount  of  the  principal  paid  at  the  same  time^^^  adds  a  special 
rc^e  :--^0n  graiP)  on  fruity  on  wool  or  hair,  on  beasts  of  burden, 
lent  to  he  paid'  in  the  same  kind  of  equal  vaiue^  it  must  not  be 
more  than  enough  to  make  the  debt  quintupled 

"**  Qrain;"  as  rice,  barley,  or  the  like.  "  Fruit"  i^sada)  or  any  thing 
p(qd|(ced  from  trees.  Here  **  tree"  is  merely  illustrative,  for  "  the  pro- 
due^  ^Mtiia)  of  a  field"  occurs  in  a  text  which  will  be  cited  from  Qotama 

(••o)  At  iaz  k  ebarActerifltio  of  Egypl,  ■»  ootton  may  be  MgucM  as  a  pzodact  belongiiig 
e^WiivQljr  to  JEpiUiL  Ilk  SatMkrU  eottw  Is  oaUed  Karpa9\ftim  wMdi  source  evidsntlyi  the 
L^nLome.  C(V(ha^iu  is  denve^.  In  the  book  of  Esthbr,  Oh.  I.  t.  6,  the  epithet  **  green''  in 
the  &tffohTeisio|),  is  rendered  in  the  Vulgate,  ccarhaairvuB,  The  word  is  frequently  met 
wHafalbUr  Bemaa  writem,  as  expressrre  cl  the  quality  of  the  maanfaetare.  For  instance, 
PmN«mBca^aeo^ndMetj9a^car6aiea(PjycAomlS6)  TMbtud 

Vll.  y.  60S,  speaks  of  cttrbasei  sinus  ;  so  also  VntoiL,  and  Ciobbo  uses  eourboBta  veia^  for 
cotton  tent-dotiis, — ^Editor. 

{*^y  8Bk  WIS  oonsidBred  by  the  ancients  as  the  prodaoe  exolusiTelT  of  China,  the  ooimtry 
of  Hk^  Sm€9.  Its.  cidtivatioB  in  JBurope,  seems  to  havQ  beea  introduced  by  the  Emperor 
JUSVPV^  about  A.  D.  630.  The  frequent  allusion  to  silk  in  the  most  ancient  SandtrU  books, 
thoqg^  Boi  Uke^  io  di^wore  fully  the  claims  of  China  in  respect  thereof,  stiU  the  m^rtion  of 
safiHUadasBiAose  occupation  itvasto  attend  to.  8ilkworms,~for  example— IVnrfrate, 
fiiiiln  I'f  tffl  'W"inn.  »n1  niffirtufrrihTrnr.  sUk^thiowei^^may  be  admitted  as  proof  that  the 
lettii^ofsflk- worms  and  the  manufacture  of  sOk,  were  things  not  unknown  in  early  ages— in 
IimT^The  above  names  occur  in  the  Rwiroryamatla^  a  work  of  some  authenticity,  suid  one 
of  the  mort  anoisni  taaUras^  er  xitnahstio  treatiBee  among  the  Hindus.— Editor. 
*  ThA  ficst  hecmistifih  has  been  already  quoted  (XLIII.) 
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(LXII).  ''  Woul  or  hair,"  what  is  afforded  by  sheep,  cow9,  and  the  like, 
as  woul,  cow-tails,  and  the  like,  a%  appeart  from  the  deriTation  qf  tks 
word  (lava)  what  is  shorn  {luyate).  The  Bekwcmra. 

What  is  shorn  (IwfaU)  is  wool  or  hair  (lava)^  such  as  wool  and  other 
hair  on  the  body  (Ibman),  Ccll^CABHATTA. 

^  Hair"  (laca)  ;  any  thing  to  be  shorn  {lal^an^yam)^  except  wool ; 
that  is,  hair  on  the  body  Qbrnan)  and  the  like* 

The  VivUu  Chiniammi. 
''  Wool  or  hair"  (Java) ;  oow-tails  and  the  like. 

The  Dipaealied. 

*'  Wool  or  hair"  {lava)  ;  the  fleece  of  theep,  the  po^  of  musk-deer, 

and  the  like.  The  MUdeghtird. 

All  therefore  agree,  that  the  word  ^^lava  "  is  synonimous  with  Ibman, 
being  derived  from  the  same  crude  verb  (lu,  cut  or  shear).  But  Mibba 
thinks,  hair  other  than  that  of  sheep  is  meant  in  the  text  of  MxKir,  be- 
cause it  is  opposed  hv  the  text  of  Catyataka  (LX).  But,  according  to 
the  Retndeara  and  the  rest,  this  text  (LX)  concerns  doth  alone ;  it  is 
almost  expressly  said  so  by  Chavdiswaba. 

"  Beasts  of  burden  ;"  employed  for  transport,  as  horses  and  the  like. 
On  these,  the  interest  of  the  loan  must  not  exceed  the  quintuple ;  with  the 
principal  it  must  not  amount  to  more  than  quintuple ;  it  can  produce  no 
more,  l^ai  the  quintuple  includes  the  principal  m  thus  inferred ;  as  it  is  de* 
dared,  that  a  debt  is  doubled  in  fifby  months,  and  aeeumulaiion  then  stops ; 
that  is,  interest  oeases ;  and  consequently  the  prindpal  is  one  part,  and 
the  interest  another  part,  which  united  make  the  double  sum ;  so,  in 
this  case  also,  by  parity  of  reasoning,  the  principal  is  one  part,  and  the 
interest  four  parts,  whidi  united  make  the  whole  quintuple  sum.  Accord- 
ingly, any  such  debtor,  who  has  borrowed  grain  or  horses  valued  at  a  hxax^ 
di^  pieces  of  nionev^  for  interest  at  the  rate  of  two  in  the  hundred,  how- 
ever long  the  period  of  debt  may  he^  can  only  be  liable  to  pay  grain  and  the 
like  amounting  in  value  to  five  hundred  pieees  of  money,  and  no  more. 

The  Seindeara. 

Here  the  rate  of  two  in  the  hundred  is  a  mere  example :  on  a  loan 
aecured  by  a  pledge  also,  where  the  rate  of  interest  is  an  eightieth  part  of 
the  principal  by  the  month,  the  interest  can  only  double  the  prindpal,  which 
consisted  of  gems,  gold,  or  the  like :  and,  by  parity  of  reasoning,  it  can 
only  make  the  debt  quintuple,  if  it  consisted  of  gram  or  the  like ;  for  no 
other  limit  of  interest  is  found  in  the  eodee  of  law.  Vbiha8PATI  (XXVI), 
declaring  that  the  principal  is  doubled  even  in  the  case  of  a  loan  secured 
by  a  pledge,  states  that  alone  as  the  limit  of  interest ;  and  it  concerns 
gems,  gold,  and  the  like,  for  it  has  the  same  import  with  the  text  of 
Cattataha  (LX), 

On  this  it  should  be  remarked,  say  some  lawyers,  that  the  rule  regards 
priests  only  ;  but,  if  the  debtor  be  of  the  military  or  other  class,  interest 
fi>U8t  make  the  debt  treble,  quadruple,  or  quintuple,  in  the  orde^  of  the 
classes  :  else  it  would  be  a  great  disparity,  that  interest  payable  by  a  Siidra 
«hould  cease  after  twenty  months ;  and,  payable  by  a  Brdhmana,  after  fifty 
months.  That  is  wrong ;  for  no  Sage  has  mentioned  interest  on  gems,  gold, 
or  the  like,  more  than  sufficient  to  double  the  principal.  As  interest  on  a 
loan  secured  by  a  pledge  stops  at  the  end  of  six  rears  and  eight  months, 
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but,  if  there  be  neither  pledge  nor  surety,  at  the  close  of  fifty  monthH ;  so, 
if  the  debtor  be  of  the  sacerdotal  class,  interest  stops  at  the  end  of  fifty 
months,  but,  if  he  be  of  the  servile  cUst,  at  the  end  of  twenty  mouths  : 
there  is  no  wi^mi  disparity  C^^J 

(«i)  From  tak  sad  o*h«  pmmm  loatUred  in  the  preseat  work,  the  reader  wfll  not  fiul 
toobwrrathsismoBC  Hlndii  SooUtv  theHri^ant  were  invariabbr  regarded  es  the  pii- 
▼neged  elm,  iwewing  T»rioas  locud  end  politicel  ni^te  in  which  the  other  labordinste 
eeete  did  not  pertieipete.  Subjoined  ere  a  few  eztracte  from  the  Inititntei  of  Manu, 
toneking  the  pf  ■— limnpe  of  the  Brikmtm$  :— 

'*  Since  the  BrtJuman  qpnng  from  the  moet  excellent  pert,  linoe  he  was  the  flnt-boni, 
and  nnee  he  pooBeeaes  tne  Vida^  he  Sa  by  right  the  chief  of  thia  whole  oreation.'' 
Chap.  L  Terse  99. 

"  Of  ereated  thiaai  the  moet  ezeellent  are  those  which  are  animated ;  of  the  animated, 
thoee  which  snbaiit  by  intelligence ;  of  the  intelligence,  mankind ;  and  of  men.  the  Acer- 
dotal  dasa."  verae  M. 

^  The  yeiy  birth  of  Brihrnam  is  a  constant  incarnation  of  Dhabma,  (God  of  Justice)  for 
the  Br6hman  is  bom  to  promote  justice,  and  to  procure  ultimate  happiness.**  verse  98. 

*'  When  a  Br6hma/n  springs  to  light  he  is  bom  above  tiie  worULtne  chief  of  all  creatures 
asn^S^d  to  guard  the  treasury  of  duties,  religious  and  etril."  verse  99. 

''  Whatever  ezSsta  in  the  universe,  is  all  In  effect  though  not  in  form  the  wealth  of  the 
sinee  the  Br^OuMn  is  entitled  to  it  all  by  his  primflgeaitare  and  eminence  of 


£Sr^ 


The  Br&hmam  eats  but  his  own  food :  wears  but  his  own  Mparel ;  and  beetows  but  his 
own  in  alms ;  through  the  benevolence  of  the  ^rdAmon  indeed,  other  mortab  enjoy  life." 
veises  100,101. 
**  Let  not  him,  who  knows  this  law,  even  assault  a  Br6kman  nor  strike  him  even  with 
,  nor  cause  blood  to  gush  from  his  body.**  Chap,  IV.  verse  169. 


*'  A  kbig,  even  thou^  dying  with  want,  must  not  receive  any  tax  from  a  BrahfMn 
mad  in  the  V^dM."  Cha{>.  VTI.  verse  133. 


A  onoe  bora  man,  who  insults  the  twice  bora  with  gross  invectives,  ought  to  have  his 
ioafna  slit ;  for  he  mrang  from  the  lowest  part  of  BriJma:* 

'^If  he  mentions  thefar  names  and  classes  with  contumely,  as  if  he  say  **  Oh !  Dkvadatta, 
thou  refuse  of  BHkkma/iUt**  an  iron  syle,  ten  fingers  long,  shall  be  thrust  red-hot  into  his 
mouth."  Chap.  Vin.  verses  270,271. 

**  Never  shall  the  king  slay  a  Br4Jman  thouf  h  convicted  of  all  poasiUe  crimes ;  let  him 
banish  the  offender  from  his  realm ;  but  with  all  his  property  secure  and  his  body  unhurt." 
Caiap.  VIIL  verse  880. 


Let  not  the  king,  althou^  in  the  greatest  distress  for  money,  provoke  Br^vMim  to 
— gerjy  taking  their  proper^."  Chap,  ui,  verse  813. 

"  Waat  prince  oould  gain  wealth  by  oppressing  those,  who,  if  angry  could  frame  other 
worlds  and  regents  of  wcnrlds,  could  give  bemg  to  new  gods  axKl  mortals."  verse  815. 

**  A  BrdhmoKi^  whether  learned  or  ignorant  is  a  powerful  divinity."  verse  317. 

"  Thoui^  Bi4hmam9  employ  themselves  in  aU  sorts  of  mean  occupation,  they  must  inva- 
rid^  be  honored ;  for  they  are  something  transcendently  divine.'^  verse  319. 

We  however,  oocasionaUv  meet  with  passages  showing  the  utter  ineflBciency  of  the 
mere  study  of  the  VMoMj  ana  outward  form  of  austerities  to  secure  happiness  :~for  instance,— 

"  To  a  man  contaminated  by  sensuality,  neither  the  Vidoi^  nor  liberality,  nor  sacrifices, 
nor  strict  obeervaaees,  nor  pious  austerities  ever  procure  felicity.*'  Chap.  II.  verse  97. 

*'  As  an  elephant  made  of  wood,  as  an  antelope  made  of  leather,  such  is  an  unlearned 
Brikmum ;  those  three  have  nothing  but  names.**^  verse  157. 

His  above  passagee,  some  of  whidi  are  cited  in  this  work,  speak  for  themselves,,  and 
remdMBo  conmient. 

Bf  Vay  of  conclusion  it  may  be  mentioned,  that,  in  later  times,  when  the  sects  of  Viiknu 
{VmtkniKvfut)  and  Siva  (Saivcu)  had  sprung  up  among  the  Br6hman$.  and  the  Indian  world 
was  cKvided  between  them~the  odium  thdologicum  running  hign,— it  would  seem  that 
different  deities  had  been  ascribed  to  different  casts ;  and  even  particular  families  appear  to 
have  had  assigned  certain  gods  which  were  nunre  exclusively  celelHrated— im  the  J^aret  and 
PauUu  of  the  Bomans  of  old.  In  the  following  quotation  from  the  Vatithta-Smriii^  the 
Mmmimy  who  are  the  opponents,  are  handled,  it  will  be  seen,  rather  roughly,  by  the  follower 
of  the  opposite  doctrine. 

**  A  BHUkmtm  versed  in  the  four  V(da$^  who  does  not  find  Vasudsva,  (Kbisbna)  is  a 
denhej  ef  n  BrdMman,  trembling  for  the  heavy  burden  of  the  VSda.  Therefore,  unless  a 
man  be  a  VaUknava,  his  BrahtMhood  will  be  lost ;  by  being  a  Vaiiknava  one  obtains  per- 
leeilon,  there  is  no  doubt.  For  NXrataha  (YlSBirD)  the  highest  Brdhmem,  is  the  deity  of 
the  Brdkmam;  Soma,  Sueta,  and  the  rest,  are  the  gods  of  the  Kek<Unfa9  and  VaUnki ; 
%hae  BUDKA  and  similar  gods  ought  to  be  sedulously  worshipped  Inr  the  tSydruB,  When 
the  worship  of  Bubba  is  enjoined  in  the  Purdtuu  and  law  booksi  it  hae  no  referenfie  to 
MBbMRis,  as  Prajapati  (Brahma)  dedared."  The  worship  of  Bajdua  and  the  Tritmndra 
(tile  tiiree  horisontal  maria  across  the  forehead  with  ashes  of  cow-dung  &c,)  are  celebrated 
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Interest  on  grain  or  the  like  makes  the  deht  quintuple  in  so  much  time 
as  is  sufficient  for  interest  to  become  equal  to  four  times  the  debt,  whether 
at  the  rate  of  an  eightieth  part  and  so  forth,  if  a  pledge  or  the  like  have 
been  given,  or  at  the  rate  of  two  in  the  hundred  and  so  forth,  if  there  be 
neither  pledge  nor  surety  ;  not  in  so  much  time  as  would  make  other  debts 
double :  else,  since  the  law  orduins  monthly  interest  at  the  rate  of  an 
eightieth  part  and  so  forth,  something  less  than  twice  the  principal  would 
be  received  on  grain  or  the  like,  if  the  period  elapsed  were  one  day  short 
of  eight  months  above  six  years,  but  five  times  the  principal  would  be 
received  on  grain  and  the  like  if  the  eighth  month  were  completed  ;  which 
would  be  a  great  disparity.  Since  fifty  months  and  various  other  periods 
are  not  ruled  univertalfyf  it  is  proper  to  affirm,  that  interest  ceases  at  those 
periods  respectively,  when  it  has  risen  to  so  many  times  the  principal. 

LXII. 

GoTAMA  : — Interest  on  milk  or  curds,  on  the  hair  of  goats  and  the 
like,  on  the  produce  of  a  field,  and  on  beasts  of  burden,  shall 
rise  no  higher  than  to  make  the  debt  quintuple. 

What  is  produced  from  cattle  (paibrupafSjfaid)  is  (paetipaja)  the  pro- 
duce of  cattle,  such  as  milk  and  the  lik^,  excepting  however  clarified  butter. 

The  Chiutdmeni. 
In  the  Retndcara  a  gloss  is  found,  *<  milk,  clarified  butter,  and  the 
like."     It  is  liable  to  objection  ;  for  interest  making  the  debt  octuple  will  be 
declared  for  clarified  butter. 

"Hair"  (Ibman)',  wool;  for  aheba  explains  wool,  the  hair  of  sheep 
and  the  like. 

"  The  produce  of  a  field ;"  fruit  produced  from  a  field  as  barley,  wheat, 
plantains,  mangos  and  the  like.  The  Retndeara. 

It  also  proper  to  include  grain  in  general  under  this  term.  Interest 
on  grain,  making  the  debt  quintuple,  is  declared  by  Mrku  and  Gotaha 
lul  by  VeIhaspati  it  is  d*eclared  to  make  the  debt  quadruple. 

LXIII. 
Vrihaspati  : — On   the  precious   metals   or  gems  the   interest   may 
make  the   debt  double ;   on  clothes   and  inferior   metals,  treble ; 
on  grain,   quadruple ;    so  on   fruit,   beasts  of  burden,    and  wool 
or  hair. 

"  Precious  metals  ;"  gold  and  silver.  The  Retndeara. 

It  is  a  general  expression  comprehending  gems  and  the  like;  for  the 
rule  coincides  with  that  of  Catyatat^a  (LX). 

The  term  "  inferior  metals"  signifies  all  other  minerals  except  gold  or 
silver,  namely  copper  and  the  rest.  The  Retndeara, 

in  the  Pttrdnot  but  only  for  the  Kchatnyas,  Vaitpas  and  Sudraa,  and  not  for  the  othen. 
Therefore,  ye  excellent  Mums,  the  Tripundra  must  not  be  worn  by  Br&hman^:* 

The  above  extract  affords,  no  doubt,  a  fair  specimen  of  the  genua  irritabilc  vatum  prevail- 
ing among  Hindu  dogmatists,— Edftob. 
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Exclusive  also  of  gems  and  the  like ;  for  otherwise  it  would  contradict 
CATTAYAiirA.  It  is  ordained  by  this /cjp^  (LXIII),  that  interest  on  grain, 
fruit,  hair  or  wool,  and   beasts  of  burden,  may  make  the  debt  quadruple. 

LXIV. 

Vishnu,  cited  in  the  Retnacara  : — On  precious  metals,  or  gems^ 
the  highest  interest  shall  make  the  debt  double ;  on  cloth,  tre- 
ble ;  on  grain,  quadruple ;  on  fluids^  octuple  :  on  female  slaves 
or  cattle,  the  offspring  shall  be  taken  as  interest. 

On  female  slaves  and  the  like,  and  on  cattle,  such  as  cows,  female 
buffaloes  and  the  like,  which  the  owner,  unable  to  maintain  them,  has  lent 
to  some  person  that  they  may  be  supported  and  bear  offspring,  allowing 
09  the  eoMideraiion  of  their  mpport  the  milk  of  the  female  quadrupeds,  or 
the  service  of  the  female  slaves,  and  which  have  remained  long  with  him, 
the  offspring  shall  bc  the  only  interest ;  that  is,  no  other  interest  shall  be 
taken.  Chakdeswaba. 

The  text  should  be  read,  "  on  grain  treble,  on  cloth  quadruple ;"  by 
which  the  remark  of  Chakbeswaba  is  justified  :  "  Vishnu,  Va^isht'ha, 
aud  HlaiTi,  declare  that  interest  on  grain  may  make  the  debt  treble." 

Before  the  phrase,  *'  on  female  slaves  and  cattle,  the  offspring  shall  be 
the  interest,"  "on  fluids  octuple"  has  been  omitted  by  the  error  of  the 
transcriber ;  for  it  is  found  in  the  Vivdda  Chintdmeni,  and  the  same  is  pro- 
pounded by  Yajntawalcta.  **  Fluids"  intend  salt  (though  orystallized), 
and  oil  and  similar  commodities. 

LXV. 

Yajnyawalcya  : — The  offspring  of  female  slaves  or  cattle  shall  be 
taken  as  interest ;  on  some  fluids  the  highest  accumulation  through 
interest  may  be  eight  times  as  much  as  the  principal ;  on  clothes, 
grain,  precious  metals  or  gems,  it  may  be  in  order  four  times, 
three  times,  or  twice  as  much  as  the  articles  lent. 

The  offspring  of  female  slaves  or  cattle,  taken  as  (vrtddhi)  interest, 
or  increase  in  its  accepted  sense,  is  not  the  highest  legal  interest  (paramO' 
vrtddhi),  for  the  term  is  explained  by  authors  according  to  its  derivative 
sense  varddhana)  increase  in  general  (from  the  crude  verbw^^A,  grow):  the 
offiipring  of  cattle  and  of  female  slaves  is  the  only  interest ;  it  is  possible 
that  cattle  and  female  slaves  should  be  lent  by  one  who  is  unable  to  maintain 
them,  and  who  wishes  they  should  be  supported  and  bear  offspring. 

The  Mitdeshara. 

S^LAf  ANI,  in  his  commentary  on  Yajktawalcya,  says ;  since  there 
can  be  no  other  interest  on  female  goats  and  the  rest,  and  on  female  slaves 
and  the  like,  placed  as  pledges,  their  offspring  is  the  only  interest.  The 
highest  interest  on  oil  and  the  like  lent  at  interest,  being  added  to  the  prin- 
ci^,  makes  the  debt  octuple,  and  accumulates  no  further. 

Thus^  according  to  some  opinions,  cattle  and  female  slaves  are  not 
considered  in  such  a  case  as  constituting  a  debt ;  and  it  is  intimated  in  the 
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gloss  of  the  MUdcthdra,  that  they  do  not  constitute  a  debt :  since  they  be- 
long  to  the  original  roaster  alone,  they  do  not  fall  under  the  description  of 
debt.  Yet,  if  female  slaves  and  the  *'rest  be  at  any  time  accepted  as  loans 
by  any  person,  then  the  limit  of  interest  should  be  deemed  the  same  as  on 
gems,  yoW,  and  the  like ;  for  no  special  rub  has  been  delivered. 

*  "  Cattle  "  is  understood  in  the  feminine  gender,  from  the  contiguous 
term  •*  female  slaves ;"  hence  it  is  rightly  expounded,  female  goats  and  the 
like,  and  cows  and  female  buffaloes  and  the  like  :  in  fact  the  term  "  female 
slavei  "  is  a  general  illustration. 

LXVL 

Vasisht'ha  :— Gold,  silver,  and  gems,  may  be  doubled ;  grain  tre- 
bled ;  fluids,  as  sugar  just  expressed  and  the  lihs^  are  under  the 
same  law  with  grain  ;  and  so  rare  flowers,  roots,  and  fruit  : 
what  is  sold  by  weight,  except  gold  and  the  like^  may  make  the 
debt  eight  fold. 

"  Fluids  ;••  the  juice  of  sugar-cane  and  the  like  t^  these  also  are  trebled. 

The  Beindeara. 

It  is  expounded,  juice  of  sugar-cane  and  the  like,  because  it  will  be  declared, 
that  oil,  salt,  and  similar  commodities,  are  increased  eight  fold. 

"  And  flowers,  roots,  and  fruit  j**  by  the  particle  "  and"  the  phrase  is  con- 
nected with  the  word  trebled,  to  which  the  sense  of  the  text  reverts  :  the 
eonstrucfcion  therefore  is,  ''  so  flowers,  roots,  and  fruit,  are  also  trebled." 
Ghandbswaba  gives  a  similar  exposition.  In  the  Vivdda  Ohintdmeni  it  is 
observed,  that  interest  on  the  produce  of  fruit,  insects  and  sheep,  and  on 
flowers,  roots,  and  fruit,  is  declared  by  CattAtaki  (LX),  and  by  VaSisht'ha 
(LXVI^  to  make  the  debt  double,  and  treble.  The  passage  at  large  will  be 
quoted  from  Misba  in  another  place. 

'<  What  is  sold  by  weight;"  literally,  what  is  held  in  the  scale;  namely, 
at  the  time  of  sale  for  the  purpose  of  determining  its  quantity ;  and 
that  is  camphor  and  the  like.  Although  gold  and  the  Test  be  nkewise 
sold  1^  weWhty  yet  they  cannot  be  intended  by  the  text,  because  a 
special  law,  limiting  accumulation  to  twice  the  principal,  opposes  thai 
construetion. 

Interest  on  gnnn  trebles  the  debt  ( X LI V  2).  Grain  may  be  doubled  at  the 
time  ef  harvest,  that  is,  when  new  grain  is  gathered  ;  it  may  be  doubled 
at  that  season,  even  within  two  ov  three  monies  from  the  date  qf  ike  loan* 
But,  if  not  repaid  at  the  season  when  new  grain  is  gathered,  it  is  trebled, 
and  bears  no  further  interest.  '^  8o  may  wool,  SccJ*  wool  and  cotton  bear 
the  same  interest  with  grain.  <'  Fibres  of  grass,"  or  reeds,  and  grass  and  the 
rest,  may  be  increased  eight  ibid  in  one  year.  Such  is  Ute  sense  of  libe  text 
(  X  LI V  2.)  The  Reimdemr0. 

From  this  gloss  it  follows,  that  interest  on  grain  on^f  trebles  the  debt. 
Consequently,  Vishntj  Tajntawalcta,  VaIisht'ha  and  HabIta,  pro- 
pund  the  limit  of  interest  angrain  at  three  times  the  principal.  But  this 
contradicts  the  accumulation  stated  in  the  texts  of  many  Sages,  **  three 
times,  four  times,  and  five  times  the  principal." 
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On  this  point  MiSBA  says,  if  the  price  of  grain,  after  the  crop  is  produced, 
have  fallen  helow  the  price  it  hore  at  the  time  when  it  was  lent  before  the 
barvestf  the  debt  may  be  trebled  ;  if  the  price  be  more  reduced,  quadrupled ; 
if  still  more  reduced,  quintupled ;  but  when  the  price  has  fallen  rery  little^ 
tlie  debt  h  only  doubled :  and  he  expounds  the  text  (XLIV  2)  otherwise,  as 
will  be  mentioned.  According  to  this  gloss,  it  appears,  from  the  cireum- 
ctanoet  mentioned,  '*  lent  before  the  harvest,  and  repaid  at  the  time  of 
harvest,"  that  the  limits  of  interest  are  not  stated  in  the  text :  consequently, 
when  interest  is  received  at  the  legal  rate  of  an  eightieth  part  and  so  forth, 
how  far  does  accumulation  extend  ?  To  this  question  there  is  no  answer. 
If  it  be  affirmed,  according  to  this  exposition,  that  interest  doubling  or  trebling 
the  debt  is  opposed  to  the  rate  of  an  eightieth  and  so  forth,  then  it  contara- 
dicti  the  RetndeMrM  ;  for  there  interest  is  stated  at  two  in  the  hundred  and 
the  like,  and  it  is  inconsistent  with  reason  to  admit  a  different  rate  of  interest 
upon  gram  from  that,  which  iipretcribed/or  other  articles*  This  and  other 
objections  may  be  suggested. 

The  author  of  the  Retndeara  reconciles  the  seeming  inconsistency  of  such 
forms  afinUrett,  by  distinctions  relative  to  the  good  or  bad  qualities  of  the 
borrower,  and  the  4Ufference0  of  time  and  plaoe.  S^lapavi  holds,  that  the 
texts  tfkould  be  expounded  according  to  the  length  or  shortness  of  the  period 
«lapsed.     In  the  Vivdda  Ohinidmeni  several  modes  are  stated. 

Theofrmion,  intimated  in  the  RehhAeura,  is,  that  interest  on  grain  doubling 
the  debt  at  t^  time  of  harvest,  einilar  interest  on  wool  and  cotton,  and 
interest  on  reeds,  grass  and  the  rei t,  making  the  debt  octuple  in  one  year, 
Donoem  debtors  of  mixed  classes ;  for,  stating  the  fint  text  of  Habita 
(XXXIY  and  XLIT 1)  as  intending  borrowers  <^  mixed  classes,  the  author 
tites  tlie  other  text  (XLIV  2),  prefacing  it  with  the  word  "  so  ;*'  else^  if  it 
"onlhr  eoneemed  the  limits  of  interest,  it  would  be  incongruous  to  cite  it 
under  that  other  title.  Accordingly,  in  his  gloss  on  the  text  of  Gattataxa 
(LX),  he  expounds  "  produce  of  fruit"  eotton  and  the  like.  But  inteiest 
trebHng  the  debt  is  stated  as  the  limit  of  interest ;  for  that  coincides  with 
tke  text  of  VAfiiSHT'HA  (XLYI). 

it  is  said,  intoest  oo  reeds,  grass  and  the  rest,  makes  the  debt  octuple  at 
the  dose  of  one  year ;  what  is  ^e  accumulation  on  produce  oJfiMk,  and  on 
lyeluits  of  bnrdmi  and  the  like  F  The  answer  is,  when  twice  the  principal  is 
1^  limit  of  intetest,  th»e  the  order  di  classes  is  supposed  :  in  other  oir- 
eumtftanees,  the  rate  of  interest  on  produce,  on  beasts  of  burden  and  the  like, 
is  dtferent ;  and  the  rate  assumed  is  that  which  is  propounded  by  Habita 
for  reeds,  grass  and  the  rest ;  since  it  is  a  rule,  that  a  construction  of  law, 
sstaUished  in  <Hie  case,  is  also  applicable  to  other  cases,  unless  there  be 
^m^Uient  objection.  As  an  accumulation  raising  the  debt  eight  fold  at 
the  ebse  of  one  year  is  declared  to  be  the  limit  of  interest  on  clarified  butter 
aad  the  rest,  so  five  fold  ii  the  Umit  on  produce,  beasts  of  burden,  and  the 
■test.  But,  in  fact,  since  there  is  no  law  to  serve  as  authority  for  such  an 
inferenoe,  the  rate  of  an  eightieth  part,  and  so  forth,  on  produee,  heoite  ef 
Uttdmi  and  the  rest,  should  be  received  from  men  of  mixed  classes,  as 
imU  as  from  JBrdhmafuutaid  the  rest.    Such  is  the  principle  cfthelaw^ 

But,  in  the  case  of  Brdhmanat  and  the  rest,  three  times,  four  times,  and  five 
times  the  principal  (to  be  established  according  to  the  qualities  of  the 
d^lytor),  at  the  same  periods,  in  which  interest  may  accumulate  at  the  rate 
of  an  eightieth  part  and  so  forth,  so  as  to  double  the  principal  which  has 
been  lent  to  men  of  mixed  classes,  and  made  payable  at  the  time  of  harvest, 
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fall  under  the  description  of  stipulated  interest,  and  are  therefore  immoral. 
Not  being  stipulated  in  a  time  of  extreme  distress,  would  it  not  be  interest 
which  need  not  be  paid  ?  It  might  be  so  ;  but  it  would  be  paid  by  the 
debtor,  that  he  may  be  able  to  borrow  again.  Such  is  the  principle  of  the 
law.  In  fact,  having  been  settled  by  many  former  debtors,  it  must  be  now 
paid,  though  not  stipulated  in  a  time  of  extreme  distress ;  as  has  been 
already  mentioned*  When  the  borrower  himself  fixes  the  rate  of  interest, 
then  only  is  it  required,  as  a  condition^  tliat  it  should  be  stipulated  in  a 
time  of  extreme  distress. 

But  MiBRA  expounds  the  text  of  Harita  (XLIV  2),  since  "a  year" 
may  suggest  other  periods,  such  as  Efty  months  and  the  like,  if  the 
principal  lent  in  kind  be  alone  considered,  it  may  be  doubled  or  trebled, 
or,  as  stated  by  other  Sages,  quadrupled  or  quintupled ;  the  interest  is 
regulated  by  the  price.  As  an  instance  of  the  variation  of  interest  with 
the  difference  of  price,  he  adduces  the  text  of  Menu  (XXXIII);  and  he 
reads  the  text  of  Habita  (XLIY  2),  grain  may  be  doubled  **  if  the  principal 
nlonehe  considered**  (mule),  instead  of  grain  may  bedoubled  '^  at  the  time 
of  harvest"  (tuU). 

On  this  some  remark,  that  with  all  debtors  grain  is  doubled  at  the  time  of 
harvest,  that  is,  when  new  grain  is  gathered ;  by  this  special  rule  the  rate 
of  an  eightieth  part  and  so  forth  is  barred  :  but  interest  for  one  or  two  montba 
must  be  regulated  by  proportionate  subdivisions  ;  and  the  highest  interest 
makes  the  debt  three  fold.  Such  is  Habita's  meaning ;  and  the  apparent 
contradiction  to  the  texts  of  other  Sages  must  be  reconciled  as  before.  ''  So 
wool  and  cotton  ; "  interest  on  these  also  doubles  the  principal,  and  precludes 
the  rate  of  an  eightieth  part  and  so  forth.  To  the  question,  when  does  the 
principal  become  doubled  ?  the  Sage  replies,  '<  in  one  year."  He  subjoins 
the  limit  of  interest  on  grass,  reedtf,  and  the  like  ;  ''  but  grass,  &c.  may  be 
increased  eight  fold." 

That  is  not  accurate  ;  for  men  of  the  commercial  class  and  the  like  would  be 
liable  to  repay  grain  doubled  at  the  time  of  harvest.  Thus,  were  such  the 
rule,  a  mercantile  man,  borrowing  grain  in  the  month  of  Ashhdd^ha  to  the 
quantity  of  a  hundred  thousand  prasfhaSy  for  the  purposes  of  oommeroe, 
would  be  subject  to  commercial  loss  by  repa3ring  twice  the  grain  bor- 
rowed ;  which  is  contrary  to  reason.  But  there  is  no  objection  to  the 
rule,  so  far  as  it  concerns  men  of  mixed  classes  not  qualified  for  trade 
although  unable  to  subsist  by  other  modes.  To  establish  a  different  rate 
of  interest  on  grain,  wool  and  cotton,  from  that  prescribed  on  all  other 
articles,  is  contrary  to  reason.  Accordingly  this  gloss  is  stated  in  the 
Betndcara  on  the  text  of  Mxkit  (LXI)  ;  *'  any  such  debtor,  who  has 
borrowed  grain  or  horses,  valued  at  a  hundred  pieces  of  money,  on  interest 
at  the  rate  of  two  in  the  hundred,  <&c."  At  the  time  of  harvest,  grain,  wool 
or  cotton  is  doubled  ;  at  the  expiration  of  a  year,  it  is  only  trebled.  By  the 
particle '*  only,"  the  rate  of  an  eightieth  part  and  the  like  is  prohibited. 
But  grass  and  the  rest  may  be  increased  eight  fold.  Although  the  limits 
of  interest,  extending  to  four  and  five  times  the  principal,  might  be  reconciled 
in  the  same  mode,  by  expounding  the  text  as  relating  to  debtors  oi  mixed 
classes  only,  and  by  distinguishing  moral  and  immoi^  exactions  ;  yet,  not 
having  been  stated  by  any  author,  this  cannot  be  admitted. 

It  must,  however,  be  examined  how  the  limits  can  be  related  on  the 
cheapness  or  dearness  of  grain.  This  difficulty  is  thus  reconciled :  since  it  is 
shewn  by  the  particle  **  only,"  in  the  text  of  Hauita  ("  or  trebled  only," 
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XLIV  2),  that  the  natural  limit  of  interest  \a  the  accumulation  which  trebles 
the  principal ;  and  since  an  accumulation  raising  the  debt  to  four  or  five  times 
the  principal  is  subordinate  thereto  ;  a  debt  is  quadrupled  and  quintupled  in 
that  period  only  which  should  naturally  treble  the  debt ;  for,  whatever  were 
the  value  of  the  grain  lent,  three  times  that  value  is  due  at  the  period  of 
repayment :  if  thrice  the  quantity  of  grain  be  iufficieni,  the  grain  is  trebled ; 
else  it  is  quadrupled  :  should  that  also  be  insumcient,  it  is  quintupled  ;  but 
if  this  again  be  insufficient,  Menv  forbids  any  further  demand  (LXI). 
Even  though  three  times  the  value  could  be  liquidated  with  twice  the 
quantity  of  grain  in  consequence  of  a  great  advance  in  price,  double  the 
quantity  of  grain  should  not  be  paid  ;  for  no  law  auihorizeM  this  reduction. 

The  qualities  of  the  debtor  bhould  be  understood  of  his  adherence  to 
his  own  regular  mode  of  subsistence,  his  adherence  to  the  modes  of  subsistence 
authorized  in  times  of  distress,  his  following  the  dictates  of  his  own  perverse 
will,  and  so  forth.  According  to  the  gloss  delivered  in  the  Dipaealica,  the  ac- 
cumulation depends  on  the  length  or  shortness  of  the  period,  elapsed :  if  the  period 
be  sufficient  to  treble  the  debt,  it  is  trebled  ;  if  the  period,  in  which  a  debt 
is  increased  four  fold,  be  complete,  it  is  quadrupled  ;  if  the  period  be  sufficient 
to  make  the  debt  quintuple,  it  is  quintupled,  To  this  very  rule  of  adjustment 
the  Retndeara  alludes  in  suggesting  distinctions  according  to  the  difference 
of  time.  Although  there  be  no  gloss  of  authors  on  the  texts  of  Sages  fully 
explaining  this  adruftment,  inferences  may  be  drawn  by  the  wise,  through  a 
simple  exertion  of  their  own  intellect. 

A  rule  of  adjustment  may  be  formed  on  circumstances  of  particular 
distress  affecting  the  debtor,  or  on  the  circumstance  of  general  dearth. 

The  Miiaeehard, 

To  this  it  may  be  objected,  when  are  those  limits  of  interest  to  be 
admitted  according  to  this  opinion  P  Whether  all  these  modes,  sanctioned 
by  yery  learned  authors,  should  be  received,  or  which  should  be  selected,  the 
wise  themselves  must  determine. 

The  season  of  gathering  new  grain  must  be  extended  to  wool.  But, 
in  fact,  interest  on  grain  doubling  the  principal  at  the  time  of  harvest, 
appears  to  be  merely  stipulated  interest ;  for  it  has  been  stated  by  Chavd^s- 
WABA  when  treating  of  stipulated  interest.  This  has  been  already  noticed. 
Accumulation  of  interest,  raising  the  principal  three  fold,  four  fold,  or  five 
fold,  which  are  in  the  nature  of  limits  of  interest,  must  be  regulated  on  the 
diffidrence  of  countries.  In  this  province  the  rates  of  an  eightieth  part  and 
80  forth  occur  not  in  practice  on  loans  of  other  things  than  silver  coins  and 
the  like ;  but  interest  on  grain  and  the  rest,  similar  to  the  stipulated  interest 
described  by  Habita,  occurs  in  practice.  In  such  cases,  when  the  debt  has 
long  remained  due^  thrice  the  value  is  sometimes,  and  in  some  places, 
adjudged  by  arbitrators.  We  think  the  text  of  Nabkda  (XLV),  as 
expounded  in  the  Retndeara,  sufficient  authority  to  maintain  local  usages. 

Some  think  it  a  simple  construction,  that  the  creditor  should  receive 
his  principal  doubled,  trebled,  quadrupled,  or  quintupled,  in  the  order  of  the 
classes,  from  JBrdhmanas  and  the  rest.  This  construction  is  almost  literally 
stated  in  the  Vivdda  Chintdmeni.  It  would  be  vain  to  offer  more  numerous 
interpretations  of  the  text. 

In  respect  of  cloth,  Cattayana  ordains  that  interest  shall  make  the 
debt  double  ;  Vrihaspati,  treble  ;yA.TNTAWALCTA,  quadruple,  The  seeming 
contradictions  should  be  reconciled,  as  in  the  case  of  grain. 
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LXVIL 
VriHASPATI  : — On  pot-herbs  the  interest  may  make  the  debt  quintuple; 

on  seeds,  and  sugar-cane,  sextuple ;  on  salt,  oil,  and  spirits,octupIe : 
2.  So  on   molasses  and   honey,    if  the  things  lent  have  remained 

during  a  long  period. 

"  Seeds  ;'*  seed  of  corn  and  the  like :  on  that  and  on  sugar-cane,  iestuple. 
Interest  may  make  the  debt  octuple,  if  the  things  lent  have  remained  for  a 
long  period ;  that  is,  for  such  a  period  as  duly  increases  the  debt  eight  fold. 

LXVIII. 

CatyIyana  : — For  all  sorts  of  oil  and  spirituous  liquors,  for  measures 
of  clarified  butter,  for  molasses  and  salt,  the  interest  is  held  legal, 
though,  with  the  principal^  the  debt  be  made  octuple. 

LXIX. 

Vr!ha8PATI  : — For  grass,  wood,  bricks,  thread,  and  substances  fi-om 
which  wine  or  spirits  are  extracted,  for  leaves,  bones,  ivory  arshellSf 
and  leather,  for  weapons,  cojiimon  flowers  and  fruits,  no  interest  is 
ordained  toithaut  agreement. 

"  Substances,  from  which  wine  or  spirits  are  extracted  ;"  alluding  to 
a  substance  ftrom  which  an  inebriating  liquor  is  drawn,  and  which  is  commonly 
named  eut^k.  ''  Bones  ;"  teeth,  conchs  and  the  like.  *^  Leather  ;*'  the 
hide  of  the  black  antelope  and  the  like.  **  Weapons ;"  arms.  The  apparent 
contradiction  to  the  interest  specially  ordained  on  flowers  and  fruits  is 
reconciled  by  supposing  rare  flowers  and  fruits  in  one  instance,  and  common 
flowers  and  fruits  m  the  other.  To  this  gloss  the  Betndcara  subjoins  the 
following  text. 

Vishnu  : — On  substances  from  which  wine  or  spirits  are  made,  on 
cotton-thread,  on  leather,  armour,  weapons,  bricks,  or  charcoal, 
which  are  not  liable  to  loss,  the  interest  ^lay  make  the  debt  double. 

There  the  mention  of  conchs  supposes  the  countries  in  which  they  are 
common :  and  the  same  observation  may  be  made  on  other  substances. 
Since  the  text  of  YAfiiSHT^HA  (LXYI)  propoands  interest  specially  ordained 
and  trebling  the  debt,  whence  arises  an  apparent  contradiction,  therefore 
the  commentator,  on  the  grounds  of  this  text,  holds,  that  interest  accrues 
on  rare  fruits  and  flowers,  such  at  nutmegs  and  cloves,  which  are  meant  hi 
the  rule  of  Vishnu  ;  but  none  on  common  fruits  and  flowers,  which  fall 
under  the  general  description  of  "  grass,  and  the  like."  On  cotton,  as  in 
the  text  of  CattItaka  (LX),  interest  makes  the  debt  double ;  but  according 
to  HAbita  it  may  treble  the  debt :  this  is  connected  with  the  diflbreace  of 
borrowers  ;  or  may  be   regulated  on  the  commonness  or  rarity  of  the  thi&g, 
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and  OB  the  different  sorts  of  cotton,  in  the  Mme  manner  with  mUrM  an 
grun,  or  tn  prpporHom  to  ri$k.  "  Which  are  not  liable  to  lojs ;"  on  which, 
when  lent,  interest  doubling  the  principal  is  not  prob^Uffy  lost. 

But  MiBBA,  citing  the  text  of  YbIhaspati  (LXIX),  adds,  ''  this  is 
intended  to  forbid  int^est  not  agreed  on,  bat  interest  on  iheie  ariieles  may 
be  promised  through  the  exigency  of  afilairs :  accordin|^ly  CATTiTAirA  and 
Ya^sht'ha  (LX  and  LXVI),  propound  interest  doubbng  and  trebling  the 
debt.''  It  is  thereby  intimated,  that  on  other  articles,  if  it  be  not  spedally 
declared  when  the  debt  is  contracted,  either  that  it  bears  interest^  or  is  fiee 
of  interest,  the  creditor  cannot  afterwards  receive  interest. 

Bhayadkva.  reads  tusha  bran  or  chaff,  instead  of  Uhtaed  bricks ;  and 
instead  of  cmtcw,  a  substance  from  which  wine  or  spirits  are  extracted,  he 
reads  eUia^  which  he  explains  dirt,  meaning  cow-dung  and  the  like. 

Here  both  opinions  (Misba's  and  CHAKBiswABA'B)  seem  right :  thus, 
if  interest  have  been  promised  on  any  thing,  however  common,  it  should  be 
paid;  and  interest  on  rare  thbgs,  even  though  not  expressly  promised, 
should  be  paid,  for  they  are  similar  to  gems,  gold^  and  the  like.  Both 
inductions  are  consistent  with  reason.  Where  interest  accrues,  because  the 
artidss  are  acknowledged  scarce,  on  cloves,  fine  cauries,  conchs,  rhinoceros' 
horn,  stones  of  great  virtue  and  price,  vitreous  substances  and  the  like, 
the  limits  of  inteiist  must  either  be  taken  at  three  times  the  debt  or  the  like, 
under  the  texts  of  yA^iBHT'HiL  and  others  (LXVI  ^.),  or  at  twice  the  debt, 
under  the  general  texts  of  G6taka  and  others  (LIX  Slq), 

"  Of  interest  on  loans  this  is  the  universal  and  highest  rule  dsc."  (XLV) ; 
this  rate  of  an  eightieth  part  and  so  forth  is  universal,  for  it  is  prescribed 
by  the  law.  The  RtindcarOi 

And  the  eubject  of  limited  interest  is  considered  in  codes  of 
law.  But  the  rate  customary  in  the  country  may  be  different  ;  that 
is,  may  be  contrary  to  the  universal  rate.  The  Sage  describes  custom- 
ary rates  (XLY  2) ;  "  country"  is  there  a  mere  instance,  suggesting  usage 
founded  on  seasons,  on  difference  of  class,  and  so  forth.  *'  Double,  treble," 
and  the  like,  are  mere  examples ;  more  or  less  therefore  are  comprehended  in 
the  text.  This  text  is  accordingly  cited  as  authoriW  to  prove  special  inter- 
est payable  by  debtors  of  mixed  classes,  as  stated  in  the  Retndeara*  In  some 
provinces  the  principal  is  either  repaid  with  interest  amounting  to  half  the 
prittcipaJ,  or  is  doubled,  in  others  the  usual  interest  is  different. 

If  the  borrower,  being  distressed,  promised  stipulated  interest,  when  he 
received  the  loan,  at  six  or  seven  in  the  hundred,  his  debt  is  doubled  in  a  few 
days  more  than  sixteen  months ;  afber  that  period,  does  interest  stop,  or  does 
it  continue  to  the  end  of  fifty  months  P  It  is  answered,  since  the  law  does 
not  authorize  more  than  double  the  principal,  interest  then  ceases.  It  is  not 
solely  when  the  rate  of  interest  is  the  eightieth  part  of  the  principal,  that  the 
debt  can  be  only  doubled ;  but  when  a  higher  rate  of  interest  is  settled,  may 
not  so  much  be  taken  as  is  the  accumulaUon  of  interest  in  fifty  months ;  else 
stipulated  interest  and  the  like  would  not  exceed  the  rate  prescribed  by  law  P 
bitoest  on  a  debt  secured  by  a  pledge  is  declared  to  run  six  years  and  eight 
months,  because  the  principal  may  be  doubled  in  that  time ;  on  the  doooe 
sufpooUion^  a  loan,  for  which  neither  pledge  nor  surety  had  been  received, 
would  siao  bear  interest  for  the  same  period,  and  Sages  would  hold  that  it 
migfit  be  trebled  or  quadrupled :  for  what  purpose  then  has  it  been  declared, 
that  interest  ceases  afber  fifty  months.  Consequently,  no  particular  period 
is  fixed  for  the  cessation  of  interest,  since  fifty  months  and  eighty  months 
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would  be  mutually  contradictory  :  but  on  such  and  such  gubstances  lent,  such 
aud  such  accumulation  of  interest  is  limited.  Thus  the  whole  law  is  con- 
sistent. 

Again  ;  if  a  debt  have  been  contracted  on  a  pledge  given,  and  by  the 
c^ual  loss  of  the  pledge  the  debt  become  unsecured  by  pledge  or  surety,  in 
that  case  also  interest  should  be  taken  so  long  as  twice  the  principal  have 
not  been  received  by  the  creditor ;  but,  after  that  has  been  received^  interest 
ceases.  It  is  evident,  that  stipulated  interest  and  the  rest  may  exceed  the 
interest  allowed  by  law,  if  the  debt  be  discharged,  in  the  case  proposed,  with- 
in sixteen  months. 

Art.  111. —  On  Debts  beanng  no  Interest. 

LXXI. 

Nareda  : — A  commodity,  the  price  of  a  commodity^  wages,   a  deposit 
.  and  the  like^  a  fine  to  the  king^  a  thing  clandestinely  taken  without 
a  design  to  steal  it^  a  thing  idly  promised,  and  a  stake  played  for, 
carry  no  interest  before  demand  without  a  special  agreement/**^ 

The  text  is  read  panga  miilgamy  the  price  of  a  commodity  sold :  hui^  a 
coimnodity  purchased,  and  not  received^  falls  under  the  description  of  a  de* 
posit.  On  the  other  reading,  pangam  mulgam^  the  sense  is,  a  commodity 
sold  but  not  delivered^  and  the  price  of  a  commoditg  purchased  bus  notrooeiV" 
ed.  Thus,  if  a  thing  sold  happen  to  remain  with  the  first  owner,  it  carries 
no  interest  without  a  special  agreement.  "  Wages  ;"  hire.  "  A  deposit  ;*' 
a  bailment.  Interest  ai'ter  six  mouths  on  the  price  of  a  commodity,  and  on 
a  deposit  not  delivered  after  a  demand  (LVl),  has  been  already  dedared ; 
therefore  interest  is  only  prohibited  before  a  demand.  More  on  this  suDJect 
should  bo  stated  in  the  chapter  on  Deposit^s. 

"  A  fine,"  such  as  the  highest  amercement  and  the  rest.  **  A  thing 
clandestinely  taken  f'  obtained  by  fraud  and  the  like. 

The  Retndoara, 

For  in;>tai)ec,  one  has  received  money  from  another,  pretending  that  he 
will  deliver  him  from  some  present  or  future  danger  of  oppression  by  the 
prince ;  but  afterwards,  the  condition  being  broken,  either  by  non-perform* 
ance  of  his  undertaking,  or  because  the  danger  was  merely  pretended,  and 
repayment  of  the  money  being  therefore  required,  it  need  not  be  paid  with 
interest.  Again  ;  a  hundred  pieces  of  money  have  been  extorted  by  some 
rogue,  threatening  a  man  of  substance  to  accuse  him  of  a  crime  before  the 
prince  or  his  kindred,  unless  he  gives  him  a  hundred  pieces  of  money ;  in  that 
case  they  must  be  received  back  without  interest.  Such  cases  are  meant  by 
the  expression,  "  obtained  by  fraud  or  the  like.'* 

*'  A  thing  idly  given  or  promised,*'  given  on  no  religious  consideration, 

(*3)  Ini  the  case  of  Dada  bhaee  RtUttM^fte  v.  Joseph  NimmOj  the  Oourt  of  Sadr  Dewmnj 
Adalat  at  Bombay  bad  decided,  that,  by  the  custom  of  Surat,  a  creditor  is  not  at  libcrtf  to 
charge  iiitei*est  until  two  months  after  delivery  of  the  goods,  whether  interest  iv^r^a^volated 
for  or  not ;  and  if  the  goods  be  paid  for  withm  that  time,  a  charge  of  interest  wBT  not  be 
allowed.  (2  Borr.  339).  But,  mterest  at  the  rate  of  six  per  cent,  was  aUowed  npoo  an 
account  stated,  which  wm  made  payable  by  instalment*!  on  certain  dap.  Kast^S  Notes, 
Case  JS,  note.— Editor. 
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and  not  delivered.  From  the  term  "  idlj''  it  appears  to  be  the  Sage's  mean- 
ing, that,  if  a  gifb  made  on  a  religious  account  be  not  forthwith  delivered, 
interest  ought  to  be  paid  at  the  rate  prescribed  by  law  :  since  it  is  declared 
by  a  text  cited  in  the  MdUmdsa  tatwa  to  be  a  theft,  when  gold,  ^ven  hut 
not  delivered,  is  lost.  If  it  be  lost  through  tli^ht  negligence,  so  much  only 
aitMits  value  must  the  giver  make  good  ;  but,  it  gold,  given  hut  not  delivered, 
be  lost  and  not  made  gaod^  the  giver  would  be  guilty  of  theft.  By  parity  of 
reasoning,  if  it  be  not  loat,  it  must  bear  interest  so  long  as  it  it  withheld.  It 
should  not  be  objected,  that  this  concerns  gold  alone.  The  theft  is  not  de- 
nied in  the  case  of  other  articles  ;  or,  supposing  it  to  concern  gold  alone,  the 
term  "  idly"  must  likewise  except  the  case  of  gold  only.  However,  interest 
is  not  DOW  pud,  any  more  than  on  amicable  loans. 

Some  man  of  substance,  in  a  time  of  distress,  or  when  going  to  a  fo- 
reign country,  distributes  his  property  ;  for  instance,  he  assigns  certain  hun- 
dred suvemas  to  his  spiritual  preceptor,  consecrates  eighty  suvemas  to  a  cer- 
tain deity,  assigns  sixty  suvemas  to  a  certain  priest,  thirty  suvemas  to  a 
certain  dancer,  five  mveriMM  to  a  courtesan  formerly  enjoyed,  and  distributes 
the  remainder  of  his  property  in  due  shares  according  to  the  law  of  succession : 
but^  from  the  pressure  of  affairs,  the  sums  given  away  have  not  been  deliver- 
ed. In  that  case,  when  he  happens  to  be  relieved  from  that  distress,  or 
when  he  returns  from  abroad,  and  interest  is  proposed  on  those  gifts  as  debts 
demandable  on  his  aggregate  wealth,  the  sums  given  on  religious  considera- 
tions must  be  delivered  with  interest,  but  the  principal  only  of  the  sums 
grven  to  dancers  and  the  like  should  be  paid.  This  also  some  law  vers  hold 
to  he  intended  hg  the  text, 

"  A  stake  played  for ;"  money  won  in  gaming.  "  Without  a  special 
agreement ;"  not  expressly  declared  by  both  parties  to  hear  interest.  "  Carry 
no  interest;"  do  not  bear  interest. 

Some  person,  having  sold  a  thing,  tells  the  purchaser,  "  Let  this  your 
property  be  a  loan  to  me;  I  will  pay  interest  for  it."  Or  an  indigent  person 
employing  a  servant  on  necessary  work,  but  unable  to  pay  his  wages,  tells 
him,  ^  I  will  borrow  money  elsewhere  and  pay  thy  wages ;  or  let  them  be 
forhomey  and  I  will  pay  thy  wages  with  interest."  In  such  cases  of  positive 
agreement,  there  may  be  interest  promised  on  a  commodity  sold,  on  wages 
and  the  rest :  and  then  only  is  interest  due.  But,  if  there  be  no  such  agree- 
ment for  interest,  this  text  is  intended  to  forbid  interest  in  that  cai^e. 

1st,  If  any  thing  be  given  by  some  person  to  another  as  a  loan,  as  a 
complimentary  present  and  the  like,  or  as  a  gifb  on  a  religious  consideration, 
and  by  reason  of  the  donee's  absence  it  be  committed  to  another,  and  long 
after  received  by  the  donee,  it  seems  to  be  similar  to  a  deposit :  does,  or  does 
it  not  bear  interest  while  remaining  in  the  hands  of  the  intermediate  person  ? 
This  is  one  doubt  which  mag  he  proposed,  2dly,  In  tfie  case  qfsale  without 
oumerskipf  the  buyer  is  justified  by  producing  the  seller,  and  the  owner  re- 
covers his  property  (Book  II.  Chap.  ii.  v.  29)  :  when  the  owner  recovers  his 
property  after  the  lapse  of  a  long  period,  must,  or  must  not,  interest  be  paid  ? 
This  is  a  second  doubt  i&^^  mt^ht  he  proposed,  3dly,  Some  money  has 
been  obtained  for  the  king  or  his  officer,  from  some  person  accused  of  a 
crime ;  afterwards,  the  accusation  being  disproved,  the  money  must  be  re- 
funded by  the  king  or  his  officer;  or  if  it  be  true  in  forensick  practice,  that  it 
should  be  made  good  by  the  accuser,  must,  or  must  not,  interest  be  paid 
theieOD  ?    This  is  a  third  doubt  which  might  he  proposed. 

On  the  first  doubt, 
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LXXIL 
Samvsbta  :— -There  shall  be  no  intere^  on  the  property  of  womm 
lent  amicably  ly  them  to  their  kinsmen^  nor  on  interest  itself,  nor  on 
a  deposit,  nor  on  any  thing  30  committed  in  trusty  nor  on  a  sum 
which  is  dnbions  or  unliquidtUedf  nor  on  a  sam  due  by  a  surety* 
unless  it  be  mutually  stipulated. 

''  Committed ;"  placed  with  an  intermediate  person. 

86LAPAKX  in  the  Bigacdlicd. 
This  text  is  found  in  the  treatise  of  Yajntawalcti,  but  its  insertion 
there  is  not  approved  by  Si^lapaki  and  others. 

"  On  a  deposit  so  committed  ;"  or  90  remaining  wUh  the  depoiiiary : 
not  detained  after  a  demand.  The  Retndeara. 

Thus  a  thing  committed  to  au  intermediate  person  is  merely  a  sort  of 
deposit :  and  *'  committed  "  is  an  epithet  of  deposit ;  else  the  circumstance 
of  its  not  being  detained  afber  a  demand  would  be  unmeaning,  since  inter- 
eist  is  not  ordained  on  a  thing  committed  tn  truitf  after  the  lapse  of  six 
months :  but  eren  on  a  thing  so  committed,  and  not  restored  on  demand,  in- 
terest accrues  afber  a  demand  at  the  expiration  of  six  months.  But  if  the 
word  deposit  be  there  taken  in  a  general  sense,  it  is  proper  to  do  the  same 
abo  in  the  present  instance  (that  it,  allow  interest  after  the  lapse  of  six 
months  if  the  thing  have  ibeen  demmndedj. 

Bat  how  can  interest  be  allowed  in  that  case  afber  the  lapse  of  six 
months,  according  to  the  interpretation  of  S^lavavi  ?  It  is  answered, 
the  word  ''  and  "  in  the  text  of  Gattayava  (LYI  2)  connects  the  sentence 
with  what  is  not  mentioned.  More  on  this  subject  we  shidl  deliver  in  the 
chapter  on  Deposits. 

"  On  the  pronerty  of  women,"  as  described  of  six  sorts :  on  such  property 
taken  by  their  husbands  or  other  protectors,  there  shall  be  no  interest. 

The  Retndoara* 

Here/' protector  "  is  a  general  term  comprehending  sons  and  the  rest. 
Cattataka  propounds  a  distinetiop. 

Lxxm. 

Cattataha.: — ^Neither  the  husband,  nor  the  son,  nor  the  father,  nor 
the  brothers,  hove  power  to  use  or  to  aliene  the  legal  property  of 
women. 

2.  Kany  one  of  them  shall  consume  the  property  of  a  woman 
against  her  consent,  he  shall  be  compelled  to  pay  its  value  with  interest 
to  herj  and  shall  also  pay  a  fine  to  the  king. 

9.  But,  if  he  consume  it  with  her  assent,  after  an  amicable  transac- 
tion, he  shall  pay  the  principal  only,  when  he  has  wealth  enough  to 
•  restore  it.  * 


♦  Book  V.  Chap.  TX. 
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By  the  expression  "  against  her  oonsent/'  or  forcihly,  anamicable  trans- 
actions wre  suggested :  consequently,  should  he  consume  her  property  not 
waaieaUy  lent  to  him,  interest  must  neeessarily  be  paid  ;  but  there  is  no  interest 
on  the  property  of  a  woman  amicably  lent  ia  a  kimman.  The  text  of 
Sahtebta  must  be  applied  to  that  case  only.  From  the  term  "protector" 
used  in  the  Retndomra^  it  appears  that  interest  must  only  be  paid  by  others 
than  her  husband,  her  son,  her  father,  or  her  brother.  For  in  the  third  verse  of 
Catyayaka  an  agent  must  be  sought  for  the  act  of  consuming  her  property 
after  an  amicable  transaction,  and  that  agent  occurs  in  the  preceding  verse 
(LXXIIl  2),  "  any  one  of  them.'*  A  daughter,  a  mother,  and  a  si»ter  are 
entitled  to  borrow  the  several  property  of  a  woman  on  amicable  terms,  with- 
out interest ;  for  the  affinity  is  the  same,  \^it  conuideraiionM  ^duty  the  same, 
and  natural  affection  the  same.  But  interest  must  be  paid  by  the  husband's 
father  or  mother.  Yet,  what  objection  there  could  be  to  place  the  father-in- 
law  and  the  rest  on  the  same  footing  with  a  brother,  must  be  determined 
by  the  wise. 

On  this  subject  some  affirm,  that  the  phrase  ^*  neither  the  father  nor  the 
brother"  intends  the  father's  lineage  generally:  "neither  the  husband  nor 
the  son  "  intends  the  husband's  lineu^e  generaUy :  and  the  same  should  be 
argued  in  respect  of  the  mother's  lamily.  When  it  has  been  expressly 
declared  by  the  woman,  at  the  time  the  loan  was  made,  that  no  interest 
should  be  paid,  in  that  case  none  need  be  paid  by  any  person.  The  phrase 
"  when  he  has  wealth  enough  to  restore  it"  intimates,  that  the  property  of  a 
woman  borrowed  by  a  kinsman  involved  in  distress,  musi  only  be  paid  when 
he  is  relieved  from  distress. 

The  tenn  "  property  of  women,"  in  the  text  of  Samycbta  above  cited 
(LXXII),  has  been  already  expounded.  B.e  proceeds, "  nor  on  interest :" 
here  also  the  circumstance  supposed  in  the  case  of  a  deposit  must  be  under- 
stood, "  not  det^ed  after  a  demand ;"  for  it  is  declared,  that  the  balance  of 
interest  bears  interest  (LYI  2).  But  this  can  only  be  claimed  B.fter  the 
principal  has  been  discharged.  Accordingly  Bsayadbya  says, "  the  balance 
of  interest  on  a  sum  paid. 

In  the  second  doubt  proposed,  is  it  questioned  wheth^  interest  shall  be 
paid  for  so  long  a  period  as  the  thing  remained  in  the  thiefs  possession,  with 
or  without  the  knowledge  of  the  owner,  before  it  was  adjudged ;  or  whether 
it  shall  be  paid  for  the  period  during  which  the  thing  remains  unrestored 
through  the  wiles  of  the  thief,  after  the  owner's  property  has  been  adjudged 
in  a  judicial  proceeding  or  the  like  P  As  to  the  first  supposition,  it  is 
provided  in  the  text  of  Saicyxbta  (LXXII),  '^  nor  any  interest  on  a  sum 
which  is  dubious  or  unliquidated,  nor  on  a  sum  due  by  a  surety,  unless  it  be 
mutually  stipulated." 

"  A  sum  which  is  dubious  or  unliquated  ;"  of  which  it  was  first  question- 
ed whether  it  were  due  or  not :  on  sueh  a  sum,  even  though  subsequently 
adjudged  to  be  due,  there  is  no  interest. 

The  Reindcara. 

But  if  it  be  adjudged  to  have  been  originally  not  due,  of  course  there  can 
bp  no  interest  ',for  the  greater  includes  the  less,  as  the  staff  is  impure  tfit 
can  defile  the  bread. 

In  fact,  the  construction  of  the  text  (Book  II .  Chap.  II.  t.  29)  gives  this 
sense^  *'  the  buyer  is  justified  by  producing  the  seller,  and  the  owner  recov- 
ers his  propertv  by  the  production  of  the  seller."  Before  the  seUer  or  thief 
be  produced,  the  owner's  property  is  not  revived.     Accordingly  RAGHrNAN- 
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DAKA,  in  the  PrcufOiohUta  iaiwa,  says,  '*  the  owner  of  property  lost."  ir  his 
property  sabsisted  at  that  time  also,  the  gloss^  *'  owner  of  lost  property/' 
would  be  irrelevant.  If  a  stolen  bull  be  sold  to  a  Yayana,  and  castrated  by 
him,  or  the  like,  expiation  must  be  performed  6y  tk€  owner^  on  accou^it  of 
some  n^ligenoe  whieh  gave  opportunity  for  the  robbery. 

The  production  of  the  seller  is  proof  which  justifies  the  buyer  by 
establishing  the  sale  *,  the  owner  recovers  his  property  by  the  detection  of  the 
theft.  Thus  the  buyer  is  justified  by  producing  the  seller  for  proof  of  the  sale ; 
and  the  owner  recovers  his  property  by  proof  of  the  theft.  Hence  the 
owner  has  not  actual  property,  even  while  the  cause  is  pending.  Or  if  the 
text  be  explained,  "  from  him  by  whom  the  thing  was  sold,  the  owner  re- 
covers his  property,  the  king  receives  a  fine,  and  the  buyer  receives  the 
price,"  still  the  owner's  property  is  only  revived  on  the  restoration  of  the 
thing  by  the  thief  or  other  person  ;  and  it  is  only  restored  after  the  judi- 
cial proceeding.  Accordingly  it  is  declared  by  a  text  of  the  VUhnu  dher- 
nwttera  (Book  II.  Chap.  ii.  v.  82),  that  theft  creates  property :  hence,  if 
such  property  be  lent,  the  robber  may  receive  interest ;  and  some  benefit 
may  arise  from  such  stolen  goods  applied  to  religious  uses. 

VaCHESpIti  Bhattachabta  admits  the  robber's  property  in  stolen 
goods.  According  to  his  opinion,  the  import  of  Samybbta's  expression, 
'^  what  is  dubious,"  is  thus  stated  :  a  man  requested  by  another  to  give 
him  a  silver  coin,  and  thinking  that  he  a.sk8  it  as  a  loan,  gives  the  money 
by  way  of  loan  ;  but  he  who  receives  it  entertains  a  doubt,  ''  I  have  done 
him  a  benefit ;  he  is  a  friend,  and  is  rich ;  does  he  give  me  this  money  for 
consumption,  or  does  he  lend  it  to  me  ? "  The  matter  being  afterwards 
contested,  interest,  even  though  it  be  adjudged  to  be  payable,  need  not  be 
paid  for  the  period  preceding  that  tiijudieation. 

Some  hold,  that,  by  saying  "  the  owner  recovers  his  property,"  his 
ownership  is  fully  established.  The  gloss,  "  owner  of  lost  property,"  is 
intended  to  indicate  the  former  owner,  as  a  solution  of  the  doubt,  whether 
ownership  was  then  vested  in  the  buyer,  or  in  the  former  owner :  il  signi- 
fies him  whose  property  was  missing ;  who  did  not  exactly  know  where  his 
chattel  was.  If  a  stolen  bull  be  castrated,  or  the  like,  the  owner  must 
perform  penance  to  expiate  his  want  of  sufficient  care.  Accordingly  in  the 
JPrayaeeiitta  Vivioa,  after  describing  as  theft  the  act  of  one  who  resolves 
to  dispose  at  his  pleasure  of  what  he  well  knows  to  be  the  property  of 
another,  'S^apIni  says,  a  robber  has  not  property  in  stolen  goods.  Hence 
a  sale  made  by  him,  being  a  sale  without  ownership,  is  invalid ;  and  Taj- 
ntawalcta's  expression,  **the  owner  recovers  his  property,"  is  accurate. 

On  the  second  case  of  the  second  doubt  {doet  it  bear  interest  after 
adjudication  ?)  it  is  said,  there  can  be  no  opportunity  for  fraudulent  de- 
tention, since  the  king  immediately  compels  restoration  of  the  chattel. 
But  if  a  long  period  elapse  in  consequence  of  inability  to  er^oree  the  demand 
or  the  like,  then,  since  the  man  is  guilty  of  an  offence,  and  the  case  is  not 
specified  under  the  title  of  Prohibited  Interest,  therefore  interest  must  be 
paid ;  and  since  no  particular  period  is  directed  under  the  head  of  Interest 
without  a  special  Agreement,  it  is  proper  that  interest  should  commence 
from  the  di^  of  the  demand.  This  might  be  further  discussed  under  the 
title  of  Theft. 

"  Nor  any  intereet  on  a  sum  due  by  a  surety"  (LXXII) ;  literally 
for  suretiehip  :  the  act  of  a  surety  is  suretiship,  as  the  act  of  a  thief  is  theft : 
and  that  act  of  a  surety  is  an  undertaking  for  the  payment  of  a  debt.    Thus, 
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if  a  debtor  die,  or  be  reduced  to  the  atmoet  poverty,  the  debt,  with  the 
intere&t  which  has  acemed,  must  be  paid  bj  the  surety.  In  that  case  the 
whole  amount  of  principid  and  interest  due  by  the  original  debtor  is  the 
same  with  the  principsd  due  by  the  surety ;  ior  he  cannot  be  solely  liable 
for  the  original  debt.  The  text  of  Samtebta  resolves  the  doubt,  whether 
the  surety  muitt  give  further  interest  if  he  delay  payment. 

LXXIV. 
Catyataka  : — No  interest  is  ever  due  on  leather,  on  9(raw  or  prodace, 
on  the  intoxicating  liquor  called  asava^  on  a  stake  played  for,  on  the 
price  of  commodities,  on  a  woman's  fee  nor  on  what  is  due  on 
account  of  soretiBhip. 

"  On  leather  *'  interest  is  only  forbidden  without  a  special  agreement ; 
or  on  common  leather:  for  the  rule  of  Yishku  (LXX)  ordains  interest  on 
leather,  making  the  debt  double.  '*  Straw  or  produce  (eae^a)  ;  the  stems  of 
com.  In  respect  to  this  also  the  rule  is  similar.  ''  The  intoxicating  liquor 
called  Maoa  ;**  a  particular  sort  of  wine.  Interest  on  deava  or  spirituous 
liquors  has  been  propounded  by  Cattatajta  and  YbIhabpati  (LXYIII 
and  LXYII) :  although  this  might  be  restricted  to  other  kinds  of  inebriat- 
injS  liquors  except  diova,  yet  as  the  word  "  all"  in  the  text  of  Cattayana 
(LuHT III)  must  be  extended  to  spirituous  liquors,  interest  on  M  sorts  of 
inebriating  liquors,  deava  and  the  rest,  is  thereby  suggested.  Hence  the 
adjustment  must  be  the  same  as  in  the  case  of  leather. 

*'  A  woman's  fee  ;"  a  nuptial  gift  payable  on  an  Jsura  marriage,  and  so 
forth  :  a  gratuity  payable  to  a  courtesan,  or  the  like,  falls  under  the  descrip- 
tion of  things  given  on  a  false  or  immoral  consideration,  as  stated  by  Nabkda 
(LXXI).  "  What  is  due  on  account  of  suretiship ;"  what  is  become  due 
from  a  bondsman  ou  account  of  his  suretiship." 

It  is  here  implied,  that  no  interest  is  due  on  leather  and  the  rest,  without 
a  special  agreement.  The  Beindeara* 

The  use  of  this  reservation,  <'  without  a  special  agreement,"  has  been 
explained  in  respect  of  leather,  straw  or  produce,  and  deava.  In  respect  of  a 
stake  played  for,  the  price  of  a  commodity,  and  a  woman's  fee,  it  is  founded 
oo  the  coincidence  of  the  text  of  NIbkba  (LXXI)  ;  and  in  respect  of  what 
is  due  on  account  of  suretiship,  on  its  coincidence  with  the  text  of  Samtxbta 
(LXX  11^,  *'  nor. any  interest  on  a  sum  due  by  a  surety,  unless  it  be  mutually 
stipulated."  Here  the  inferible  sense  is,  that  common  leather  and  the  rest, 
on  which  interest  had  not  been  stipulated,  do  not,  like  deposits  and  the  rest, 
carry  interest,  even  though  withheld  after  a  demand. 

CAtyayaka  and  Samtibta  (LXXIY  and  LXXII)  prohibit 'interest 
generally  on  a  sum  due  by  a  surety  ;  if  a  debtor  die,  his  surety  being  therefore 
liable  for  payment,  would  he  not  be  liable  for  the  payment  of  the  principal 
only  without  interest  P  On  this  objection  Yyasa  propounds  a  rule  concern- 
ing interest  upon  the  original  sum  lent. 

LXXV. 

Yyasa  : — A  sum,  for  which  a  man  is  merely  a  surety,  a  sum  secured  by 
a  pledge  to  be  kept  only  yet  used,  a  debt  not  received  from  a  debtor 
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tendering  it,  part  of  a  loan  remaining  in  the  hands  of  the  creditor,  a 
fine  imposed,  a  nuptial  gift,  and  a  sum  only  promised,  carry  no  interest 

On  a  sum  for  which  a  man  is  merely  a  surety  he  shall  pay  interest  only 
to  the  amount  of  double  the  principal  :  it  is  not  again  doubled  while  due  by 
the  surety.  Mxbba. 

A  sum  secured  by  a  pledge  to  be  kept  only  yet  used,  bears  no  interest ; 
for  in  the  case  of  using  a  pledge  which  may  be  used,  the  use  of  the  pledge 
is  interest ;  and  in  the  case  of  the  unauthorized  u^e  of  a  pledge  liable  to  be 
used,  half  the  interest  only  Is  forfeited,  as  will  be  shown.  It  is  accordingly 
declared  by  Yajntawaloya,  "  there  shall  be  no  interest  if  a  pledge  for 
custody  only  be  u«ed"   (LXXXIV.) 

*'  A  debt  not  received  hy  the  creditor  from  a  debtor  tendering  it  ;*'  thus  a 
debtor  offers  payment  within  two  or  three  months  afler  the  receipt  of  the  loan, 
but  the  creditor  refuses  to  accept  payment ;  in  such  a  case  the  sum  bears  no 
farther  interest 

LXXVI. 

Yajnyawalcya  : — Property  lent,  which  the  creditor  will  not  receive 
back,  when  tendered,  must  be  deposited  with  a  third  person, 
and  bears  no  interest  afterwards. 

A  sum  tendered  by  the  debtor,  which  the  creditor  will  not  receive,4>ears 
no  interest  afterwards,  provided  it  be  deposited   with   a  third    person. 

Tlie  Dipacalicd. 
Consequently,  if  the  debtor  wishes  to  pay  no  further  interest,  he 
must  place  in  the  hands  of  a  third  person  the  debt  tendered  htf  him  and 
refused  by  the  creditor :  unless  it  be  so  deposited  with  a  third  person,  it 
carries  interest;  Accordingly  CHAirniEswABA  cites  the  text  of  Tajnta- 
WALCYA  with  this  remark,  ''  a  debt  not  received  from  a  debtor  tendering  it 
carries  no  interest :  on  this  subject  the  Sage  declares  Aproviiional  condition  :" 
here  the  condition  is,  that  the  sum  be  deposited  with  a  third  person.  In 
the  text  of  Vyasa  also  (LXXV),  conoerning  a  debt  not  received  from  a 
debtor  tendering  it,  abailment  to  a  third  person  must  be  understood ;  for  it 
has  the  same  import  with  the  text  of  Tajnyawalgya. 

LXXVII. 

Vishnu  : — Property  lent  bears  no  further  interest  after  it  lias  been 
tendered,  but  refused  by  the  creditor. 

Here  also  the  condition,  that  it  be  deposited  with  a  third  person,  should 
be  understood ;  and  it  must  be  admitted  by  the  followers  of  Chanoeswaba, 
that  this  concerns  a  debt  contracted  fbr  no  specifick  period ;  else  the  limita- 
tion, "  let  no  lender  receive  interest  beyond  the  year"  (XLl),  would  be 
irrelevant  to  the  cases  supposed  hy  CBAirnBSWARA.  It  should  not  be  affirmed, 
that  the  text  may  be  thus  applied,  "  reoeivinK  the  principal  within  the  period, 
let  him  take  interest  to  the  end  of  the  period  stipulated."  If  no  interest  be 
received  even  though  the  debt  remain,  it  is  an  ill  construction  that  interest 
can  be  received  when  no  debt  is  due.  According  to  other  opinions,  the 
same  rule  should  be  understood  even  in  the  case  of  a  loan  for  a  speciiiek 
period.  A  distinction,  however,  will  be  mentioned  in  respect  of  loans  for 
a  specifick  period  secured  by  a  pledge. 
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"  Part  of  a  loan  remaining  in  the  hands  of  the  cre4iU>r  "  (LXXV)  ; 
the  term  is  expounded  in  the  Retndcara,  what  is  under  the  influence  of  the 
creditor.  ThiB  gloss  may  also  be  explained  in  the  form  of  apposition  called 
hmhubfiki\  that  of  which  the  creditor  is  influenced.  A  creditor  is  influenced 
bj  the  humble  solicitations  of  the  debtor;  thus,  if  a  creditor,  influenced  by 
great  submission  and  the  like,  say,  "  henceforward  I  will  exact  no  interest," 
then  the  debt  carries.no  interest.  It  is  the  same  if  the  apposition  be  in  the 
form  called  tatpuruiha. 

"  A  fine"  (LXXV) :  a  mtdei^  such  as  the  highest  amercement  and 
the  rest.     Although  paid  after  long  delay,  it  carries  no  interest. 

*'  A  nuptial  gift"  (LXXV)  which  is  promised,  or  undertaken  to  be 
paid.  The  Betndeara 

The  commentator  considers  ''  promised"  as  an  epithet  of  "  nuptial  gift." 

"A  nuptial  gift;"  money  due  on  account  of  marriage.  ''A  sum 
promised ; "  undertaken  to  be  paid  :  and  this  concerns  a  thing  giren  on  a 
false  or  immoral  consideration,  for  it  is  easy  to  suppose  the  same  grounds 
for  this  and  for  the  text  of  NIbbba,  which  has  that  import  (LXXI). 

The  Chintdmeni, 

The  commentator  considers  "  promised"  aH  an  independent  term. 
Ultimately  there  is  no  diflerence ;  for,  since  the  donee  has  no  property  in 
a  thing  promised,  there  can  be  no  interest.  But  it  may  be  questioned, 
why  it  is  said  in  the  Chintdmeni,  "  this  concerns  a  thing  given  on  a  false  or 
immoral  consideration ."  In  the  gloss  of  the  Retndcara  also  "  nuptial  gift" 
assumed  as  the  subject,  of  which '*  promised  "  is  the  epithet,  is  liablo  to 
objections ;  for  in  other  cases  of  things  only  promised  there  is  no  interest. 
Some  expound  the  text,  "  a  nuptial  gift  and  a  sum  only  promised  bear 
no  interest."  Promised;  that  is,  promised  to  be  given.  It  should  not 
be  affirmed,  that  a  sum  promised  as  a  gift  on  some  religious  consideration, 
must  be  paid  with  interest.  It  could  only  be  right  to  affirm  it,  if  there  were 
an  express  law  of  such  import. 

Vishnu  also  declares  exemption  from  interest,  if  a  pledge  be  used. 
LXXVIIL 

VisHMU  : — By  the  use  of  a  pledge  to  be  kept  only^  the  interest  is  for- 
feited. 

"  By  the  use  of  a  pledge  ;"  by  the  use  of  a  ple4ge  to  be  kept  only. 

The  Relndeara. 

By  the  use  of  a  pledge  to  be  kept  only,  such  as  a  copper  caldron  and 
the  like.  If  a  pledge  for  custody  only  be  used  a  single  day,  must  interest  be 
paid  or  not  ?  The  answer  to  this  question  is,  it  does  not  follow  from  the 
text,  that  interest  need  not  be  paid,  if  the  pledge  be  used  even  a  single  day  ; 
for  that  would  be  inconsistent  with  reason  :  and  there  is  no  difficulty  in  ex- 
plaining the  text,  *^  by  such  use  of  a  pledge  as  is  equivalent  to  the  whole  in- 
terest." Consequently  the  proportion  of  interest  should  be  settled  after  de- 
ducting a  sum  equivalent  to  the  use  of  the  pledge.     This  answer  may  be  given. 

Such  being  the  case,  if  the  use  of  the  pledge  be  more  than  equal  to  the 
principal  and  interest^  would  not  the  principal  be  forfeited  ?  It  may  be  so  : 
and  Yajntawalcya  accordingly  says,  "  the  pledge  must  be  released  on  the 


Digitized  by 


Google 


98  ON  LEGAL  IKTERE8T  IN  GBNBRAL.      [BOOK  1.  CH.  IL 

double  dum  being'paid,  or  haviDg  been  reoeived  from  the  use  of  a  pledge" 
(XLVI).  Else,  since  Yishnit  propounds  the  forfeiture  of  iBterest  onlrbj 
the  use  of  a  pledge,  the  principal  must  be  paid.  With  so  much  as  has  been 
received,  according  to  the  value  settled  by  arbitrators  for  the  hire  of  the  pledge, 
such  as  the  price  of  milk  or  the  like,  or  the  waste  of  copper  vessels,  and  so 
forth,  the  interest  is  in  the  first  instance  discharged  ;  if  there  be  an  exoesn, 
it  is  applicable  to  the  liquidation  of  the  principal.  This  form  of  adjustment 
should  be  observed  in  the  present  case. 

The  modems  so  expound  the  law.  But  the  Mitdcshara  states,  that 
by  the  use  of  a  pledge,  however  inconsiderable,  interest  is  forfeited,  however 
great,  because  the  pledgee  has  violated  the  terms  of  the  agreement.  The 
question  on  the  difference  of  these  two  opinions  must  be  determined  accord- 
Ing  to  reason. 

Some  money  has  been  intruated  by  one  man  to  another,  and  b  deliver- 
ed by  the  depositary,  with  or  without  the  consent  of  the  owner,  to  another 
person,  by  way  of  loan  :  in  that  case,  to  whom  does  interest  accrue  ;  to  the 
de^sitary,  or  to  the  owner  1^  This  question  will  be  discussed  in  the  chap- 
ter on  Deposits  ;  but  it  may  be  here  examined,  what  is  the  rule  when  the 
depositary  himself  uses  the  money  as  a  loan. 

It  is  used  as  a  loan  with,  or  without,  the  assent  of  the  owner  P  If  used 
without  his  assent,  was  it  done  on  the  presumption  of  assent,  or  without  such 
presumption  ?  The  first  case  occurs  in  the  following  instance  :  a  thing  was 
first  deposited  with  some  person  ;  afterwards  the  depositary,  needing  a  loan 
for  the  support  of  his  family,  asks  the  loan  of  the  depositor.  In  that  case, 
the  loan  authorized  by  him  is  alone  valid  ;  for,  in  comparison  with  a  loan, 
a  bailment,  consisting  in  an  agreement  for  custody  only,  is  a  weaker  con- 
tract. This  may  be  explained  when  examining  the  comparative  force  of  civil 
contracts.  Hence  {%ince  the  loan  prevails  over  the  depoeit)  the  principal  must 
be  repaid  with  interest,  unless  there  be  a  special  agreement  to  exempt  it  from 
interest.  The  second  case  occurs  when  such  a  depositary  needing  a  loan, 
and  confidently  presuming  on  the  tacit  assent  of  the  owner,  either  on 
account  of  his  indolence,  or  his  remote  absence,  publicly  executes  a  written 
contract  of  debt,  and  expends  the  money.  This  also  becomes  a  debt,  but 
secondary  onhf  ;  for  it  is  not  delivered  at  a  loan  by  the  owner  :  if  the  first 
method  can  be  observed,  the  last  should  not  be  practised.  In  the  present 
case,  the  principal  must  also  be  repaid  with  interest :  if  the  owner  of  his  own 
accord  relinquish  interest,  then  only  can  the  principal  be  repaid  without 
interest. 

The  form  of  repayment  in  either  case  is  this  ;  what  became  a  debt  with 
the  assent  of  the  owner,  must  be  repaid  to  the  owner  himself,  and  interest 
must  be  paid  for  the  intermediate  period.  If  the  owner  again  make  it  a  de- 
posit, then  only  does  it  become  a  deposit.  But  if  the  owner,  when  assenting 
to  the  loan,  said,  "  when  you  receive  money,  discharge  the  debt,  and  keep  the 
money  in  your  possession  ;  my  consent  is  not  requisite  :"  in  that  case,  the 
borrower  should  publickly  execute  a  written  declaration  of  payment,  with  an 
acknowledgment  of  his  holding  the  sum  as  a  deposit,  and  lodge  the  money 
in  a  place  of  safety  :  from  that  moment  interest  stops. 

But,  in  the  case  of  tacit  assent,  such  assent  is  also  presumed  when  the 
debt  is  paid.  This  is  founded  on  the  less  degree  of  confidence  in  the  former 
case,  and  the  greater  degree  of  confidence  in  the  last  case*  If  the  depositary 
said,  when  the  deposit  was  made,  "  I  shall  sometimes  use  this  as  a  loan, 
sometimes  lend  it  to  persons  who  may  ask  a  loan,  sometimes  keep  it  :*'  in  that 
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case,  whatever  the  owner  may  have  autlH)rued^  «ach  only  must  be  the  pro- 
ceeding afihe  depontaty  ;  for,  if  the  owner  said,  "  it  must  only  be  lent  and 
repaid  with  my  Icaowledge,*'  in  that  case  it  can  only  be  repaid  with  his  assent ; 
and  interest  most  be  paid  until  that  assent  be  given.  But  if  he  said,  '*  the 
loan  may  be  advanced  and  repaid  according  to  your  judgment  of  what  is 
right ;  there  is  no  oecasion  for  my  $peeM  consent  :*'  in  this  ease,  the  deposi- 
tary may,  of  his  own  authority,  disekarge  the  debt,  or  receive  payment  from 
another  person,  to  whom  the  money  has  been  lent.  In  tke  interval  betweea 
the  payment  of  one  debt,  and  the  contract  for  another,  interest  is  suspended : 
shomd  the  proprietor  subsequently  daim  interest  until  beeonsent#4  to  repay- 
ment, he  shall  not  obtain  it.  If  the  owner  said,  '*  it  must  not  be  lent,  nor 
otherwise  employed/'  the  depositary  is  guilty  of  an  offence  if  he  use  it  as  a 
loan.  Should  he  do  so  in  breach  of  such  an  injunction,  then  interest  at  legal 
rates,  to  which  the  depositary  has  tacitly  assented,  must  be  paid,  until  the 
owner  consent  to  repayment. 

The  third  case  occurs,  when  a  depositary  expends  the  money,  unknown 
to  the  proprietor,  and  executes  no  writing  declaratory  of  debt.  This  is  an 
oi&noe,  and  should  be  discussed  under  the  tit4e  of  Theft.  Although  there  be 
no  text  of  any  Sage,  nor  commentary  of  any  Author,  on  this  subject,  it  appears 
so  from  the  reason  of  Uie  thing.    Thus, 

VjixHASPicTi*,  cited  in  the  Vyavdhara  tatwa : — A  decision  must  not  be 
made  solely  by  having  recourse  to  the  letter  of  written  codes ;  since, 
if  no  decision  were  made  according  to  the  reason  of  the  law,  or  ac- 
cording to  immemorial  usage  (for  the  word  yucti  admits  both  senses), 
there  might  be  a  failure  of  justice. 

Yueti ;  ratiocination.  BAOnnrAKDAVA. 

LXXIX. 

GoTAMA  : — A  loan  secured  by  a  pledge,  to  be  hspt  only^  yet  used,  bears 
no  interest,  nor  money  tendered,  nor  a  sum,  of  which  part  is  unde- 
Iwered  by  the  lender^  or  of  which  he  disturbs  the  possession. 

"Money  tendered  ;"  the  term  may  sig^nify  a  debtor  willing  to  pay  the 
debt.  "  Of  which  he  disturbs  the  possession  ;**  the  pledge  for  which  debt 
he  attaches  in  the  hands  of  the  creditor.  In  such  a  case  the  loan  carries  no 
interest.  For  example,  a  debtor  is  willing  to  pay  tbe  debt,  but  the  creditor 
refuses  to  accept  payment ;  the  debtor  deposits  the  sum  with  a  third  person, 
and  attaches  the  pledge  :  in  this  case  the  loan  bears  no  interest ;  because 
he  has  attached  the  pledge,  interest  ceases :  but  if  he  attach  a  pledge  which 
is  liable  to  be  used,  without  tendering  the  debt,  interest  must  be  paid  ;  and 
not,  if  he  tendered  the  debt.     The  text  of  Qotama  suggests  this  distinctionf- 

Some  explain  the  text,  when  the  king,  on  the  application  of  some  credi- 
tor of  that  creditor,  attaches  the  debt  in  the  hands  of  the  debtor,  and  makes 
it  as  it  were  a  deposit  in  his  hands,  no  interest  shall  in  that  case  be  paid. 
Others  say  the  meaning  is,  when  the  person  of  the  debtor  is  attached  by  the 

♦  Book  n.  Ch.  IV.  V.  17. 

t  A  rabieqQent  gloM,  more  oonmeteiit  wjth  ibe  literal  aenfle  of  the  text,  fn  followed  In 
the  tranalationr 


Digitized  by 


Google 


100  ON  LEGAL  INTEREST  IN  GBNBIIAL.    [BOOK  I.  CH.  II.  SECT.  III.] 

creditor  to  enforce  payment  of  the  debt ;  when  be  is  restrained  from  going 
wbere  be  lists  ;  wben  be  is  confined  in  prison,  and  so  fortb,  as  stated  in  texts 
wbicb  will  be  quoted  :  in  sucb  cases  tbe  debt  carries  no  interest  during  tbe 
period  of  restraint. 

A  loan  secured  by  a  pledge  to  be  kept  only,  yet  used,  bears  no  interest. 
By  one  wbo  has  tendered  tbe  money,  no  interest  is  payable.  By  a  debtor 
who  is  disturbed  in  the  use  of  the  loan  received,  no  interest  shall  be  paid 
from  the  time  of  dbturbance.  Tbe  Retndcara, 

No  interest  is  payable,  provided  the  sum  be  deposited  with  a  third  per- 
son ;  this  must  be  supplied,  for  it  coincides  with  the  text  of  Yajnyawaxcta. 

"  He  states  another  case  :"  that  is,  when  a  creditor  has  granted  a  loan 
of  a  hundred  suvema*  deposited  in  the  hands  of  a  banker,  and  the  whole  sum 
has  not  been  taken  by  the  debtor,  but  a  few  tuvernas  only,  and  the  remain- 
der left  with  the  same  banker  ;  afterwards,  the  creditor  discovering  his  insol- 
vency, and  apprehending  that  the  debt  would  not  be  discharged,  attaches  the 
money  in  the  banker's  hands.  In  such  a  case,  the  whole  sum  carries  interest 
until  the  attachment ;  but  after  the  attachment,  so  much  only  as  has  been 
received,  and  not  the  whole  sum.  Or  the  other  etue  alluded  to  may  he,  when 
money  deposited  sometimes  becomes  a  loan  in  the  mode  above-mentioned, 
and  the  creditor  in  such  a  case  attaches  the  depoeit,  and  inekteon  immediate 
payment.  Again,  a  man  has  lent  a  horse  or  the  like  to  be  used  for  burden ; 
after  two  or  three  months  the  creditor,  throu|{h  other  persons,  forbids  the 
naeo/the  cattle :  it  happens  that  the  horse,  or  other  beast,  is  only  restored 
two  months  afterwards.  In  such  a  case,  interest  must- be  paid  until  the  use 
of  the  cattle  wae  forbidden,  but  not  later;  and  no  hire  shi^l  be  paid  for  the 
liorse,  since  he  was  originally  received  as  a  loan.  Such  is  the  opinion  inti- 
mated in  the  Retndeara,  According  to  the  gloss  of  Mibba,  "  a  loan  bears 
no  interest,  if  it  be  attached,  withhehi,  or  the  Tike." 

Of  these  interpretations  one  may  be  considered  as  tbe  true  sense  of  the 
text,  and  the  rest  as  founded  on  the  reason  of  the  law.  Or  all  may  be  con* 
sidered  as  intended  by  the  text,  expounding  it  equivocally.  But,  at  all 
events,  the  several  inductions  must  be  admitt^. 
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CHAP.  III. 

ON 

PLEDGES,  HYPOTHECATION, 

AND 

MORTGAGES. 


Sect.  I. — On  the  nature  of  a  Pledge^  and  on  Pledges  lost  or 

damagedS^^ 

LXXX. 

ViilHASPATi :  —A  pledge  (adhi)  is  called  bandhoy  and  is  declared  to  be 
divisible  into  four  pairs : 

2.  Moveable,  or  personal^  and  fixed,  or  real;  for  custody  only,  and 
for  use  ;  nnlimited,  and  limited  as  to  time;  with  a  written  contract, 
and  with  a  verbal  attested  agreement. 

Bandka  ia  derived  in  the  passive  form, ''  that  which  is  bound  or  pledge 
ed  (hadhifaii),**  A  male  slave,  or  the  like,  being  bound  or  confined,  is  then 
unable  to  perform  service  for  his  master ;  a  horse  also,  being  bound  or  tied, 
is  then  unfit  for  his  owner's  use.      By  acceptation,  the  sense  of  the  word 

(«  4)  A  thing  is  said  to  be  pled^nd  to  ad  individual  when  it  is  made  a  security  for  some 
debt  or  demand,  The  Boman  Law  drew  a  distincticm  between  a  Pledge  properly  so  oaUed, 
<^  a  Mortgage,  The  fonner  was  called  Pignue,  in  which  case  possession  of  the  thing  was 
given  to  tiie  person  to  whom  it  was  made  a  security ;  and  the  li^r  HypotheotUio^  wherein 
the  thing  was  assigned  as  a  security,  without  being  put  in  possession  {Dig,  18  tit,  7.  s.  9.) 

In  oases  where  the  thing  pledged  or  given  for  security  is  moveabU,  it  is  desirable,  no  doubt, 
tiiat  the  same  should  be  put  into  the  custody  of  the  lender  or  creditor ;  otherwise,  it  might 
be  removed  or  destroyed,  and  so  not  answer  the  end  for  which  it  was  assigned.  Popfbndorf 
is  of  opinion  that  this  way  of  mortgage  is  verv  useful  among  subjects  of  the  same  state :  for  it 
being  absolutely  necessary  that  they  should  frequently  borrow  one  of  another,  and  as  neces- 
sary ihaX  tiie  payment  should  sometimes  be  put  off  for  a  considerable  time,  there  would  not 
be  sMweoUet  enough  for  suffident  security :  and  it  would  be  too  hard  to  obHge  the  borrowers 
immedktely  to  part  with  their  immovealbtei^  such  as  their  houses  or  Unds.  It  may  therefore, 
be  sufficient  to  assign  such  immovetMe$  for  security,  which  cannot  be  taken  away,  and  of 
which  Uie  Law  at  any  time  can  give  possession. 

Bailment  is  another  topic  which  is  treated  by  Jagahvatha  in  the  present  Chapter :  it 
will  be  seen  that  he  has  discussed  the  subject  in  aU  its  bearings,  almost  to  exhaustion.  Sir 
William  Jones  divides  Bailment  into  five  species ;  which  he  enumerates  and  defines  as 
follows ; 
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''  bandha'*  is  a  thing  remaining  in  the  creditor's  possession  by  an  agree* 
ment  on  the  part  of  the  debtor,  in  this  form,  *'  this  chattle  shall  remain  in 
thy  possession  so  long  as  I  do  not  repay  thy  money.'*  Accordingly  it  is 
said  by  eminent  logicians,  that  the  meaning  of  words  is  apprehended  by 
grammar,  by  analogy,  by  dictionaries,  by  original  instruction,  and  by  practice 
or  acceptation. 

^Adhi  is  the  very  same  thing  with  bandha.  It  is  divisible  into  four 
pairs  :  it  is  of  four  kinds  or  forms,  which  are  again  subdivided,  Th^we  forms 
are  the  properties  of  a  pledge^  considered  by  the  author  of  the  Cl/apateru  as 
connected  with  the  nature  of  the  thing  pledged^  the  form  of  hyj^othecation^ 
its  period,  and  the  evidence  of  the  transaotion.  Of  how  many  sorts  again 
are  each  of  these  properties  of  a  pledge  ?  The  Sage,  satisfying  that  ques- 
tion, enumerates  them  ;  "  moveable,  Ac."  (LXXX  2).  Consequently,  in 
regard  to  its  nature,  a  pledge  is  of  two  sorts ;  moveable,  as  kine,  horses, 
or  the  like ;  and  fixed,  as  land,  or  the  like* 

Having  explained  the  distinctions  on  the  nature  of  the  pledge,  the 
Sage  notices  the  form : "  for  custody  only,  and  for  use ;  for  custody,  or 
safe-guard,  and  for  use,  or  employment.  These  two  direct  the  properest 
(pracrishta)  conduct  of  the  creditor,  and  hence  are  called  the  forms  (pracdra) 
qf  a  pledge :  and  thus,  in  respect  of  form,  a  pledge  is  of  two  kinds.  "  ▲ 
pledge  for  custody  only ; "  to  be  merely  kept :  a  thing  which  may  be 
injured  by  use,  or  one  which  cannot  be  used.  That  which  is  not  probably 
injured  by  use,  is  a  pledge  '*  for  use :  '*  as  will  be  explained  furthar  on* 

The  Sage  subjoins  the  distinctions  respecting  the  period  of  the  pledge ; 
"  unlimited  and  limited."  "  Unlimited  ;  '*  literally  subject  to  redemption 
at  pleasure ;  that  is,  to  be  released  at  no  speoifidc  time.  '*  Limited  ;*'  to  be 
released  at  a  specifick  time.  On  payment  of  the  principal  at  such  a  time,  this 
pledge  shall  be  released  ;"  in  this  and  similar  forms  a  period  is  specified. 
Thus  the  disiiDction  in  respect  of  time  is  also  two-fold. 

The  Sage  notices  the  evidence  of  a  pledge:  ''  with  a  written  contract, 
and  with  a  verbal  attested  agreement."  If  it  be  questioned,  whether  "this 
horse  be  pledged  to  that  man  or  not,"  the  evidence  may  be  a  writing  or  a 
witness.  Thus  evidence  is  also  two-fold.  Hence  the  distinction  are  eight- 
fold, as  is  observed  by  Chandeswaba. 

Being  divided  into  four  pairs,  moveable  or  fixed,  and  so  forth,  it  is  of 
four  kinds :  four-fold,  distinguished  according  to  the  nature  of  the  thing 

1.  DqMsUumy  which  is  a  naked  bailment,  without  reward,  of  goods  to  be  kept  for  the 
bailor. 

2.  MandaiuMt  or  CovMMsHon;  when  the  mandatary  undertakes,  without  recompenoe, 
to  do  tome  act  about  the  tlungs  bailed,  or  simply  to  earr^  them ;  and  hence  &R  Hsrey  Fdich 
divides  bailment  into  two  sorts,  to  keep  and  to  employ.    (Law  6  2.  <^  18) 

&  Oommodatmii^  or  Uxmfor  use  ;  when  goods  are  bailed,  without  pay,  to  be  uied  for  a 
certain  time  by  the  bailee. 

4.  PignoH  acceptum ;  when  a  thing  is  bailed  by  a  debtor  to  his  creditor  in  pledge,  or  as  a 
security  for  the  debt. 

6.  Locatum,  or  hiruiff ;  which  is  always  for  a  reioard ;  and  this  bailment  is  either,  (1) 
locatiorei  by  which  the  hirer  gains  the  temporary  uaeotthe  thing  i  or,  (2)  locaHo  operis  fiuA- 
endiy  wh^i  work  and  labour^  <»r  eare  and  paine,  are  to  be  performed  or  beetowed  on  the 
thing  -delivered :  or,  (8)  looati^  operii  merdum  vdiendarum^  when  goods  are  bailed  for  the 
purpose  of  being  carried  from  place  to  place,  either  to  a  mi6^  earner,  or  to  a  private  person 
(Essay  on  the  Law  of  Bailments.''    Works  voL  YIII.  p.  862.) 

The  reader  cannot  fail  noticing  tiie  analogy  in  many  respects  of  the  Iaw  of  the  ffmdve, 
with  tiie  general  prindpales  of  Le^^tion  among  other  Nations.— EniTOlt. 
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Uigedy  the  form  o(  kypothseatioMy  iU  period,  and  theevideuoe  of  the  transac- 
tion ;  and  eight-fold,  by  the  aubdivuion  of  theae.  The  author  of  the  Oal- 
pateru* 

Moveable  and  fixed  compose  the  first  pair  relative  to  the  nature  of  the 
thing  pledged;  for  custody  only,  and  for  use,  the  second  pair  relative  to 
the  form  qf  hjpoiheeaHon ;  unlimited,  and  limited  ae  to  time,  the  third  pair 
relative  to  the  period  of  the  mortgage  ;  with  a  written  contract,  and  with  a 
v«rbal  attested  agreement,  the  fourth  pair  relative  to  the  evidence  qf  the 
trammeiUm,  By  the  subdivision  of  these,  by  their  mutual  differences,  by 
the  relative  distinctions  of  moveable  and  fixed,  and  so  forth,  the  subject  be- 
eomes  eight-fold  :  consequently,  each  of  the  four  sorts  contains  two  species. 

The  enjoyment  of  the  pledge,  and  the  debtor  himselfy  and  so  forth, 
are  secondary  evidence  of  hypothecation  proved  by  enjoyment,  or  made  by 
the  party  himself  without  writing  or  attestation.  They  are  not  conse- 
quently exclusive  of  this  subdivision.  Or  these  are  the  distinctions  of 
pledge,  as  approved  by  law.  But  a  pledge  unauthenticated  by  attestation 
or  written  contract,  or  authenticated  by  an  attested  writing  not  being 
noticed  in  codes  of  law,  is  not  approved  by  positive  law.  Such  is  the 
interpretation  according  to  Chakdsswaba.. 

Or  a  pledge,  whether  moveable  or  immoveable,  is  of  four  sorts ;  to  be 
merely  kept,  to  be  used,  redeemable  at  pleasure,  or  at  a  specified  time. 
This  four-fold  distinction  of  pledgee  concerns  moveable  property,  and  also 
conceme  fixed  property.  A  pledge  is  sometimes  authenticated  by  a  written 
contract,  sometimes  by  a  verbal  attested  agreement.  Such  may  be  the 
ceoetruction  of  the  text.  This  is  stated  generally  :  sometimes  also  a  pledge 
is  proved  by  eujoym«snt,  or  has  been  delivered  with  a  verbal  unattested 
agreement. 

LXXXL 

Nareda  : — That,  to  which  a  Secondary  title  is  given  {adhicriyatS)^ 
is  (adkt)  a  pledge. 

2.  It  has  two  forms,  to  be  released  at  a  fixed  time,  or  to  be  retain- 
ed until  payment  be  tendered.  It  is  again  declared  to  be  of  two 
sorts,  for  custody  only,  and  for  use. 

3.  Even  so  must  it  be  diligently  kept :  on  its  loss  or  destruction  by 
the  negligence  of  the  lender,  the  interest  on  his  loan  is  forfeited ; 
and  even  if  it  be  only  spoiled  or  altered. 

It  has  two  characters  or  forms.  One,  to  be  released,  or  given  up,  at 
the  period  which  has  been  fixed  or  settled.  For  example:  the  pledger  eaye, 
'*  a  loan  ha?  been  received  from  you  on  the  mortgage  of  this  land  ;  when 
twice  the  amount  of  the  debt  has  been  realized,  you  must 
surrender  the  mortgage."  Or  he  saye,  "  a  loan  is  now  received  by  me,  and 
a  pledge  is  given  ;  paying  the  debt  at  the  close  of  the  year,  I  will  redeem 
the  pledge,  else  this  pledge  shall  become  your  absolute  property.'*  When  a 
time  has  been  settled  in  these  or  other  forms,  the  pledge  is  "  to  be  released 
at  a  fixed  time.'*  This  has  been  named,  by  Vbihaspati,  a  pledge  "  limited 
as  to  time." 
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The  sense  of  the  ofher  phrase  completed  is,  **  until  the  time  of  pay- 
ment tendered;'*  until  payment  be  tendered.  In  the  case  of  an  agree- 
ment in  this  form,  ''  whenever  the  debt  shall  be  discharged,  then  only 
shall  the  pledge  be  released,"  it  is  a  pledge  for  no  specific  period ;  and  this 
is  named  by  Vbihaspati  a  pledge  "unlimited  as  to  time,'*  or  redeemable 
at  pleasure;  for  the  payment  of  the  debt  and  surrendry  of  the  pledge 
denend  on  the  will  of  the  party. 

"It  is  again  declared  to  be  of  two  sorts'*  (LXXXI  2) ;  the  two 
kinds  being  subdivided,  the  distinction  is  four  fold.  But  Chandxswaba 
thus  expounds  "  two  forms  "  (LXXXI  1)  ;  a  pledge,  whether  fixed  or 
moveable,  is  unlimited  or  limited  as  to  time,  a  dietinction  deeeribed  by  the 
phrase  "  to  be  released  at  a  fixed  time,  or  to  be  retained  until  payment  be 
tendered;*'  and  it  is  for  custody  only,  or  for  use  :  these  are  the  two 
distinctions.  It  must  also  be  understood,  that  it  may  be  authenticated  by 
a  written  contract,  or  by  a  verbal  attested  agreement. 

Thus  the  texts  of  Vb!ha.8PAti  and  Nareda  coincide.  According  to 
this  interpretation,  it  is  proper  to  expound  the  phrase  "  it  is  again  of  two 
sorts,"  with  a  written  contract  or  with  an  attested  verbal  agreement. 
Here  the  text  of  Nabbda  is  expounded  in  conformity  with  the  text  of 
VrIhaspati  ;  or  the  text  of  Vbihaspati  may  be  expounded  in  confomity 
with  the  text  of  Nabsda.     Ultimately  there  is  no  difference. 

"  That  to  which  a  title  is  given  "  (LXXXI  1) ;  that  which  is  made 
similar  to  his  own  absolute  property.  In  this  instance  there  is  only  a 
secondary  title,  consisting  in  the  custody  or  occupation  of  another's  proper- 
ty. As  that  to  which  a  man  is  entitled  is  kept  or  used  like  his  own  pro- 
perty, so  is  a  thing  received  in  the  form  of  a  pledge,  though  it  actuBllr 
belong  to  another :  and  the  word  ddhi  acquires  the  same  meaning  with 
bandha  from  practice  and  use.  Or  the  derivation  of  the  word  ddhi  may  be, 
that  in  right  of  which  (adhtctitya)  a  loan  is  made  or  the  like.  It  may  be 
any-how  understood  by  euppoeing  the  intervention  of  some  term,  as  in  the 
epithet  fawn-waisted,  where  the  term  expressive  of  Similarity  is  dropped. 

"  Even  so  must  it  be  kept "  or  preserved  (LXXXI  3)  ;  according  to 
the  difference  in  the  forms  of  pledges.  In  such  form  as  such  things  are 
kept,  must  the  pledge  be  kept.  Or,  it  must  be  kept  in  the  mode  of  cus- 
tody, to  which  the  debtor  assented.  "  On  its  loss  or  destruction,"  in  case 
of  its  not  being  preserved,  interest  is  forfeited  by  the  negligence  of  the 
lender.  Such  is  the  meaning  of  the  text.  If  the  pledge  "  be  spoiled  or 
altered,"  if  be  broken  or  the  like,  the  consequence  is  the  same ;  interest 
is  forfeited  as  in  the  case  of  loss  or  destruction.  In  this  interpretation 
Chandeswaba.  concurs. 

LXXXIL 
Vishnu:— By  the  use  of  a  pledge  to  be  kept  only^    the  interest 
is  forfeited  ;  and  the  creditor  shall  make  good  the  loss  of  a  pledge, 
unless  it  was  caused  by  the  act  of  God  or  the  king,  and  without 
his  fault. 

"  By  the  use  of  a  pledge  ;"  already  expounded  by  the  use  of  a  pledge 
to  he  kept  only*, 

*  Gloss  on  V.  Ixxviii. 
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If  the  loss  of  the  pledge  be  caused  by  the  act  of  God,  or  of  the  king, 
without  any  fault  on  the  part  of  the  creditor,  his  recovery  of  the  principal 
and  interest  will  be  propounded.  For  example;  when  a  horse  or  ox  is 
pledged,  and  dies  of  disease  notwithstanding  the  best  medicaments  admi- 
nistered, or  is  forcibly  seised  by  the  king,  though  guarded  with  the  utmost 
diligence,  the  loss  is  caused  by  the  act  of  God,  or  of  the  king.  But  the 
creditor  must  make  good  a  pledge  lost  without  such  inevitable  necesHty  ; 
either  by  payment  of  its  viUue  m  moneff^  or  by  delivery  of  an  equivalent 
inland.  But  in  the  case  of  his  not  making  good  the  pledge,  Nabkda 
ordains  the  forfeiture  of  the  principal  (LXaXIII).  Such  is  the  gloss 
delivered  in  the  Reindearn, 

LXXXIIL 

Sarbpa  : — If   a  pledge  be  lost,  and  the  creditor  do  not  replace  U,  the 

principal    itself  shall  be    forfeited;  unless  the  loss  was  caused 

without  his  faulty  by  the  act  of  GoD,  or  of  the  king. 

This  case  of  a  pledge  not  made  good  must  be  understood  where  the 
pledge  is  not  replaced  by  an  equivalent,  and  is  equal  in  value  to  the  amount 
of  the  principal  debt  together  with  interest.  It  is  also  proper  to  apply  the 
eame  rule  when  the  ereditor,  in  consequenoe  of  his  actual  poverty,  is  un- 
able to  pay  the  excess  of  value,  or  when  the  value  of  the  thing  cannot  be 
aseertaiued. 

The  forfeiture  of  the  principal,  implies  the  forfeiture  of  interest  as 
well  as  principal.  It  would  be  inconsistent  with  reason  that  the  principal 
should  be  forfeited,  and  the  interest  remain  due. 

LXXXIV. 
YiJNTAWALCTA : — If  a  pled^  for  custody  only  be  used,  there  shall 
be  no  interest ;  nor,  if  a  pledge  for  use  be  damaged :  a  pledge 
spoiled,  losty  or  destroyed,  unless  by  the  act  of  God  or  of  the 
king,  shall  be  made  good  by  the  creditor.* 

"  Spoiled  or  lost ;"  broken,  stolen  or  the  like,  and  become  utterly  un- 
fit for  use.  "  Destroyed  ;"  annihilated,  or  totally  lost.  Both  these  pledges 
must  be  made  good  by  payment  of  the  value,  or  otherwise.    The  Retndeara, 

Consequently  the  term  "  destroyed"  signifies  dead,  burnt,  or  the  like. 
It  may  be  questioned  how  "  stolen"  can  be  suggested  by  the  word  lost  or 
spoiled  f  K  A  thing  stolen  be  reoovered,  it  is  not  lost ;  if  it  be  not  recover- 
ed, it  is  totally  lostf  or  similar  to  a  thing  destroyed  ;  but  the  intermediate 
possibility  of  recovery  does  not  justify  the  consequence. 

The  text  of  Nauda  (LXXXI  3),  as  expounded  by  CHA]n)KswABA, 
**  on  the  loss  or  destruction  of  the  pledge  interest  is  forfeited,"  is  incon- 
sistent with  these  texts.  It  should  not  be  affirmed,  that,  under  the  autho- 
rity of  both  texts,  the  forfeiture  of  interest,  and  satisfaction  for  the  pledge, 
itfa  both  ordained.     This  would  be  inconsistent  with  the  text  of  Vtasa, 

*  The  last  htmisftkh  onlj  is  cited  in  this  place ;  the  verse  at  large  is  cited  after  v.  91. 
I  jilaoe  it  hsre,  because  reference  is  nude  to  it  before  the  latter  citation. 
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LXXXV. 

Vyasa  : — If  gold,  or  other  precious  thing,  shall  be  pledged,  and  lost 
]by  the  negligence  of  the  receiver,  that  creditor,  on  the  principal 
and  the  interest  of  his  loap  being  paid,  shall  be  forced  to  pay  the 
price  of  the  pledge. 

Here  "  receiver  "  intends  the  receiver  of  the  pledge,  or  creditor ;  for 
the  pledge,  being  in  the  creditor's  possession,  cannot  be  lost  by  the  intmediatB 
fanlt  of  him  who  received  the  loan.  It  may  indeed  sometimes  happen  imme* 
diately:  for  example,  the  borrower,  applying  to  the  lender,  with  the 
intent  of  inducing  his  acceptance  of  the  terms, — conceals  the  proper  food  of 
the  cow  offered  as  a  pledge,  and  describes  it  otherwise  ;  the  creditor,  eon* 
fiding  in  his  information,  lends  the  money  on  such  a  pledge :  afberwards 
mischief  arises  from  change  of  food.  In  this  and  other  cases  the  reader 
may  draw  his  own  inferences.  But,  in  the  case  supposed,  it  would  be  in* 
consistent  with  reason  that  the  creditor  should  be  liable  to  make  good  the 
value  of  that  pledge. 

In  such  cases,  we  hold,  that  the  matter  must  be  settled  by  learned  men, 
discriminating  the  faults  on  both  sides.  Since  no  rule  is  expressly  de* 
dared  by  Sages,  nor  any  thing  particularly  stated  by  ancient  Authors,  the 
pose  must  he  determined  by  honest  men  of  acute  sense.  If  any  rule  on  this 
subject  be  declared  in  books  of  other  countries,  they  who  assert  a  settled  rule 
have  the  advantage  in  the  debate.  Thus,  when  a  pledge  is  lost,  if  the  credi* 
tor  do  not  announce  the  loss,  he  forfeits  interest,  and  must  make  good 
the  pledge  under  the  authority  of  the  texts  of  NIbbda  and  VisHiru 
(LXXXI  8  and  LXXXII).  In  this  case,  bis  concealing  the  loss  of  the 
pledge  is  a  faidt  on  the  part  of  the  creditor,  wherefore  interest  is  forfeited : 
and  this  is  reasonable  ;  for  the  creditor  concealed  the  loss,  from  a  desire  of 
receiving  interest,  reflecting,  "  if  the  loss  of  the  pledge  were  announced,  the 
debtor,  borrowing  money  elsewhere,  would  pay  the  debt  and  demand  his 
pledge  ;  by  which  my  interest  would  be  forfeitied  :"  concealment  therefore 
was  a  great  offence.  But  interest  only  stops  after  the  loss  of  the  pledge  ; 
the  interest  due  before  that  loss  may  be  received. 

The  text  of  Vtasa  must  be  applied  to  the  case,  where  the  loss  of  the 
pledge  was  ax^no^nced.  Consequently,  the  pledge  being  lost  by  the  fault  of 
the  debtor  or  of  the  creditor,  and  the  loss  not  being  announced  by  the  ere* 
ditor,  interest  is  forfeited^  But  if  it  be  lost  by  the  creditor's  fault,  and  the 
loss  be  announced,  he  must  pay  the  value  ofthe  pledge,  or  give  an  equivalent, 
and  may  receive  the  principal  and  interest.  In  the  same  case,  if  he  conceal- 
ed the  loss,  he  receives  the  principal  without  interest 

Some  are  of  opinion,  tbi^t  the  text  of  NARKnA^ ''  on  Uie  loss  or  destruc- 
tion of  the  pledge  interest  is  forfeited"  (LXXXI  3),  concerns  a  pledge  to 
be  used.  For  example ;  when  the  borrower,  receiving  the  loan,  gave  as  a 
pledge  a  boat  or  the  like  for  use ;  then,  should  the  pledge  be  lost,  the 
creditor  forfeits  interest,  and  the  debtor  loses  his  proper^ :  and  this  is 
reasonable ;  for  the  loss  is  imputable  to  both  parties ;  to  the  debtor,  because 
he  assented  to  the  use  of  the  pledge  ;  to  the  creditor,  because  he  did  use  it. 
Hence  the  creditor  forfeits  interest,  and  the  debtor  loses  the  thing  pledged^ 

Here  it  should  be  noticed,  that,  if  the  pledge  be  spoiled  (that  it, 
broken  or  the  like)  in  consequence  of  use,  then  only  shoidd  this  rule  be 
applied :  for,  if  a  pledge  be  used,  which  should  only  have  been  kept,  the  whole 


Digitized  by 


Google 


BioT.  l]  plbdois,  htpothecation  and  mobtgagss.       107 

mt«rest  ia  forfeited ;  if  it  be  spoiled,  the  prindjpal  is  forfeited :  if  »  pledge, 
liable  to  be  used^  be  actually  used,  half  the  interest  is  forfeited ;  if  it  be 
spoiled,  the  whole  interest  is  forfeited.  This  is  accurate.  However,  this 
rule  oocoems  onlj  a  pledge  for  use  with  the  assent  qf  ihepledger.  If  the 
t>ledeer  have  not  assented  to  its  use,  the  same  rule  should  be  Understood, 
whidi  is  dir^ted  in  the  case  of  a  pledge  for  custody  only. 

"  The  use  of  a  pledge,"  in  the  text  of  Vibhhit  (LXXXII),  being  ex- 
pounded by  CHANDiflWABA,  the  use  of  a  pledge  to  be  kept  only,  it  is  proper 
to  infer  the  loss  of  a  pledge  for  custody  only,  in  the  phrase,  "  the  creditor 
shall  make  good  the  loss  of  a  pledge."  VtIsa,  specifying  ''  gold  or  other 
precious  thing,  '*  evidently  intends  a  pledge  for  custody  only.  TIjitta'^alota 
(LXXXlY),  ordaining  the  forfeiture  of  interest  if  a  pledge  for  use  be 
broken  or  the  like,  adds,  "  a  pledge  spoiled  must  be  made  ^ood  ;"  that  is, 
if  a  pledge  for  custody  only  be  broken  or  the  like,  an  equivalent  must  be 
given.  There  is  no  impediment  to  this  induction.  Consequently  the  text 
of  NiftiBA, ''  if  a  pledge  be  lost,  the  principal  itself  is  forfeited"  (LXXXIII), 
coinciding  with  the  texts  of  other  Sages,  may  be  well  expounded,  '4f  a  pledge 
for  custody  only  be  lost."  Or  if ''  lost  or  destroyed"  be  explained  absolute- 
ly lost,  or  totally  destroyed  by  mortality,  fire  or  the  like,  this  may  be  un- 
derstood of  a  pledge  to  be  used  :  accordingly  TIjbtawalota,  having  or- 
dained, with  a  view  to  pledges  for  custody,  that  a  pledge  spoiled  shful  be 
made  good,  directs  a  pledge  destroyed  to  be  made  good  as  a  rule  concern- 
ing pledges  for  use.  But  this  also  concerns  pledges  for  custody  ;  and  thus 
the  true  sense  of  the  expression, ''  a  pledge  spoiled  shall  be  made  g^ood,"  is 
obtained.     This  they  hold  reasonable. 

Others  say,  if  a  pledge  for  use  be  spoiled  or  rendered  unfit  for  its  pur- 
poses, interest  is  forfeited  :  the  authorities  are  the  texts  above  cited  '^  on  the 
loss  of  a  pledge  interest  is  forfeited"  (LXXXI  Si),  and  '*  there  shall  be  no 
interest  if  a  pledge  for  use  be  damaged"  (LXXXIY).  If  the  pledge  be  ab- 
solutely lost,  being  burnt  or  destroyed,  an  equivalent  must  be  given,  or  the 
princi[Md  is  forfeited  :  the  authorities  are  other  texts  ;  '*  the  creditor  shall 
make  good  the  loss  of  the  pledge' '(L  XXXII)  ;  "  if  a  pledge  be  lost,  the 
principiJ  itself  is  forfeited"  (LXXXIII)  ;  "  a  pledge  destroyed  shall  be 
made  good"  (LXXXIY).  If  a  pledge  for  custody  be  spoiled  or  damaged 
by  the  negligence  of  the  pledgee,  even  without  the  use  of  it,  or  if  it  be 
damaged  by  use,  interest  is  forfeited  under  the  text  (LXXXI  3), ''  and  even 
if  it  l^  only  spoiled  or  altered."  If  it  be  utterly  lost  and  destroyed,  the 
principal  itself  is  forfeited,  or  an  equivalent  must  be  given,  under  the  text 
(LXXXVI)  *^  any  pledge  being  whoUy  spoiled,  the  [principal  debt  shall  be 
lost,"  and  (LXXaIY)  '^  a  pledge  spoiled  or  lost  must  be  made  good." 

Here  it  must  be  understood,  that,  when  the  pledge  is  lost  by  the  fault 
of  both  parties,  one  forfeits  interest,  the  other  loses  the  thing  pledged. 
When  it  is  lost  by  the  fault  of  the  creditor  alone,  it  must  be  argued,  that 
tiie  creditor  shall  make  good  the  pledge  or  give  other  satisfaction  ac- 
cording to  circumstances.  The  loss  cannot  e(mly  happen  by  the  fault  of  the 
debtor  alone  :  however,  should  it  any>how  happen  by  hie  fault,  the  loss  of 
the  thing  pledged  falls  solely  on  the  debtor,  as  in  the  case  of  a  loss  caused 
by  the  act  of  God  or  of  the  king. 

LXXXVL 

VbIhaspati  : — Any  pledge  being  used,  and  wholly  spoiled  by  the  fault 

of  the  pledgee^  the  jMrincipal  debt  shall  be  lost,  if  the  pledge  be  of 
great  value  in  respect  of  the  debt,  and  he  must  fully  satisfy  the  pledger. 
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^'  Wholly  spoiled  ;'*  rendered  totally  unfit  for  usd.  '*  If  the  pled^  be 
of  great  value,"  in  respect  of  the  sum  due  to  the  creditor.    The  RBtnacarU. 

According  to  the  last-mentioned  opinion^  this  concerns  only  a  pledge 
for  custody.  jBut,  according  to  the  former  opinion,  there  is  no  difficulty  in 
referring  it  to  both  Moris  of  pledges,  "  In  respect  of  the  sum  due  to  the 
creditor  ;"  that  is,  in  respect  of  the  aggregate  of  principal  and  interest  f 
for  it  would  be  improper  to  forfeit  the  principal  while  the  interest  remained 
due. 

"  He  must  fully  satisfy  the  pledger,"  by  humble  suppKcation  and  the 
like.  If  he  be  not  so  satisned,  tne  pledgee  must  pay  a  sum  not  exceeding  the 
value  of  the  pledge.  tJnder  this  law,  if  clothes,  ornaments  or  the  like,  re- 
eeived  in  pawn,  be  wholly  spoiled  by  the  wear  of  them  or  otherwise,  should 
their  value  be  equalled  by  the  amount  of  principal  and  interest,  then  the  prin- 
cipal and  interest  shall  be  forfeited ;  if  their  value  be  not  equalled  by  the 
principsfl  and  interest,  the  value  must  be  made  good.  When  clothes  worth 
ten  euvemae  have  been  pledged  for  a  debt  of  four  euvemae,  in  consequence 
of  the  lender's  obduracy,  through  the  ignorance  of  the  borrower  or  his  want 
of  any  other  effects,  in  such  a  case  it  is  understood  that  the  value  cannot  be 
made  good  out  of  the  principal  and  interest. 

MianA  expounds  the  text  of  Vbihaspati  (LXXXYI)  as  intendiag  s 
debt  free  of  interest. 

LXXXVIL 

MiCNU  :-^A  pledge  must  not  be  nsed  by  force,  that  (9^  against  consent : 
the  pawiiee  so  asing  it  mint  give  uj>  his  whole  interest^  or  most 
satisfy  tlie  pawner  if  it  be  spoiled  or  worn  out,  by  paying  him  the 
original  price  of  it ;  otherwise,  he  commits  a  theft  of  the  pawn. 

This  text  conoems  pledges  for  custody  only  :  a  pledge  to  be  kept  only^ 
such  as  clothes,  ornaments  or  the  like,  must  not  be  used.  The  pawnee,  so 
using  it,  mt»t  give  up  his  whole  interest,  or  must  satisly  the  pawner  ^  thiit 
is,  if  the  pledge  be  worn  out  by  use,  he  must  satisfy  the  owner,  by  paying 
the  value  which  the  pledge  bore  when  it  was  well  conditioned  ;  otherwise, 
he  would  be  guilty  of  stealing  the  pawn.  Cvll^cabhatta. 

The  test  of  Ybihaspati  abo  (LXXXVI)  has  the  same  import ;  for 
that  and  the  text  of  Vishnu  (LXXXU)  are  expounded,  "  if  the  vahie  of 
the  pledge  cannot  be  made  good  out  of  the  principal  debt,  the  pledgee  must 
pay  the  excese,  or  give  an  equivalent." 

LXXXVIIL 

Menu  :— The  fool,  who  secretly  uses  a  pledge  without,  thaughnotagoinstj 
the  assent  of  the  owner,  shall  give  up  half  of  his  interest  as  a  com-' 
pensation  for  such  use. 

The  fool,  who,  in  breach  of  hi»  agreement  with  the  owner,  taes  by  stealth 
effects  which  should  only  be  kept,  and  which  were  not  delivered  for  interest 
hf  enjoyment^  must  relinquish  half  his  interest  to  requite  the  useof  ifAtf  ptftwr. 
But,  if  he  use  the  pledge  by  force^  he  must  reK&q^i^  the  whole  interest 

(LXXXVII).  CvirI.6^ABHA!PfA. 
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It  18  therefore  held  by  CiTLLirOABHATTA,  thai^  if  a  pledge  for  custody 
only  be  used  by  stealth,  half  the  mterest  should  be  relinquished ;  but  if 
used  by  force,  the  whole  interest  should  be  relinquished.  A  similar  gloss 
is  delitered  by  OHAKDSSWAmA,  hut  he  does  not  specify  whether  the  test 
nmgly  intend  the  use  of  a  pledge  for  custody  or  of  a  pledge  for  use,  or  intend 
the  use  of  each.  He  adds  to  the  gloss  on  the  last  hemistich  of  the  lasfe 
Terse,  *^  but  if  the  i^dgee  do  not  give  up  the  interest,  he  must  satisfy  the 
debtor  by  paying  the  computed  value  of  such  use."  Thus  arbitrators  tell 
the  creditor  who  has  used  a  pledgee  without  authority,  **  thou  must  give  up 
interest."  In  that  case,  if  the  creditor  refuse  to  give  up  interest,  the  value 
of  usufruct  should  be  assessed  and  deducted  from  the  amount  of  principal 
and  interest.  The  same  form  should  also  be  observed  in  the  case  where 
half  the  interest  ought  to  be  given  up. 

But  VlcHBSPATi  MiSBA  says,  in  every  case  where  the  pledge  is  used 
against  the  will  of  the  owner,  the  whole  interest  is  forfeited  ;  when  a  slave 
er  the  like,  being  pledged,  is  reasonably  employed,  half  the  interest ;  but  if  a 
pledge  for  custody  be  used,  the  whole  interest  shall  be  forfeited. 

LXXXIX. 

CItyIyana  :— He  who  employs  on  work  an  unwilling  slate  or  other 
Umng  pledge  without  the  assent  of  the  owners  shall  be  compelled  to 
pay  the  yaloe  of  the  work,  or  shall  receive  no  interest  on  his  loan. 

According  to  all  opinions,  this  text  does  not  solely  concern  a  pledge  for 
custody  \  for  it  states  employment  on  work,  and  the  unwillingness  of  the 
Ueing  pledge  /  hut  a  pledge  for  custody  cannot  be  willing,  nor  can  it  perform 
work.  The  text  concerns  both  a  pledge  for  custody,  and  a  pledge  for  use. 
The  sense  of  the  text  is,  "  he  who  employs  in  labour,  without  the  assent  of 
the  owner,  a  pledged  slave  or  the  like,  who  is  unwilling  to  work,  shall  be 
compelled  to  pay  the  value  of  his  labour,  or  shall  receive  no  interest." 

The  Retndeara. 
According  to  Misra  the  interpretation  is  the  same.  '^  The  Yalue  of 
the  work ;"  whatever  is  the  just  hire  for  the  work  performed  by  the  slave, 
or  whatever  has  been  gained  through  his  labour.  It  may  also  be  under • 
Stood  of  the  hire  of  boats  or  the  like :  but  in  thi^  case  employment  on  work 
is  figurative.  Althoat^h  "  unwilling"  be  a  superfluous  term  in  respect  of 
boats  and  the  like,  since  it  is  only  significant  in  respect  of  slajes  and  the 
rest,  there  is  no  objection  to  a  comprehensive  interpretation. 

If  a  debtor,  through  anxiety  for  the  esk^ration  ofsk  festival,  or  through 
generosity,  assent  to  the  use  of  the  pledge,  and  also  stipulate  other  interest, 
in  that  case  there  is  no  forfeiture  of  interest :  to  make  this  evident  it  is  said, 
**  without  the  assent  of  the  owner.**  If  a  slave,  whose  employment  is  not 
authorized,  be  unwilling  to  work,  and  he  nevertheless  emphged,  interest  is 
forfeited  ;  therefore  the  Sago  adds, ''  unwilling."  Con8e<^uently,  if  a  slave 
be  employed  without  his  own  consent,  and  without  permission  from  his  mas* 
ter^  the  pledgee  must  give  up  his  whole  interest ;  with  the  slave's  consent, 
birt  without  his  master's  permission,  half  the  interest  (for  this  coincides  with^ 
the  text  of  Mbkxt  (LXXXVIII)  ;  with  the  master's  permission,  but  agiiinst 
the  slave's  will,  also  half  the  interest:  else,  *'  unwilling,"  in  this  text, wouJd 
be  insignificant. 
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This  text  may,  however,  be  restricted  to  pledges  for  custody  only.  Thus 
the  verb  "  do"  signifies  act  or  transact,  as  it  is  explained  by  those  who  are 
conversant  toith  law;  '*  work,"  employment  or  uee  o/k  copper  caldron  or 
the  like  to  hold  or  boil  rice.  He  who  so  uses  such  a  vessel,  is  meant  hif  the 
text.  "  Without  the  assent  of  the  owner,"  as  before  explained.  ''  Unwil^ 
ling ;"  concerning  which  pledge  it  is  not  the  will  or  intention  oftheowmmr 
that  the  creditor  should  benefit  by  the  use  of  that  caldron.  Such  will  or 
intention  is  presumed,  when  the  owner,  seeing  or  hearing  of  the  use  of  the 
pledge,  manifests  no  displeasure.  It  should  not  be  objected,  that  thephruee^ 
"  without  the  assent  of  the  owner,'  becomes  unmeaning.  Although  it  were 
against  his  wish,  he  may  consent  through  favour  or  the  like* 

When  a  slave,  a  cow,  or  the  like,  has  been  pledged,  and  interest  has  been 
separately  stipulated,  food  must  be  supplied  by  the  pledger  alone.  In  such 
a  case,  if  the  creditor  through  tenderness  supply  their  food,  he  shall  receive 
interest,  even  though  he  employ  them  on  work.  If  the  debtor  furnish 
food,  but  the  slave  perform  with  good  humour  some  trifling  work  for 
the  creditor,  there  is  no  forfeiture  of  interest.  When  such  a  contract  is 
made,  it  must  be  attributed  to  the  anxiety  of  the  debtor  for  the  celebration 
of  Bome  festival,  wherefore  he  submits  to  sueh  terms. 

From  the  expression  "  without  assent,"  in  the  text  of  ClTTATAirA,  it 
is  inferred,  that,  should  a  slave  be  employed  even  with  his  own  consent,  but 
without  the  sanction  of  his  master,  half  the  interest  is  forfeited  ;  if  he  be 
compelled  by  force,  the  whole  interest  is  forfeited.  But,  should  a  pledge  for 
custody  be  used  without  the  assent  of  the  owner,  the  whole  interest  is  for- 
feited, even  though  no  force  be  employed ;  as  is  suggested  by  the  term  "  for 
custody  only,"  in  the  text,  "  if  a  pledge  for  custody  only  be  used,  there  shall 
be  no  interest"  (LXXXIV).  This  interpretation,  consistent  with  the  gloss 
of  MiSBA,  is  best.  However,  should  th^  owner  consent  to  the  use  of  a 
pledge,  which  regularly  ought  to  be  kept  only,  and  stipulate  other  interest, 
there  is  no  forfeiture. 

If  the  pledgee  maltreat  a  slave  unwilling  to  work,  he  shall  be  fined. 

xo. 

Cattatana  : — But  he  who  with  words,  or  with  blows  struck  on  a 
sensible  part,  insults  or  pains  a  pledged  slaoe  or  the  like  refusing  to 
work,  shM  forfeit  the  interest  of  his  loan^  and  pay  the  first  amerce- 
ment. 

This  text,  from  the  title,  under  whieh  U  is  introduced,  shows  ,that  he 
who  so  abuses  his  pledge,  shall  receive  no  interest.  The  first  amercement 
is  here  mentioned  incidentally.  The  Eetndeara. 

Since  this  text  is  inserted  under  the  head  of  Forfeited  Interest,  the  loss 
of  interest  is  implied.  The  amount  of  the  first  amercement  and  other  fines 
has  been  variously  stated  by  Mkku,  NIbbda  and  others ;  and  it  should  be 
reg^ated,  in  the  title  of  Fines,  according  to  the  degree  of  the  oflEence.  The 
sense  of  the  text  is  this :  "  he  who  hurts  a  slave,  or  other  Iimii;  pledge,  with 
blows  of  a  staff  or  stick  struck  on  a  noble  part,  or  who  menaces  him,  shall 
pay  as  a  fine  the  first  amercement,  and  of  course  shall  receive  no  interest." 
The  word  '*  staff"  is  used  generally,  intending  any  instrument  f^r  inflicting 
corporal  pain. 
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Does  this  text  concern  a  slaTe  or  other  similar  j^dge  employed  with- 
out the  assent  qfthe  owner ^  or  nnivemallj  any  slave  or  other  living  pledge  ? 
If  it  be  saidy  the  first  alone  is  suitable ;  for,  when  the  employment  of  a  slave 
or  the  like  has  been  authorised  by  the  owner,  he  may  be  tasked  by  the  cre- 
ditor as  1^^  were  his  own  slave ;  should  he  refuse  to  work,  proper  chastise- 
ment may  be  inflicted  ;  and  this  is  consistent  with  reason ;  the  text  is  there- . 
fore  properly  referred  to  the  unauthorized  use  "  of  a  pledged  slave** :  th^t  is 
denied ;  for  he  should  only  be  bidden  to  work,  although  his  employment 
iM^ve  been  authorized.  The  slave  of  another,  who  has  amicably  authorized 
his  employment,  should  not  be  beaten :  even  though  the  usufruct  were  as- 
signed in  lieu  of  interest,  the  pledgee  should  only  tell  the  owner,  **  your 
slave  does  not  perform  my  work,  you  must  assign  other  interest :"  on  this 
information  the  owner  must  do  what  is  proper ;  if  the  creditor  act  otherwise, 
he  incurs  a  fine.  The  last  supposition  is  alone  right.  Accordingly  it  is 
said  in  the  Retndeara,  "  this  text,  from  the  title  under  which  it  is  introduc- 
ed, shows  that  no  interest  shall  be  received."  On  any  other  construction, 
the  forfeiture  ot  interest  is  already  suggested  by  another  text  (LXXXIX), 
and  it  would  be  therefore  improper  to  establish  an  implied  sense  of  this  text. 

MiHU  ordains  that  no  interest  shall  be  received  even  in  the  case  of 
using  a  pledge  which  regularly  may  be  used. 

XCL* 

MsNU : — If  he  take  a  beneficial  pledge,  or  a  pledge  to  be  usedjor  hx$ 

prq/itj  he  most  have  no  other  interest  on  the  loan. 

If  land,  a  cow,  a  slave,  or  the  like,  be  delivered  as  a  pledge  to  be  used, 
the  creditor  shall  not  receive  the  interest  already  ordained  on  loans  of 
money.  CuLLtroABH  atta. 

By  this  phrase,  "  land,  a  cow,  a  slave,  or  the  like,"  the  reference  to 
pledges,  which  regularly  may  be  used,  is  made  evident.  It  might  be  proper 
to  say,  ^  land,  cows,  slaves,  gold  or  the  like  ;"  for  all  concur  in  the  forfeiture 
of  interest,  if  a  pledge  be  used,  which  ought  only  to  have  been  kept.  By  the 
expression,  "  delivered  as  a  pledge  to  be  used,"  a  loan  bearing  that  interest, 
which  consists  in  the  usufruct  of  thepledge^  is  intimated.  To  remove  the 
inconsistency  of  denying  interest,  the  Sage  adds  "  on  the  loan ;"  meaning  no 
such  interest  as  previously  ordained  by  Mkhit  in  the  form  of  pecuniary 
interest  on  loans  at  the  rate  of  an  eightieth  part  and  so  forth.  Culiucab- 
i^TTA  expresses  the  same  in  his  gloss,  "  ah-eady  ordained."  Consequently, 
if  the  use  of  the  pledge  have  been  settled  by  way  of  interest,  no  other  inteicst 
shall  be  received. 

Bnt  CHAjrBSSVfASA  expounds  ''  beneficial"  aetually  used.  Having  ex- 
plained this  text  as  denying  interest  generally,  he  cites,  as  a  special  rule,  the 
text  (LXXXYIII),  which  ordains  the  relinquishment'of  hidf  the  interest, 
*^  it  a  pledge  be  used  without,  but  not  against,  the  assent  of  the  owner," 
prefacing  the  text  with  the  word  "  so."  Again  premising  **  so,"  he  cites  the 
text  of  Meku  (LXXXVII),  and  expounds  it  as  ordaining,  that,  if  a  pledge 
be  used  by  force,  though  its  use  be  forbidden,  the  whole  interest  must  be 
given  up.  Consequently  there  is  no  difficulty  m  referring  these  three  texts 
to  pledges  for  custody  onlv.  In  this  case  the  text  la$t  quoted  (XCI)  con- 
cerns a  pledge  of  which  the  iise  has  been  stipulated,  and  so  forth,  being 

~    ;  to  prohibit  interest  according  to  circumstances.    It  should  not  be 

♦  Sec  V.  U7,  ^^ 
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olgeoted,  since  the  use  and  profit  of  the  pledge  is  received  4f  interest,  how 
is  interest  to  be  relinquished  ?  If  the  pledge  be  used,  half  the  interest, 
(that  is,  half  of  the  l^alorofthe  stipulated  interest)  must  be  given  up, 
because  the  use  of  the  pledge  was  not  settled  in  lieu  of  interest.  TIjvta* 
WALCTA  (LXXXIY)  ordains  the  forfeiture  of  the  whole  interest,  in  every 
case  where  a  pledge  for  custody  only  is  used. 

If  a  pledge  to  be  kept  only,  as  clothes,  ornaments,  or  the  like,  be  used, 
there  shall  be  no  interest ;  nor  if  a  beneficial  pledge,  as  an  ox  or  the  like,  be 
rendered  unfit  for  use.  The  DipaeaUcd. 

That  is,  if  it  be  rendered  unfit  for  use,  there  shall  be  no  interest.  A 
similar  gloss  is  delivered  in  the  Retndeara,  But  if  a  pledge,-  which  re^lar" 
fy  may  be  used,  be  actually  used,  since  the  relinquishment  of  half  the  inter- 
est is  ordained,  the  universal  prohibition  of  interest  is  unfit.  As  for  a  pledge 
to  be  kept  only,  if  that  pledge  be  used,  the  forfeiture  of  interest  must  be 
regulated  in  due  porportion.  For  instance,  both  the  value  of  the  usufruct 
and  the  amount  of  interest  should  be  ascertained  and  compared  ;  as  has  been 
mentioned  under  the  head  of  Prohibited  Interest. 

By  the  use  of  a  pledge,  however  inconsiderable  the  value  of  its  us^fruet 
may  he,  the  interest  is  forfeited,  however  great  its  amount  \  because  the 
pledgee  has  violated  the  terms  of  the  agreement. 

The  author  of  the  IBtdeshard. 
**  Terms  of  the  agreement :"  the  bargain  :  a  pledge  ddivered  for  use 
being  a  pledge  to  be  used,  and  a  pledge  delivered  for  custody  only  being  a 
pledge  to  be  kept. 

But  MiSBA  says,  forfeiture  of  interest,  if  a  pledge  for  custody  only  be 
used,  is  one  rule  ;  forfeiture  of  interest  on  the  unauthorized  use  of  a  pledge 
which  regularly  might  be  used,  is  another  rule ;  and  forfeiture  of  interest  if 
the  pledge  be  damaged,  is  again  another  rule.  The  meaning  has  been  alrea- 
dy explained.  The  meaning  of  the  second  lule  is,  that  half  the  interest  is  for- 
feited by  the  unauthorized  use  of  a  pledge,  which  regularly  might  be  used  ; 
and  the  whole  interest  by  the  use  of  Huch  a  pledge,  if  the  profit  were  assign- 
ed in  lieu  of  interest,  or  if  it  be  used  against  the  consent  of  the  owner. 

XOIL 
VBIHA8PA.TI : — If  the  creditor,  through  avarice,  use  a  pledge  before 
interest  cease  on  the  loan,  or  before  the  stipulated  period  expire, 
the  debt  shall  bear  no  further  interest 

2.     Like  a  deposit,  the  pledge  must  be  carefully  kept ;  interest  is  for- 
feited if  it  be  damaged. 

If  it  be  agreed  that  a  pledge  shall  be  used  at  a  specified  time,  it  must 
not  be  used  while  the  period  is  incomplete.     This  is  declared  hy  the  text. 

The  Retndeara. 

For  example ;  a  borrower  receives  a  loan  on  the  security  of  a  pledge, 
and  makes  an  agreement  in  this  form  ; ''  this  pledge  shall  remain  in  your 
possession,  if  I  do  not  discharge  the  debt  at  the  expiration  of  five  years,  the 
pledge  shall  be  enioyed  by  you :  "  and  the  borrower  pays  interest  independ- 
ent tiiereof.  In  this  case  tike  use  of  the  pledge  before  the  stipulated  period 
is  unauthorized ;  it  should  not  be  taken.    But  when  the  period  has  expired, 
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then  only  shall  the  pledge  be  used ;  aud  interest  is  not  thereby  forfeited. 
If  the  debfc  were  contracted  with  an  agreement,  "  I  will  redeem  the  pledge 
when  the  principal  is  doubled  ;*'  then  if  the  pledge  be  not  redeemed  although 
the  debt  be  doubled,  the  pledge  may  be  used  after  notice  given  to  the  deb- 
tor's kinsman.     In  that  case  also  there  is  no  further  interest  (CXIX). 

This  use  of  a  pledge  is  legal :  but  how  can  amicable  enjoyment  of  a 
pledge  which  U  is  in  the  debtor's  power  to  forbid^  be  justified  by  law  ?  If  a 
creditor  use  a  pledge  without  the  assent  of  the  owner,  before  the  stipulated 
period  expire,  and  before  interest  cease  on  the  debt,  he  forfeits  the  interest 
previously  agreed  on,  and  which  had  not  been  paid.  But  if  the  interest  have 
been  pidd,  a  deduction  must  be  made  from  the  principal.  This  is  deduced 
from  the  text  of  Oattatajta  (LXXXIX),  and  from  common  sense.  If  the 
owner,  when  the  debt  is  contracted,  amicably  consent  to  the  use  of  the 
pledge,  interest  is  not  forfeited :  this  is  reasonable. 

Does  the  text  of  YuIhaspati  (XGII)  concern  a  pledge  to  be  used,  or 
a  pledge  to  be  kept  only,  or  both  P  On  the  first  supposition  it  would  be 
wrong  to  say,  that  a  pledge  for  custody  may  not  be  used  when  interest  has 
ceased  on  becoming  equal  to  the  principal^  and  when  the  stipulated  period 
has  expired  ;  for  the  use  of  a  pledge  given  for  custody  is  authorized  after  the 
debt  is  doubled  (CXXI 2.)  On  the  second  supposition,  what  is  the  rule  in 
respect  of  a  pledge  for  use  P  If  it  may  be  used  from  the  date  of  hypotheca- 
tion, there  is  a  contradiction  to  reason  in  allowing  both  the  use  of  a  pledge 
and  the  receipt  of  interest  independent  thereof.  Jf  it  may  not  be  usea,  even 
when  the  period  has  expired  and  the  debt  has  ceased  to  bear  interest,  it  is 
inconsistent  with  reason  that  a  pledge  for  custody  may  be  used,  but  a  pledge 
for  use  may  not  be  used.  On  the  third  supposition,  the  distinction  of 
pledges  for  custody  and  for  use  would  be  fruitless. 

To  this  it  is  answered,  the  text  concerns  both ;  but  the  distinction  haa 
its  use.  The  unauthorized  use  of  a  pledge  for  custody  only^  even  though 
not  expre9sUf  forbidden  bg  the  owner^  induces  a  forfeiture  of  interest 
(LXXXIV).  If  an  employable  pledge  be  used  without  the  consent  of  the 
owner^  half  the  interest  is  forfeited  ;  but  against  his  consent,  the  whole  in- 
terest (LXXXVII  and  LXXXVIII).  A  pledge  for  custody  only 
(LXXXIV)  signifies  a  pledge  not  delivered  for  use,  and  unlimited  as  to 
time.  Such  is  the  opinion  of  Vachbspati  Mibba.  But,  according  to 
CvLL^OABHATTA,  the  same  must  be  affirmed  of  a  pledge  for  custody  which 
is  affirmed  of  a  pledge  for  use ;  else  it  is  a  disparagement  to  him  that  he  has 
not  distinguished  them. 

If  a  pledge  for  use  or  custody  be  spoiled  or  altered,  the  interest  is  for* 
felted  (LXXXI 8)  ;  if  it  be  lost  or  destroyed,  the  principal  itself  and  the 
interest  are  forfeited  (LXXXIII,  LXXXI  3,  LXXXVII  and  LXXXVI)  ; 
for  the  term  used  in  the  text  (LXXXI  8)  is  explained  in  the  Retnddora^ 
*^  on  the  loss  or  desiaruotion  of  the  pledge  by  the  fault  of  the  lender."  It 
is  ordained  in  the  rule  of  Vishnu  (LXXXII)  and  text  of  TAjittawalcta 
(LXXXIV),  that  the  loss  of  a  pledge  must  be  made  good.  An  alternative 
is  thui  stat^,  the  delivery  of  an  equivalent  in  lieu  of  the  pledge,  or  the  for- 
feiture of  principal  and  interest.  A  third  case  is  stated )  payment  of  the 
peeuniarg  value  of  the  pledge  (LXXXV.)  All  this  mwt  be  eaplained 
aooordiiig  to  the  fitness  of  the  thing  fft  iM ;  since  it  is  virtually  the  same, 
whether  a  thing  be  rendered  wholly  unfit  for  use,  or  be  totally  des* 
troyed.  But  a  pledge,  though  rendered  unfit  for  use,  becomes  the 
property    of  the    creditor  ;   for  that  is  reasonable.    By    the  mere    use 
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of  a  pledge  for  custody  only,  interest  is  forfeited,  as  appears  from  the  term 
"  a  pledge  for  custody"  in  the  text  of  Tajntavalcta  (LXXXIV)  :  but  it 
is  proper  to  assert,  that  interest  is  not  forfeited  by  the  authorized  use  of  a 
pledge  which  regularly  should  only  be  kept.  In  general^  there  is  no  forfei* 
ture  of  interest  by  the  authorized  use  of  a  pledge  which  regularly  may  be 
used.  Interest  is  forfeited  by  the  employment  of  a  slave  or  the  like  against 
his  will,  though  authorized  by  his  master  (LXXXIX).  Whether  the  em- 
ployment of  him  be  aufchorized  or  unauthorized,  if  an  unwilling  slave  be 
beaten,  a  fine  shall  be  paid  (XC) .  If  an  employable  pledge  be  used  without 
the  consent  of  the  owner,  half  the  interest  is  forfeited  (LXXXVIII).  If  it 
be  used  against  his  consent,  the  whole  interest  is  forfeited  (LXXXYII). 

In  the  gloss  of  Cullugabhatta  it  is  stated,  that  the  text  concerns  a 
pledge  for  custody  only.  His  meaning  has  been  already  explained.  A  pledge, 
whether  such  as  should  be  kept  only  or  such  as  may  be  used,  must  not  be 
used  before  the  stipulated  period  expire,  or  before  interest  reach  its  limit. 
If  it  be  used,  interest  is  not  valid  against  the  price  of  its  use.  The  value  of 
the  use  must  be  discharged  out  of  the  interest  due.  This  is  consistent  with 
reason.  If  a  pledge,  either  for  custody  or  for  use,  be  rendered  partially  un- 
fit for  use,  interest  is  forfeited  in  proportion  to  the  injury  and  damage 
(XCII.  and  LXXXIV).  By  stating  forfeiture  of  interest  in  proportion  to 
the  injury  or  damage,  the  disparity  of  forfeiting  the  whole  interest  for  trit 
fling  damage  is  removed.  But  those  who  follow  the  opinion  of  the  author  of 
the  Mitdcihara  must  affirm,  that  the  whole  interest  is  forfeited  under  the 
authority  of  the  text,  however  inconsiderable  the  damage,  as  well  by  the 
use  of  a  pledge  to  be  used,  as  by  that  of  a  pledge  for  custody.  This  is  liable 
to  objections.  Others  say,  if  the  use  of  the  pledge  be  stipulated  by  way 
of  interest,  there  shall  be  no  other  interest  (XOI).  Qfcherwise,  interest 
is  allowed  at  the  rate  of  an  eightieth  part  and  so  forth. 

If  the  loss  be  caused  by  the  act  of  Gop  or  of  the  king,  what  should  he 
done?    On  this  point, 

XOIIL 

VBiHASPATi  ordains : — If  a  pledge  be  destroyed  by  the  act  of  Gh)D  or 
of  the  king,  the  creditor  shall  either  obtain  another  pledge,  or 
receive  the  sum  lenty  together  with  interest, 

^'  Be  destroyed ;"  become  altogether  unfit  for  use.  The  Retndearu^ 

If  the  debtor  cannot  immediately  discharge  the  debt,  he  must  deliver 
another  pledge.  If  he  cannot  deliver  another  pledge,  he  must  immediately 
discharge  the  debt :  for  without  supplying  the  word  *  immediately,'  the 
alternative  of  delivering  another  pledge  or  paying  the  debt  would  be  ine£Feo- 
tual.  But  if  he  be  utterly  unable  to  do  either,  the  debt  is  from  that 
period  unsecured  by  pledge  or  surety ;  and  the  creditor  shall  receive  the 
proper  interest  on  such  debts. 

XCIV. 

Vtasa  : — If  the  pledge  be  destroyed  by  the  act  of  God  or  of  the  king, 
no  fault  is  by  any  means  imputable  to  the  creditor  ;  and  immediate-' 
ly  after  the  loss  of  that  pledge,  the  debtor  shall  always  be  com^ 
pelled  to  pay  the  debt  with  interest^  or  deliver  another  pledge. 
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"  Shall  be  compelled  to  pay  the  debt ;"  *  with  interest'  and  *  immedi- 
ately' must  be  supplied.  The  particle  has  the  sense  of  "  or,"  since  the  text 
has  the  same  import  with  that  of  Vbihaspati  (XCITI). 

"  Shall  be  compelled  to  pay  the  debt ;"  shall  be  required  to  pay  tho 
dehi;  for  most  correct  speakers  admit  the  causal  passive  for  certain  verbs 
only,  such  as  go,  use,  know,  and  the  like ;  and  tho  verb  give  or  pay 
could  not  otherwise  be  employed  in  the  causal  passive :  it  could  not  be  said, 
the  debtor  shall  be  compelled  to  deliver  another  pledge.  The  same  must  be 
understood  also  in  subsequent  phrases  of  this  sort  used  by  authors. 

xcv. 

Nareda  : — When  a  pledge,  though  carefully  preserved,  is  spoiled  in 
course  o/*tinie,  another  pledge  must  be  delivered,  or  the  amount  of 
principal  and  interest  must  be  paid  to  the  creditor. 

"  Spoiled ;"  totally  unfit  for  use.  "  The  amount ;"  the  sum  borrowed, 
with  interest :  for  t\M  purport  is  the  same  with  the  preceding  texts.  If  a 
pledged  cow  or  the  like  in  the  course  of  time  become  old,  or  otherwise  useless, 
another  pledge  must  be  delivered. 

XCVL 
Yajntawalcya  : — By  the  acceptance  or  actual  possession  of  a  pledge, 
the  validity  of  the  contract  is  maintained.^^^^     If  it  be  spoiled,  though 
carefully  kept,  ano^er  chattel  must  be  pledged,  or  the  creditor 
must  receive  the  amount  of  principal  and  interest. 

''  By  the  acceptance  alone  ;**  by  actual  occupancy  alone.  By  accept- 
ance  and  use  of  a  pledge,  not  by  mere  indication.  The  Dipacalicd. 

"  By  use  ;"  alluding  to  a  pledge  delivered  for  use.  This  will  be  ex- 
plained under  the  head  of  the  Validity  of  Pledges. 

"  By  acceptance"  of  a  pledge  for  use  or  custody  ;  by  actual  possession 
or  enjoyment,  the  hypothecation  is  rendered  complete ;  not  by  the  mere 
attestation  or  execution  of  a  written  contract  and  the  like.     The  Retndcara. 

XCVII. 
CatyAyana  : — When  a  pledge  becomes  unfit  for  use,  or  perishes,  with- 
out any  fault  on  the  part   of  the  creditor^  the  debtor  shall  be  com- 
pelled to  deliver  another  pledge ;  /or,  he  is  not  exonerated  from 
the  debt. 

(*  *)  It  is  evident  from  this  text  of  YXjnyawalcya  that  amonR  Hindus^  a  mortga^  or 
pledge  miaocompanied  by  possession  confers  no  title  :— nevertheless,  Jag  annatha  argues  that 
a  ijmbolical  delivery  of  pMsession  is  sufficient  to  constitute  title  in  some  instances.  Vide 
infra^  comments  on  v.  CjCXVI.  In  cases  where  there  it  other  evidence  of  transfer,  possession 
is  not  necessary— /6W  v.  CXXXIV. 

In  the  case  of  Sibchwider  Ghote  v.  Rusgick  Ckunder  Neoghy^  decided  by  the  Supreme 
Conrt  at  Calcutta,  it  was  held  (Grant,  J.  disseni)  that  by  long  established  custom,  by  refer- 
ence to  the  maxim,  that  whilst  the  lex  lod  contractus  governs  the  substance  of  the  contract 
and  its  essential  forms,  the  lex  fori  applies  as  to  the  forms  of  remedies  and  their  consequences, 
a  Bengal  mortgage,  although  unaccompanied  by  possession,  gives  a  lien  upon  land. 
1.  Fulton.  36.  The  doctrine  of  an  equitable  mortgage  is  not  applicable  to  the  Hindu  law 
{Dictum  or  Peel,  C.  J.  /Wrf)— Editor. 
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When  a  pledge  becomes  unfit  for  use,  or  perishes,  provided  that  de* 
triment  or  destruction  be  not  caused  by  any  fault  on  the  part  of  the  credit- 
or, the  debtor  shall  be  compelled  to  deliver  another  pledge :  in  this  case, 
the  debt  is  not  cancelled  bj  the  mere  loss  of  the  pledge.  The  sage  makes 
that  evident.  "  Because*'  should  be  supplied.  Because  the  debtor  is  not 
in  such  a  case  exonerated  from  the  debt,  therefore,  another  pledge  must  be 
delivered,  or  payment  be  made.    A  similar  gloss  is  delivered  in  the  nsindcara. 

As  for  what  some  afiBrm,  that  if  a  pledged  cow  or  the  like  die  by  acci- 
dent, the  creditor's  money  and  the  pledger's  property  are  lost,  that  is  only 
founded  on  approved  usage,  not  inconsistent  with  divine  law.     The  Retndeara. 

A  similar  remark  is  made  in  the  Chintdmeni,  and  by  Bhatadita  and 
others.  The  meaning  is,  that  the  creditor's  loss,  when  a  pledge  is  destroyed 
without  any  fault  on  his  part,  is  not  confirmed  by  any  Sage.  But  local 
usage  on  this  point  should  not  be  abolished. 

XCVIII. 

The  Vamena  puranoy  cited  by  the  modem  Yaohes^ti  and  by  Raghu- 
NANDAKA : — ^A  man  should  not  neglect  the  approved  customs  of 
districts,  the  equitable  rules  of  his  family,  or  the  particular  laws  of 
his  race. 

XCIX. 
In  whatever  country,  whatever  usage  has  passed  through  sucoessive 
generations,  let  not  a  man  there  disregard  it ;  such  uioge  is  law  in 
that  country. 

Here  it  should  be  remarked,  that  if  some  Brdkmana  have  borrowed 
money  on  a  mortgage  of  his  land  situated  near  a  river,  and  that  laod 
be  afterwards  washed  away  by  the  river,  it  is  not  seen  in  practice,  that  the 
creditor's  money  is  lost.  Accordingly  it  is  said  in  the  fi^^nocvim, "  a  pledge 
ed  cow  or  the  like."  This  is  founded  on  the  following  practice  :  A  cow  of 
small  value  dying,  the  debtor  asserts,  '*  he  did  not  give  sufficient  attention 
to  her  cure  ;"  the  creditor  affirms,  "  I  gave  the  properest  remedies."  On 
this  question  a  decision  could  not  be  passed  without  minute  investigation. 
Arbitrators,  therefore,  mediate  and  determine  that  the  loss  shall  be  borne  by 
both  parties.     This  practice  appears  to  be  the  ground  of  the  usage. 

From  the  expression  **  perishes"  or  dies,  it  is  evident  that  when  a  pledg- 
ed cow  or  the  like  dies,  and  from  the  expression  "  becomes  unfit  for  use," 
that  when  it  becomes  totally  unserviceable,  the  debtor  shall  be  compelled  to 
deliver  another  pledge.  Although  a  copper  caldron  or  the  like,  and  land  or 
other  immoveable  property,  cannot  die,  yet,  as  its  total  destruction  is  similar 
to  the  death  of  an  animal,  the  same  rule  should  be  understood  ;  for,  although 
it  be  not  expressly  stated  in  the  texts  of  YtAsa  and  others,  such  is  the  im- 
port of  the  texts.  As  the  principal  is  forfeited  when  the  destruction  of  a 
pledge  is  caused  by  the  fault  of  the  creditor,  because  it  is  in  effket  the 
same  with  such  a  pledge  vitiated  ;  so,  in  this  case  also,  another  pledge  must 
be  given,  because  both  are  in  effect  the  same.  This  may  be  inferred  from 
reasoning. 

Why  is  *'  destroyed,"  in  the  text  of  Ybihaspati  (XGIII),  expounded 
'  rendered  totally  unfit  for  use  F'    The  answer  is,  to  show  that  another 
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pledge  must  also  be  given,  if  the  pledge  be  rendered  totally  nnBt  for  use. 
If  it  be  not  destroyed  by  the  creditor's  fault,  from  what  cause  does  the  loss 
happen  ?  It  must  be  understood  that  the  loss  happens  by  the  act  of  God, 
or  of  the  king  ;  for  the  purport  is  the  same  with  thetext  of  Vtasa  (XCIV), 
and  with  the  text  of  VbIhaspati  (XCIIl). 

The  act  of  the  king  is  memnt  qfpiW&ge  by  an  army,  and  the  like  ;  the 
act  of  God  intetUk  the  fall  of  a  thunderbolt,  or  the  like :  and  this  generally  ; 
comprehending  the  act  of  an  enemy,  the  conflagration  of  a  house  or  the  like, 
the  depredations  of  robbers  and  so  forth.  On  this  and  other  points  the  read- 
er himself  must  deduce  just  inferences  from  reasoning.  The  Betndoara. 

c. 

YiJKTAWALCYA  : — Mortgaged  land  being  carried  away  by  a  rapid 

stream,  or  being  seized  by  the  king,  another  pledge  of  land  must  be 

delivered,  or  the  sum  lent  mast  be  restored  to  the  lender. 

This  text  is  applicable  to  the  case  of  a  pledge  destroyed  or  lost  by  frao« 
ture,  theft,  combustion,  or  the  like. 

'*  Or  being  seized  by  the  king  ;"  in  iome  eatet  it  may  be  legally  seized 
by  the  king,  to  sell  it  for  a  fine  imposed  on  the  debtor,  or  because  the  king 
has  not  actually  given  the  land  which  he  had  declared  an  intention  of  giving 
to  the  debtor,  who  is  a  soldier,  or  the  like.  Illegally  it  may  happen  in  other 
cases  also. 

**  Another  pledge  ;*'  of  hnd  must  be  understood.  If  he  do  not  deliver 
that,  the  sum    borrowed   must  be  repaid  by  the  debtor,   with  interest. 

The  Retndcara, 

"  Another  ;"  that  is,  other  than  the  pledge  originally  delivered.  "  A 
pledge  of  land  ;"  this  is  reasonable  :  but  if  other  land  cannot  be  delivered, 
any  other  pledge  may  be  given.  However,  if  the  former  pledge  were  deli- 
vered for  enjoyment,  he  must  now  also  give  a  pledge  adapted  to  that  purpose. 
Or,  if  that  cannot  be,  he  must  give  a  pledge  for  confidence  only,  and  pay  a 
sum  equal  to  the  value  of  the  usufruct  of  the  former  pledge,  until  the  debt 
be  discharged.  But  if  separate  interest  be  paid,  and  the  use  of  the  pledge  be 
allowed  through  complacency,  by  these  words,  "  you  may  use  the  pledge  ;" 
in  that  case  the  value  of  usufruct  need  not  be  paid. 

It  is  thus  evident,  that  if  mortgaged  land  be  destroyed,  the  loss  falls  on 
the  debtor  alone.  '*  Land"  is  an  instance  only,  suggesting  also  kine,  gold, 
and  the  like.  "  Carried  away  by  a  rapid  stream"  is  merely  illustrative  of  a 
loss  happening  by  the  act  of  God  ;  for  it  has  the  same  import  with  the  fol- 
lowing text  : 

CI. 

CIttayaka  : — Whatever  pledge  has  been  lost  by  the  act  of  God  or  the 

king,  the  debt,  for  which  it  was  given,  shall  be  paid  by  the  debtor 

to  the  creditor,  with  interest. 

The  sense  suggested  by  this  text  is, "  whatever  pledge,"  whether  for 
custody  only,  as  gold  or  the  like,  or  for  use,  as  land  or  the  like,  hoe  been  lost 
"  by  the  act  of  the  king,"  or  of  his  officers  or  the  like  ;  or  by  the  act  of  Gon, 
as  carried  away  b^  a  rapid  stream,  or  destroyed  by  fire,  &o.    Aocordingly  it  is ' 
said  in  the  Retndeara^  *'  carried  away  by  a  rapid  stream  is  illustrative  of  a 
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]oM   happening  hy  the   act  of  God."     This  text   (C)  is  not  quoted  in  the 
Miidcghard  and  JDipacalicd. 

Creditor  and  lender  signifying  the  same,  the  loss  of  the  pledge  falls  on 
the  debtor.  This  text  ordains  payment  of  the  debt  with  interest ;  there  is 
not  consequently  a  fic<?(/^M  repetition  of  the  former  text  (XCVII).  How- 
ever, •'  lost"  is  merely  an  instance  of  spoiled,  and  so  forth  ;  for  the  text 
coincides  with  that  of  Nareda. 

Sect.  XL — On  the  Redemption  of  Pledges. 

When  the  debtor,  tendering  the  sum  due,  claims  the  release  of  the 
pledge,  what  should  be  done  by  the  creditor  ?  A  small  part  only  being 
tendered,  should  it  be  accepted  P  or  should  the  whole  amount  of  the  debt 
he  alone  nocepted  ?  As  to  the  first  supposition, 

OIL 
Vrihaspati  ordains  : — ^Tbe  whole  amount  dae  to  the  pledgee  not 
being  paid,  he  shall  on  no  account  be  compelled  to  restore  the  pledge 
against  his  will,  nor  shall  U  be  obtained  from  him  by  deceit  or 
confinement. 

''  The  pledgee  ;"  in  the  sixth  case,  but  with  a  dative  sense  ;  to  him  who 
has  received  the  pledge,  namely,  to  the  creditor.  If  the  whole  amount  of 
principal  and  interest  be  not  paid  to  the  creditor,  he  shall  not  be  compelled 
by  the  king  to  restore  the  pledge  against  his  will*  A  pledge  must  therefore 
be  released  by  the  creditor,  on  receipt  of  the  entire  sum  due,  not  on  receipt  of 
a  part  only.  If  the  greater  part  of  the  whole  debt  have  been  discharged, 
shall  the  pledge  be  retained  on  account  of  the  smaller  part,  or  not  ?  In  an- 
swer to  this  question,  the  present  text  is  propounded.  The  Sage  adds,  he 
shall  not  be  forced  to  restore  it  by  legal  deceit,  or  any  other  of  the  modes  of 
recovery. 

"  By  deceit  or  confinement ;"  the  first  term  is  explained  by  some,  deceit 
or  fraud.  "  Confinement ;"  sitting  constantly  at  his  gate,  or  the  like,  as 
will  be  explained.  The  woi*d  ^'  or"  is  indefinite,  also  suggesting  a  law-suit 
and  the  like.  It  should  not  be  objected,  that,  from  the  terms  of  the  definition 
of  lawful  confinement  (CCXXXIX),  its  acceptation  is  restricted  to  payment 
obtained  from  a  debtor.  Such  a  definition,  being  merely  explanatory,  is  not 
restrictive. 

Again,  when  a  debtor,  having  delivered  a  pledge  of  great  value  to  the 
creditor,  and  repenting  thereof,  wishes  to  exchange  it  for  one  of  less  value,  then 
also  the  exchange  must  depend  on  the  consent  of  the  creditor.  This  must 
be  understood  from  parity  of  reasoning,  as  is  observed  in  the  Retndcara  ; 
*  when  the  whole  sum  due  and  secured  by  the  pledge  is  paid  to  the  creditor, 
who  holds  that  pledge,  then  only  must  the  pledge  be  released,  however  great 
its  value  may  be.'  The  debtor  saying,  "  receive  some  other  pledge,  and  res- 
tore the  costly  pledge  ;  with  the  delivery  of  the  other  pledge,  1  wUl  give  thee 
i\  written  contract,  or  cause  the  delivery  to  be  attested  :"  in  this  case  also,  the 
king  shall  not  force  the  restoration  of  the  pledge  by  the  modes  of  deceit,  con- 
finement, or  the  like.  Nor  shall  the  pledge  be  released  on  payment  of  a  small 
part  of  the  debt  only.  "  Receive  some  other  pledge,  &c."  is  a  supposed  speech 
of  the  debtor.  In  this  case  also,  the  creditor  shall  not  be  compelled  to 
restore  the  pledge  against  his  will. 
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A  debt  has  been  contracted  on  the  mortgage  of  a  piece  of  land,  measuring  a 
erifsa  in  circumference  ;  a  part  of  the  debt  has  been  afterwards  paid,  ^M^the  huid 
is  accidentally  carried  away  by  a  rapid  stream  :  this  text  may  he  expounded 
OM  restraining  a  creditor,  who  in  that  case  demands  a  mortgage  of  land, 
measuring  a  erbta  in  circumference.  But  the  reading  is  (chitrena  rachitena) 
by  painting  or  dyeing,  and  by  manufacture,  instead  of  (ehitrSndcharUSna) 
by  deceit  and  confinement.  Thus,  when  a  pledge  of  land  or  the  like  must  be 
delivered  to  a  creditor,  who  had  already  received  a  pledge,  the  debtor  shall 
not  be  compelled  to  deliver  a  pledge  for  the  whole  value,  similar  to  the  form- 
er pledge  of  valuable  land  or  the  like.  In  what  case  P  To  this  the  Sage 
replies,  if  the  debt  be  not  fully  paid ;  that  is,  if  the  whole  be  not  paid,  but  a 
part  be  paid :  if  a  part  be  paid  "  by  painting  or  dyeing,  or  by  manufacture." 
"  By  dyeing ;"  by  the  practice  of  the  art  of  dyeing  silk.  "  By  manufacture ;" 
by  the  practice  of  art  in  the  construction  of  a  house  or  the  like.  "Or"  is 
indefinite ;  and  direct  payment  by  the  practice  of  any  other  art  is  thereby 
comprehended  in  the  text.     This  is  a  very  modern  interpretation. 

Or  the  word  '*  its"  may  be  supplied.  Thus,  a  pledge  being  lost  by  the 
act  of  Gob,  another  pledge  should  be  given  to  the  creditor  who  received  the 
former  pledge  ;  but,  if  its  amount  or  value  have  been  made  good  by  the  debt- 
or  bimself  in  the  practice  of  some  art,  as  dyeing  or  the  like  above-mentioned, 
the  debtor  shall  not  be  compelled  by  the  king,  against  his  will,  to  deliver  a 
pledge  for  the  whole  value,  that  is,  a  fresh  pledge  of  great  value.  It  is  not 
affirmed,  that  such  delivery  is  requisite.  Consequently,  the  original  pledge 
being  lost,  and  the  debtor  being  unable  to  give  another  pledge  of  the  same 
nature,  or  otherwise  make  good  its  value,  a  pledge  of  great  price  has,  in  the 
mean  time,  been  delivered ;  the  interme<liate  valuable  pledge  must  be  restored 
by  the  creditor  to  the  debtor,  who  claims  redemption  of  that  pledge,  having 
afterwards  made  good  the  value  of  the  original  pledge,  by  the  practice  of  his  art. 

This  is  general.  The  debtor  immediately  pays  some  part  of  the  value 
of  the  former  pledge,  and  will  deliver  another  pledge  at  a  future  time  ;  to 
give  confidence  therein,  he  delivers  a  writing  or  attestation  :  in  that  case  also 
the  rule  is  the  same.  This  other  exposition  follows  the  gloss  of  Chandis- 
WABA.  But  on  this  construction,  *  by  painting  or  dyeing,  or  by  manufacture, 
the  amount  being  jHvr^/y,  though  not  fully  paid,  he  shall  not  he  compelled  to 
deliver  a  pledge  for  the  whole  value^^  {swadatte*c'hilam,*  instead  ofadatti^' 
rfh^e*hili)  is  exhibited  as  the  proper  reading  in  some  books.  To  expatiate 
would  be  vain. 

On  the  other  reading  (ehiirhidoharitina)  the  sense  may  be  the  same  ; 
for  the  crude  verb  ^*char'^  bears  the  sense  of  **  act,"  exhibited  in  its  derivit' 
tive  "  dehdrd'*  usage  or  practice,  and  in  other  instances.  In  either  case, 
arising  on  these  two  interpretations,  it  must  be  affirmed,  that,  if  the  debtor 
tender  payment  of  a  part  only  of  the  debt,  the  creditor  need  not  release  the 
pledge ;  for  no  law  ordains  that  it  shall  be  then  released.  According  to 
Chaitdbswaba,  another  text  of  VbIhaspati  (CIII)  ordains,  that  a  pledge 
shall  only  be  released  when  the  whole  amount  of  the  debt  has  been  paid. 
This  will  be  stated  hereafter. 

Simple  men  attribute  an  active  sense  of  the  word  "  pledgee"  in  the  sixth 
case.  Thus  the  construction  is,  "  the  amount,  which  should  be  paid  by  the 
pledgee  or  creditor,  not  being  delivered,  the  debtor  shall  not  be  compelled 

*  I  tnuaslaie  it  *'  not  weU  or  fully  paid,"  instead  of,  "  paid  by  the  man  himself.'*  Thft 
term  is  expounded  both  ways  in  preceding  paragraphs  ;  but  why  should  a  new  pledge  of  leaa 
Ttlue  be  given,  if  the  debt  haye  in  the  mean  time  been  paid  ?  T, 
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by  the  king,  in  any  of  the  modes  of  recovery,  by  deceit,  confinement,  and  the 
rest,  to  deliver  the  pledge  to  the  creditor."  Consequently,  if  the  debtor,  hav- 
ing executed  a  contract  of  hypothecation,  has  not  received  the  whole  loan, 
although  he  have  demanded  it,  and  has  therefore  obstructed  the  enjoyment 
of  the  pledge,  this  text  establishes  the  rule  of  decision  on  such  a  case.  It 
will  be  mentioned,  that  hypothecation  is  not  vaild  on  a  writing  alone  with- 
out enjoyment.  These  interpretations  are  either  founded  on  the  text,  or  on 
the  reason  of  the  law.     They  should  all  be  admitted. 

As  to  the  second  question,  {the  whole  debt  being  tendered^  mwt  it  he 
accepted?)  if  the  debtor  have  contracted  the  debt  on  an  agreement,  that  the 
pledge,  consisting  of  land  or  the  like,  shall  be  enjoyed  so  long  as  the  princi- 
pal sum  remain  undischarged,  but  that  no  interest  shall  be  paid,  independent 
qfthe  pledge;  in  that  case,  the  principal  alone  heing  tendered^  it  must  be 
accepted.    The  same  Sage  ordains  it. 

cm. 

VrIhaspati  : — When  the  debtor,   tendering  the  principal  sum,  de- 
mands the  pledge,   even  then  it  must   be  released ;  otherwise  the 
creditor  is  criminal. 
This  concerns  a  pledge  to  be  used  for  an  indefinite  period. 

The  RetnAcara. 
"  Otherwise ;"  that  is,  if  he  procrastinate,  coveting  the  enjoyment  of 
the  pledge  ;  or  if  he  covet  and  demand  other  interest.     The  following  text 
declares  an  ofibnce  as  well  in  regard  to  pledges  for  custody  as  others  : 

CIV. 
Yajnyawaloya  ! — ^To  the  debtor  who  comes  to  redeem  his  pledge,  the 
creditor  shall  restore  it,  or  be  punished  as  a  thief;  and  if  the  cre- 
ditor be  dead  or  absent,  the  debtor  may  pay  the  debt  to  his  kins-* 
men,  and  shall  take  back  hjs  pledge, 

"Who  comes  to  redeem  his  pledge;"  who  approaches  the  creditor, 
bringing  what  is  due  to  the  creditor,  tiamelg  the  principal  sum  with  or  with- 
out interest.  To  him  the  pledge  shall  be  restored  by  the  creditor,  after 
receiving  the  money  from  the  debtor.  Otherwise,  if  he  do  not  restore  it,  he  is 
guilty  of  stealing  the  pledge ;  that  m,  he  ehall  he  punished,     Chakdeswaba. 

If  the  creditor  be  dead,  or  have  gone  to  another  country,  what  must  be 
done  ?  The  Sage  replies,  "  if  the  creditor  be  dead  or  absent,  the  debtor  may 
pay  the  money  to  his  kinsmen ;"  to  bis  sons  and  the  rest ;  to  his  heir,  or  to 
any  person  charged  with  the  support  of  his  family :  **  and  he  shall  take  back 
the  pledge"  from  the  sons  and  the  rest. 

"  To  his  kinsmen ;"  literally,  to  bis  family )  that  is,  to  his  sons  and  the 
rest.  The  Retndoara. 

"  To  his  family  ;"  to  his  servant  or  agent.-^The  MUdeehard. 

Should  the  son  or  other  competent  person  refuse  to  restore  the  pledge, 
then,  by  the  same  reasoning  as  before,  he  is  guilty  of  theft.  If  any  dispute 
arise  concerning  the  reoeipt  of  his  property  by  either  party,  that  must  be 
determined,  and  the  delivery  and  reoeipt  made  good.  If  a  false  plea  be  set 
up,  through  avarice,  by  the  creditor,  he  shall  be  punished  as  a  thief.  If  the 
son  of  the  pledgee  say,  "  \  have  not  power  to  accept  payment  of  the  debt 
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without  my  father's  consent/'  what  must  be  done  in  such  a  ease  will  be 
mentioned  in  iU  pla&e,  Tlie  debtor  being  detid  or  absent,  if  his  son  or  other 
heir  come  to  the  creditor,  or  to  his  son,  for  the  purpose  of  paying  the  princi- 
pal sum  with  interest,  then  also,  as  before,  must  the  pledge  be  restored. 
Such  is  the  unexceptionable  metliod  of  CHAirDiESWABA. 

To  the  debtor,  who  comes  to  redeem  hb  pledge,  it  must  be  restored  bj 
the  creditor  on  receiviug  the  principal  and  interest. 

The  Dipaealici, 

Bat  HxLATUjDHA  expounds  the  first  half  of  the  text  of  Yajktawai.cta 
(CIY)  and  the  text  of  Vb!ha8PATI  (CI  11), '  having  mortgaged  a  village  or 
the  like,  on  the  next  day  he  comes  to  pay  the  debt ;  but  the  creditor,  covet* 
ing  interest,  neither  accepts  payment  of  the  debt,  nor  relinquishes  the  mort- 
gage ;  in  that  case,  he  shall  be  punished  as  a  thief.'  Ultimately  there  is  no 
di&rence.  It  is  only  necessary  that  a  pledge  be  restored  by  the  creditor,  on 
receiving  from  the  debtor  the  amount  then  due,  namely  the  principal  sum 
with  or  without  interest.  Or,  if  the  creditor  be  not  at  hand,  the  debt  must 
be  paid  to  his  sou  or  obher  representative  ;  and  from  him  must  the  pledge  be 
received,  as  above  mentioned.  HxlAtvdha,  grounding  his  gloss  on  that  of 
Ohahdkswaba,  has  in  no  respect  contradicted  it. 

When  land  is  mortgaged  on  these  terms,  '*  this  land  shall  be  enjoyed  by 
thee  to  the  end  of  such  a  period,*'  the  land  shall  be  enjoyed  to  the  end  of 
that  period ;  the  debtor  cannot  compulsively  redeem  the  pledge  on  the  second 
day  after  the  debt  was  contracted :  for  there  is  no  such  special  law,  and  the 
texts  of  Ybihabpati  and  others  ordain  penalties  for  other  cases.  This  ap- 
pears from  the  condition,  that  no  definite  period  have  been  fixed,  as  stated  in 
the  gloss  of  Ghandsswaba,  "  this  concerns  a  pledge  to  be  used  for  an  inde- 
finite period."  By  Hslatubha's  expression,  "  on  the  second  day,"  it  is 
intimated,  that  a  debtor  may  redeem  a  pledge  by  the  payment  of  tl^  princi- 
pal only  on  the  second  day ;  on  the  subsequent  day,  or  later,  he  must  pay 
the  debt  with  interest :  but,  if  the  stipulated  period  be  unexpired,  he  cannot 
redeem  the  pledge ;  for  that  is  suggested  by  the  phrase,  ^  on  the  second  day," 
and  by  the  condition,  as  specified  by  CHAVDieswABA,  that  it  be  unlimited  as 
to  time ;  and  that  is  not  contradicted  in  the  work  of  HslIyitdha. 

**  The  seeond  day"  is  mentioned,  because  a  pledge  may  be  redeemed 
on  the  second  day  by  a  debtor  tendering  ^e  principal  onlv  with- 
out interest ;  must  not  a  pledge  be  also  released  when  a  debtor  tenders  the 
principal  with  interest  before  the  fixed  period  have  expired  P  No  ;  as  it  is 
directed  that  stipulated  interest  exceeding  the  rates  prescribed  by  law  shall 
be  paid  when  it  has  been  expressly  stipulated,  so  the  enjoyment  of  a  pledge 
is  reasonable  for  so  long  a  period  as  has  been  expressly  stipulated.  On  thi/i 
reflection  CHAifDiswABA  has  said,  "  a  pledge  to  be  used  for  no  definite 
period  ;"  and  this  must  be  acknowledged  even  by  HelIyudha  ;  for  the 
tollowing  text  is  expounded,  ^  what  has  not  been  held  to  the  close  of  its 
term." 

CV. 

VbSbasbati  : — Whem  a  hooae  ^  field  mortgaged  for  wse  has  Bot  beca 
held  to  the  dose  of  its  term,  neither  caii  the  debtor  obtain  his  pro- 
perty, nor  the  creditor  obtain  the  debt* 

*  See  the  glots  on  this  text  cited  agMn  at  ▼.  118. 
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However,  two  cases  have  been  stated  by  two  authors,  in  which  the 
debt  may  be  discharged  by  payment  of  the  principal  only.  Such  is  the 
difference. 

If  the  creditor  be  dead  or  absent,  YAjntawalota  has  ordained,  that 
the  pledge  may  be  redeemed  by  payment  of  the  debt  to  his  son  or  other 
representative.     The  same  legislator  propounds  another  case. 

CVI. 

Yajnyawalcya  : — Or  appraised  at  the  value  it  then  bears,  it  may 
remain  with  the  creditor,  exempt  from  interest. 

The  pledged  chattel,  then  appraised  by  men  skilful  in  valuation,  may 
be  fixed  in  the  creditor's  possession,  with  the  attestation  of  witnesses. 
Thenceforward  the  principal,  though  not  paid,  carries  no  interest ;  for  the 
debt  is  in  a  manner  discharged  by  the  appraisement  of  the  pledge.  If  the 
creditor  be  not  at  hand,  the  debtor  may  redeem  the  pledge  from  his  sons  or 
other  representatives,  and  pay  the  debt  to  them,  or  he  may  fix  the  pledge 
in  the  creditor's  hands  at  the  value  it  then  bears  :  the  particle  "  or'*  in- 
tends this  alternative. 

An  alternative  is  of  two  sorts,  optional,  or  regulated  by  the  law, 
''  Optional"  may  be  instanced  in  written  contracts  and  attestation  ;  at  the 
option  of  the  creditor  the  debt  may  be  delivered  with  a  writing  or  with  an 
attestation.  '^  Regulated  hy  the  law'*  m^y  be  exemplified  in  i^5^  quadru- 
pled or  octupled  ;  quadrupled,  if  the  loan  consisted  of  cloths  or  the  like  ; 
octupled,  if  clarified  butter  and  the  like  were  lent  :  and  here  an  alternative 
arises  in  respect  oi  legal  regu\a,iiion, 

Ohandbswaba  intends  only  a  regulated  case.  For  example  ;  if  the 
creditor  be  dead,  and  his  son  or  other  heir  be  present,  the  pledge  may  be  re- 
deemed by  paying  the  debt  to  him  only.  By  parity  of  reasoning,  the  same 
mag  he  clone,  if  the  creditor  reside  in  another  country,  if  he  be  confined  by 
the  king,  have  absconded  through  fear  of  the  king  or  the  like,  be  afflicted 
with  disease,  be  insane  or  the  like.  Consequently,  when  a  competent  cre- 
ditor is  absent,  and  his  son  or  other  representative  is  present,  if  the  debtor 
can  redeem  the  pledge  from  the  son  or  other  representative,  and  the  son  or 
representative  can  accept  payment  from  the  debtor,  he  may  redeem  the 
pledge  by  payment  of  the  debt  to  that  son  or  representative.  This  is  one 
case.  But  if  the  son  or  other  heir  reside  abroad  with  the  creditor  ;  or  if 
the  creditor  be  dead,  and  his  son  or  heir  reside  in  another  country,  or  be 
confined  by  the  king,  or  have  absconded  ;  or  if  the  son  or  heir  say,  "  my 
father,  who  resides  in  another  country,  knows  all  the  circumstances,  I  am 
totally  uninformed  ;"  or  if  the  creditor  or  debtor  dispute  the  matter  ;  in 
all  these  cases  the  debtor  must  fix  the  pl^go  iu  the  hands  of  the  creditor, 
appraised  at  the  value  it  then  bears.     This  is  the  second  case. 

If  he  and  his  family  inside  in  another  country,  how  should  mortgaged 
land  or  the  like  be  fixed  in  the  hands  of  the  creditor  ?  It  is  answered, 
'  through  him  who  transmits  the  produce  of  land  or  the  like  situated  in  one 
province,  to  a  creditor  residing  in  another  province,  such  a  pledge  is  enjoy- 
ed :  or,  in  whatever  manner  the  pledge  was  previously  possessed,  even  so 
it  may  be  fixed  in  his  hands/  But  this  case  supposes  the  debtor's  wish 
to  part  with  the  pledge  by  selling  it,  or  to  redeem  it  by  borrowing  money 
elsewhere. 


Digitized  by 


Google 


8SCT.  II.]  PLBDGBS,    HYPOTHBCATION,   AND   MORTGAGES.  123 

Thus,  if  the  creditor  be  not  so  circumstanced  that  he  can  restore  the 
chattel,  but  the  debtor,  to  sell  it,  or  having  borrowed  money  elsewhere, 
wishes  to  redeem  the  pledge,  what  must  be  done  ?  For  this  Yajhtawalcta 
provides, "  or  appraised,  it  may  remain  with  the  creditor."       Chandsswasa. 

Since  the  creditor  is  not  present  and  competent,  the  debtor's  wish 
cannot  be  gratified.  But,  if  the  debtor  have  no  desire  to  redeem  the  pledge, 
by  whose  desire  should  the  pledge  be  redeemed  ?  It  must  wait  the  debtor's 
wish  :  and  his  desire  to  part  with  the  pledge  is  ineffectual  without  some 
mode  of  payment  of  the  debt.  It  must  therefore  wait  his  sale  of  the  pledge^ 
or  his  borrowing  money  elsewhere.  This,  however,  is  merely  illustrative  ; 
for  the  same  rule  is  apposite,  if  the  debtor  wish  to  redeem  the  pledge,  having 
obtained  money  in  alms,  by  commerce,  or  the  like. 

Alfchough  the  pledge  cannot  be  sold  to  another  while  the  debt  remains 
undischarged,  since  the  redemption  of  the  pledge  without  payment  of  the 
debt  is  denied  by  the  text  of  Vb!haspati  (Oil),  still,  if  he  could  give  con- 
fidence to  the  purchaser  by  a  surety  or  otherwise,  the  debtor  may  have  re- 
ceived the  price.  To  such  a  case  this  rule  is  applicable.  The  two  cases, 
as  mentioned  by  Yajwtawalcza,  and  connected  by  the  word  "  or"  which 
intends  the  regulated  alternative,  must  be  understood  only  when  the  ere* 
ditor  is  present  and  competent. 

In  the  Dipacaliodf  ^ulapani  observes,  if  the  pledge  for  any  reason  be 
not  restored  to  the  debtor,  the  pledge,  appraised  at  its  then  value,  may 
remain  in  the  house  of  the  pledgee,  exempt  from  interest.  The  expression 
''  for  any  reason"  comprehends  other  cases  also,  such  as  that  stated  by 
Chaivdbswaba.  For  example  :  the  creditor  is  present  and  competent  to 
civil  transactions,  but  the  pledge,  either  gold  weighing  a  hundred  jpa/a#,  or 
a  horse,  which  had  been  seen  by  many  persons,  is  at  the  creditor's  house  in 
another  province,  and  he  cannot  immediately  go  thither  ;  or  a  slave  or  the 
like,  delivered  as  a  pledge,  has  gone  to  another  country  on  business  :  in  these 
cases,  the  pledge  should  be  appraised  by  men  conversant  with  the  value  of 
things,  aHier  learning,  both  from  the  debtor  and  creditor,  that  the  gold  is 
unmixed  with  other  metals  and  so  forth,  or  that  such  is  the  ago  or  strength 
of  the  horse  or  slave  and  so  forth  ;  and  the  debtor  should  fix  the  pledge  in 
the  hands  of  the  pledgee,  declaring  ^*  the  pledge  ascertained  at  such  a  value 
by  appraisers  and  witnesses,  or  certified  in  jrriting,  shall  remain  in  thy 
possession."  So  in  other  cases  also.  Ultimately  there  is  no  contradiction 
between  those  authors.  However,  the  appraisement  is  made  in  such  a  case 
by  desire  of  the  creditor  or  debtor,  or  both.  This  exhibits  a  portion  of  the 
eubjeety  which  Chaitdkswara  also  has  treated  partially. 

But  if  a  period  were  stipulated,  the  creditor  entertains  no  such  wish 
before  the  period  expire  ;  or,  if  he  do,  he  has  no  right  to  the  use  of  the 
pledge  :  and  interest  cannot  be  forbidden  at  the  will  of  the  debtor.  When 
the  period  has  expired,  the  debtor's  option  prevails.  At  his  choice  the 
pledge  may  be  redeemed,  or  a  value  affixed  to  it  ;  for,  if  he  do  not  then 
redeem  it,  his  property  is  devested  (CXII).  But  in  a  case  unlimited  as  to 
time,  the  redemption  or  foreclosure  of  the  mortgage  depends  solely  on  the 
will  of  the  debtor.     To  expatiate  would  be  vain. 

Here  the  valuation  of  a  pledge  only  is  mentioned,  not  its  sale.  In  this 
case,  the  creditor,  returning  from  abroad,  may  restore  the  pledge  on  receiv- 
ing so  much  money  as  was  due  when  the  pledge  was  valued.  Herein  the 
lUtndeara  concurs.  The  same  should  be  understood  in  the  proposed  case 
of  a  slave,  and  also  in  other  cases.     It  should  be  here  observed,  that,  if  the 
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pledged  slave  or  other  pawn,  having  grown  old  or  the  like,  bears  a  lens  value 
when  the  creditor,  returning  from  abroad,  restores  the  pledge,  than  was  the 
value  at  the  time  of  appraisement,  the  loss  must  fall  on  the  creditor  alone  ; 
for  a  value  was  then  affixed  merely  that  the  principal  may  bear  no  further 
interest.  But  if  the  value  be  enhanced  by  circumstances  of  s^son  or  the 
like,  the  profit  does  not  accrue  to  the  creditor  ;  for  Yajntabatta  has  no 
true  property  in  the  value  of  a  chattel  belonging  to  Divadatta.  But  the 
loss  falling  on  the  creditor  is  the  consequence  of  his  fault  in  not  then  restor- 
ing the  pledge.     In  this  there  is  nothing  incongruoua. 

If  the  value  of  land,  or  other  mortgaged  property  which  is  permanent, 
be  reduced  from  the  circumstances  of  the  times  or  the  like,  what  is  the 
rule  ?  In  that  case  also  the  loss  falls  on  the  creditor  ;  since  the  debtor  may 
say,  *'  the  value  is  only  now  reduced  in  consequence  of  a  dearth  or  the  like  ; 
when  I  offered  to  redeem  the  pledge,  it  bore  a  greater  value/'  By  specify* 
ing  "  the  value  it  then  bears,"  the  Sage  intimates  generally  a  potiible 
loss  falling  on  the  creditor  ;  he  does  not  state  specially,  that  in  some  instances 
no  loss  falls  on  the  creditor.  But  in  fact  all  this  must  be  understood  of  the 
natural  price  of  commodities  :  if  the  debtor,  redeeming  the  pledge  from  the 
creditor  on  his  return  from  abroad,  sell  it  for  a  low  price  through  the  exigence 
of  his  affairs,  he  is  not  entitled  to  recover  the  difference  of  price  from  the 
creditor ;  but  only  when  the  just  price  is  reduced  by  circumstances  of  season. 
This  should  be  held  reasonable. 

When  mortgaged  land  or  the  like  has  been  appraised,  by  whom  should 
it  be  enjoyed  ?  And  is  a  pledged  slave  or  the  like  to  be  employed  or  not 
after  the  appraisement  P  On  these  doubts  it  is  said  :  the  use  and  profit  of 
a  pledge  is  the  interest  on  it ;  interest  ceasing,  it  follows,  that  the  ue^/ruei 
ceases.  If  the  pledge  were  such  as  might  be  used  without  detriment  (for 
instance,  a  tree  or  the  like),  but  if  the  use  of  it  were  not  authorized,  the 
use  of  it  was  previously  unlawful  ;  surely  now,  after  the  appraisement,  it 
is  unlawful  as  before.  The  pledge  being  nevertheless  used  in  the  subsequent 
period,  half  the  benefit  must  be  paid  to  the  debtor ;  but  used  though 
expressly  forbidden,  the  whole  profit  must  be  made  good  to  the  dubtor.  If 
he  assent  to  it,  usufruct  must  be  admitted  as  authorized  by  him.  But  the 
expression  of  Yajntawalcta,  "  may  remain  with  the  creditor,"  has  been 
expounded,  may  be  fixed  in  thf  creditor's  possession  or  enjoyment ;  suppos* 
ing  the  case  where  the  usufruct  is  not  forbidden.  Accordingly  ^lapani  has 
said)  '  the  pledge  may  remain  in  the  house-of  the  pledgee,  exempt  from 
interest ;'  not, '  it  may  remain  in  the  pledgee's  possession  or  enjoyment.' 
Thus  may  the  law  be  concisely  stated. 

Yajktawalota  (XLYI)  propounds  a  form  of  redemption  of  a  pledge 
when  the  creditor  is  present.  This  text  concerns  the  ease  where  the  thing 
was  pledged  on  these  terms,  **  when  the  double  sum  has  been  received  from 
the  use  of  the  pledge,  it  shall  be  restored  by  thee."  That  is,  provided 
interest  were  stipulated;  else  the pledqe  must  he  restored  on  payment  of 
the  principal  only.     This  is  called  in  the  world  a  voidable  pledge. 

The  Betndcara. 

The  very  same  import  is  stated  in  the  Dipacalicd.  It  may  be  thus 
explained ;  a  pledge  delivered  on  this  stipulation,  *'  I  will  redeem  this 
pledge  by  paying  the  debt  at  the  close  of  two  years,"  is  a  pledge  to  be  re- 
leased at  a  specific  term,  namely  at  the  term  of  two  ye&rs.  In  like  man* 
ner,  a  pledge  stipulated  to  be  restored  when  twice  the  amount  of  the  sum 
for  which  it  is  lodged  shall  be  received  from  the  use  of  it,  is  a  pledge  to  be 
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released  on  a  specific  conditiou  :  this  is  called  "  a  voidable  pledge.''  '*  Pro- 
vided interest  were  stipulated ; "  provided  it  bore  interest ;  provided  in- 
terest were  agreed  on.  "  Else, "  if  no  interest  were  stipulated,  the  pledge 
must  be  released  "  on  payment  of  the  principal  only, "  that  is,  when  the 
i^gle  sum  has  been  received.  Or,  if  the  agreement  were  in  this  form, 
'<  ezgoy  the  pledge  until  the  principal  sum  be  paid''  or  in  this  form,  "  en* 
joy  the  pledge  until  twice  the  principal  sum  be  paid"  (provided  that  in 
the  la$i  eate  the  debtor  pay  interest  out  of  other  effects) ;  the  creditor 
shall  enjoy  the  pledge  so  long  as  the  principal  sum  remain  undischarged. 

If  the  pledge  be  used,  ihe  price  of  it  must  also  be  paid. 

The  Miideshard. 

The  value  of  the  use  must  be  paid  to  the  debtor.  Such  being  the 
case,  if  the  agreement  run  in  this  form,  "  enjoy  the  pledge  until  three  times 
the  principal  be  paid,"  what  is  the  rule  in  that  case  ?  Twice  the  amount 
of  the  principal  is  alone  approved  by  law  :  hence  the  subsequent  use  of  the 
pledge  18  improper.  If  it  be  alleged,  it  is  not  improper,  being  of  the  nature 
of  stipulated  interest ;  the  answer  is,  even  in  the  case  of  stipulated  interest 
tb«  law  has  not  authorized  the  receipt  of  more  than  double  the  principal 
paid  at  once. 

CVII. 
YiSHND  z-^IlMt  immovetble  property,(««)   which  has  been  delivered^ 
restarable  when  the  earn  borrowed  is  made  good,  the  creditor  must 
restore  vehen  the  sum  borrowed  has  been  made  good. 

There  is  no  difficulty  tn  referring  this  text  to  a  debt  exempt  from 
interest. 

OVIIL 

Vrihaspati: — When  land  or  other  immoveable  property  has  been 

enjoyed,  and  more  than  the  principal  debt  has  accraed  therefrom, 

then,  the  principal  and  interest  having  been  realized,  the  debtor 

ahull  obtain  his  pledge. 

When  land  or  the  like  has  been  enjoyed,  and  by  that  enjoyment 
more  than  the  amount  of  the  principal,  that  is,  interest,  hoe  been  received, 
surely  the  principal  turn  has  been  obtained  :  repeating  this  the  Sage  pro- 
pounds the  law, "  the  principal  and  interest  having  been  realized^ "  i&c.  The 
apposition  is  connective.  Chanosswaba  delivers  a  similar  gloss.  This  must 
be  understood  only  when  it  was  agreed  that  the  pledge  should  be  restored 
after  the  principal  and  interest  have  been  realized ;  for  it  coincides  with 
ihe  text  of  YlJ^iTAW alcta,  above  cited.  The  same  Ugielator  expressly 
dedares  it^ 

(*  0)  Property,  wealth  or  labstanoe  {Dravya)  may  be  divided  into  two  mat  portions : — 
l^^va/ta  Oft  SUiiradtavyOn,  ^ixed  or  immoveable  property,  as  land,  trees  sc  and  AHhertu 
iAm#(Ini«,  or  ChaiNt  dflrmyn^  moveable  property,  as  oatUe,  money,  &c  It  is  also  distingni^ed 
u  Kftmm  ffOta,  descended  or  aaoestral  $  SwugambiiUt  otKriU^  self-aoqoired  or  made ;  kgtm- 
Utka^  aooideatal ;  S&dh&nvMk,  common,  held  in  common  ;  AiidhArana.  that  which  is  not 
commoiu  but  belonm  to  the  holder  exclusively  ;  Vibhakta^  divided,  partitioned  among  sepa- 
lated  h«tti ;  Aviibhm^i,  uttdivided,  property  held  in  common. -^Editob. 
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CIX. 

Yajnyawaloya  : — When  a  debtor  mortgages  land  to  his  creditor, 
declaring  and  specifying,  "  this  shall  be  enjoyed  by  thee,  even 
though  interest  cease  on  becoming  eqtuil  to  the  principal ;  " 

2.  That  pledge  shall  be  restored  to  the  debtor,  whenever  the  prin- 
cipal and  interest  shall  have  been  received.  This  is  declared  to  be 
the  legal  rule  concerning  pledges  for  loans  on  interest. 

"  Specifying;**  ascertaining.  '^Although  interent  have  ceased;" 
although  it  have  reached  the  limit  of  interest,  the  pledge  shall  be  never- 
theless enjoyed  until  the  principal  and  interest  be  paid.         The  Retndcara, 

If  the  pledge  be  delivered  with  an  agreement  that  it  may  be  used 
even  after  the  period  in  which  interest  accumulates  to  its  highest  limit, 
the  enjoyment  of  it  is  reasonable  even  after  the  period  in  which  the  high- 
est interest  accumulates.  In  answer  to  the  question,  how  long  may  it  be 
used  P  this  text  particularly  states,  so  long  as  the  principal  and  interest 
are  not  acquitted  by  the  use  of  the  pledge,  the  creditor  may  use  it.  The 
import  of  the  text  may  be  thus  stated  on  a  full  consideration  of  the  gloss 
delivered  in  the  Betndcara, 

It  should  not  be  affirmed,  that  this  text  concerns  only  the  case 
of  a  special  agreement,  and  the  preceding  text  (CVIII)  the  case  where  no 
special  agreement  has  been  made :  and  thus,  if  no  period  have  been  stipu- 
lated, the  creditor  must  release  the  pledge  when  the  debt  is  doubled ;  but, 
in  the  case  of  a  special  agreement,  the  pledge  shall  be  enjoyed  until  the 
debt  be  discharged,  and  the  text  permits  the  pledge  to  be  so  long  enjoyed. 
The  following  rule  of  Yishnit  denies  the  redemption  of  the  pledge  with- 
out a  special  agpreement,  even  though  the  debt  be  doubled : 

ex. 

Vishnu  : — Even  though  the  utmost  interest  have  accamulated, 
the  creditor  need  not  restore  an  immoveable  pledge  without  a 
special  agreement. 

The  meaning  of  the  text  (CIX)  is  this :  when  the  debtor  delivers  a 
pledge  declaring  and  specifying,  "  this  land  shall  be  enjoyed  by  thee  (the 
creditor)  even  though  interest  cease  on  becoming  equal  to  the  principal,  ** 
(for  the  interest  has  accumulated  to  it*  utmost  limit,  when  interest  ceases ;) 
that  pledge  shall  be  restored,  when  the  principal  has  been  received.  It  is 
consequently  suggested,  that  a  pledge  may  be  used  until  the  principal  sum 
be  discharged,  even  though  interest  have  regularlg  ceased.  Or  the  text 
(as  some  remark)  may  be  expounded  in  a  different  import :  when  a  pledge 
is  delivered  with  an  agreement,  that  it  shall  be  enjoyed  even  though  in- 
terest cease ;  in  that  case,  when  the  interest  has  been  received  from  the 
use  of  the  pledge,  it  must  be  restored,  if  the  principal  be  discharged  out 
of  other^funds  ;  but  if  not,  the  pledge  may  still  be  retained. 
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CXL 

TJUnyawalcya  : — But  a  pledge  shall  be  enjoyed  until  actual  payment 
of  the  debt* 

If  a  debt  amounting  to  one  hundred  suvemas  be  nearly  discharged,  but 
five  Buvemas  remain  due,  the  sense  of  the  text  is,  that  so  long  om  that  remain 
unpaid,  the  pledge  shall  he  retained.  No  law  directs  that  the  half  or  quarter 
of  the  pledge  shall  be  restored.  On  the  other  hand,  in  the  foregoing  gloss 
on  the  text  cited  from  YbIhaspati  (CII),  it  is  not  positively  ordain^  that 
it  may  not  be  restored.  But  this  seems  a  great  disparity.  If  any  particu- 
lar practice  subsist  in  certain  countries,  it  should  be  deemed  satisfactory. 
This  should  be  held  by  the  wise.  In  fact,  it  follows  from  the  condition 
stated  in  the  text  of  VbIhaspati  above  cited  (CII),  '*  against  his  will,"  that 
the  pledge  may  be  restored  if  the  creditor  consent  ;  and  such  consent  is  pro-  • 
per  in  this  case,  since  the  use  of  a  pledge  adapted  to  a  large  sum  is  impro- 
per when  a  small  sum  only  remiuns  due. 

How  18  the  principal  or  the  interest  liquidated  from  the  use  of  the 
pledge  ?  The  form  may  be  thus  stated  :  when  arable  land  has  been  mort- 
gaged and  a  debt  contracted,  in  the  month  of  Srdvana,  the  produce  being 
gathered  in  the  month  of  JPauiha,  and  the  interest  due  from  Srdvana  to 
Mdrgaikreha^  being  liquidated  from  the  price  o{  ih^t  produce,  if  the  amount 
exceed  the  interest,  the  principal  may  be  liquidated  ;  if  it  be  deficient,  pay- 
ment will  be  taken  from  the  value  of  the  produce  obtained  in  the  following 
year.  If  it  be  annually  deficient,  the  pledge  may  be  enjoyed  for  a  longer 
time  than  six  years  and  eight  months,  even  until  the  interest  be  fully,  dis- 
charged :  afterwards,  on  payment  of  the  principaT,  the  pledge  shall  be 
delivered  up.  But  when  the  exact  amount  of  interest,  neither  more  nor  less, 
is  obtained  from  land  in  the  month  of  JyaieVfha,  (the  debt  being  contract- 
ed on  the  mortgage  of  inhabited  groimd,  the  rent  of  which  is  payable  in  that 
month,)  a  period  of  thirteen  years  and  four  mouths  must  be  completed  ;  in 
that  case  the  debt  is  discharged  with  interest^  on  receipt  of  half  or  a  part 
only  of  the  amount  of  rent  for  the  current  year. 

This  occurs  in  the  case  of  legal  interest  at  the  rate  of  an  eightieth  part 
of  the  principal.  But  the  use  of  a  pledge  until  the  principal  sum  be  paid 
from  other  funds,  occurs  in  the  case  of  interest  by  enjoyment.  If  the  prin- 
cipal be  paid  in  the  month  of  Jyaish^fha,  the  rent  of  the  mortgaged  ground 
must  be  received  in  due  proportions  by  both  parties  %  As  a  pledgee  may 
not  receive  the  whole  rent  in  the  month  of  Faueha,  when  the  owner,  con- 
tracting the  debt  in  the  month  of  Cdrtica,  mortgages  land  which  afibrds 
annual  rent  in  the  month  of  Faueha,  but  shall  receive  the  proportion  of  rent 
for  two  months  ;  so,  if  payment  be  made  after  some  years,  in  the  month  of 
Srdvana,  he  shaU  receive  the  proportionate  rent  for  seven  months  of  the 
current  year  ;  that  is,  seven  parts  of  the  whole  rent  divided  into  twelve 
parts.  But  if  he  receive  the  whole  rent  inadvertently  in  the  month  of 
Faueka  of  the  first  year,  then,  deducting  a  sum  sufficient  to  discharge  the 
interest,  the  surplus  should  be  appliec^  to  liquidate  the  principal.  In  such 
circumstances,  the  principal  being  annually  diminished,  it  is  fully  liquidated 
in  a  short  period.    If  the  land  cannot  yield  so  much  rent  in  a  subsequent  year, 

•  See  V.  229.  t  Agrah&ffoma, 

X  Because  the  full  amou^t  of  interest  was  realised  in  the  eighth  mopth  of  the  seventl^ 
year. 
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the  debtor  must  make  good  the  Bum  from  his  own  funds,  in  conformity  with 
the  agreement.  If  it  produce  a  surplus^  that  must  be  applied  to  the  liqui* 
dation  of  the  principal  ;  and  interest  shall  not  subsequently  be  paid  on  that 
part  of  the  principal. 

Yet  if  the  agreement  bore  that  the  pledge  shall  be  enjoyed  until  the 
principal  be  paid,  the  same  rule  prevails  in  the  case  of  a  mortgage  of  inha- 
bited ground  ;  for,  since  rent  should  be  daily  receivable  for  the  occupancy 
of  the  ground f  it  is  proper  that  the  creditor  shouM  receive  the  rent  accru- 
ing from  the  date  of  the  loan.  If  land  or  the  like  be  mortgaged,  which 
yields  rent  on  account  of  the  produce,  receivable  by  custom  on  a  day  cer- 
tain, and  if  the  payment  be  settled  for  the  month  of  Pati«^a,  then,  although 
the  whole  rent  for  that  year  would  otherwise  have  been  received,  yet,  if  the 
debt  be  paid  in  the  subsequent  month  of  MdrgaMreha,  it  appears  from  the 
reason  of  the  law,  that  the  creditor  shall  not  receive  the  rent  of  that  year  ; 
dince  a  day  has  been  set  for  the  payment  of  rent  on  account  of  produce,  and 
'  the  land  was  possessed  by  the  creditor  on  that  day  in  the  year  when  the 
loan  was  made,  but  had  been  redeemed  before  that  day  in  the  year  when 
the  debt  is  paid.  Still,  however,  as  an  inconsistency  would  occur  in  practice, 
because  no  interest  would  be  received  when  a  debt,  contracted  on  the  secu- 
rity of  such  a  mortgage  in  the  month  of  Mdgha^  was  discharged  in  the  ear- 
lier month  of  Mdrg%i^rsha,  in  a  subsequent  gear,  the  matter  must  be  other- 
wise regulated,  by  a  distribution  of  the  rent  as  before,  or  by  gielding  the 
rent  of  the  subsequent  year. 

If  a  milch  cow  or  the  like  be  pledged  for  use  and  profit,  the  interest 
should  be  liquidated,  in  conformity  with  the  agreement,  from  the  computed 
daily  profit  ;  and,  if  possible,  the  principal  should  be  liquidated.  This  in- 
duction has  the  authority  of  law.  With  the  consent  of  the  debtor  and 
creditor,  an  adjustment  is  formed  on  a  middle  valuation  settled  by  arbitra- 
tors.    Such  is  the  current  practice. 

"  The  douWe  sum,**  in  the  text  of  YAjhtawalota  (XLVI),  supposes 
a  loan  of  gold  or  the  like  ;  but  if  clothes  or  the  like  were  lent,  a  treble  sum 
and  80  forth  must  be  understood,  as  stated  in  the  section  on  Limits  of  In- 
terest. However,  when  the  agreement  was  in  this  or  similar  forms,  "  I  wiU 
restore  the  pledge  when  the  double  sum  has  been  received,"  the  creditor 
need  not  restore  the  pledge  before  the  debt  has  been  discharged.  Tha« 
VisHNcr,  having  premised  that  the  creditor  must  restore  the  pledge,  subjoins 
the  text  above  cited  (OX). 

Many  special  agreements  may  be  made  in  respect  of  pledges.  Some  t^ 
these  shall  be  now  mentioned.  I.  ^  This  land  is  mortgaged  for  a  debt 
^  of  twenty  suvemas  ;  when  forty  suvemas  have,  been  realized  from  the  tue 
^  of  it,  you  mast  release  the  mortgage."  2.  "  If  I  do  not  redeem  the 
*'  pledge  when  the  principal  has  accumulated  to  forty  suvemas,  this  shall 
"  become  thy  absolute  property."  8.  **  The  pledge  shati  be  enjoyed  by 
^*  you,  until  the  principal  and  interest  havo  been  realized."  4.  "  If  I  do  not 
''  then  redeem  the  pledge,  when  the  principal  and  interest  have  been  realis- 
''  ed,  it  shall  become  thy  absolute  property."  5.  "  The  pledge  shall  be 
"  enjoyed  by  you  for  ten  years."  6.  **  The  pledge  shall  be  released  on 
^  the  receipt  of  the  principal  emn  at  the  end  of  three  yearn."  7.  ^'  If  I  'do 
'*  not  redeem  the  pledge  at  the  expiration  of  ten  years,  it  shall  foeoome  thy 
**  absolute  property,"  S.  **  If  I  do  not  redeem  the  pledge  by  paying  t^e 
''  principal  sum  at  the  expiration  of  three  years^  it  shall  b^ome  thy  absolute 
^  property.**    9.  **  The  pledge  shaU  be  enjoyed  by  thee  for  three  yeata,  I 
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^*  Will  afberwardii  redeem  it  by  paying  the  principal  sum  ;  if  I  do  not  redeem 
"  it  at  the  expiration  of  the  fiHih  year,  it  shall  become  thy  absolute  property.*' 
10.  ^'  Enjoy  the  pledge  for  ten  years,  and  you  may  subsequently  enjoy  it 
**  mtilesi  liken  redeem  it;  If  I  do  not  redeem  it  at  the  close  of  the  twelfth 
"  T^r^  it  ahall  become  your  absolute  property."  11.  "  This  pledge  may 
**  be  used  by  thee  to  long  as  interest  accrues  ;  afterwards,  on  receipt  of  the 
"  principal,  the  pledge  must  be  restored."  12.  "  If  I  do  not  then  redeem 
''  it,  the  pledge  shall  become  thy  absolute  property."  18.  "  If  I  do  not 
"  redeem  it  within  two  subsequent  years,  it  shall  become  thy  absoluto 
"  property."  14.  **  The  pledge  may  be  used  until  I  pay  the  principal  sum.' ' 
15.  "  If  I  do  jaot  pay  the  principal  and  redeem  the  pledge,  it  shall  become 
"  thy  absolute  property*" 

"  Mortgaging  this  Tillage  or  the  like,  I  borrow  twenty  suvemas  ;  from 
"  ^is  village  tnoa  shalt  receive  interef  t  on  that  sum  at  the  rate  of  an  eigh- 
**  tietk  part  (^tke  prineipal ;  the  remainder  shall  be  received  by  me."  Ten 
forms  of  this  agreement,  as  above  stated,  make  twenty-eight  forms.*  Again  ; 
roort^ttgtng  a  village  or  the  like,  the  debtor  says,  "  half  or  a  quarter  of  the 
prodoeeoithii  Tillj^|;e  shall  be  enjoyed  by  you ;  the  rest  1  will  take."  Since 
there  are  also  ten  forms  of  this  agreement,  forty  modes  of  agreement  have 
been  suggested.  '*  Accepting  this  village  or  the  like  in  pawn,  lend  twenty 
9uvet*na$,  Forty  other  forms  may  be  stated  in  this  mode.  ''  Accept  this 
''  village  in  pawn ;  from  its  produce  supplying  the  ezpences  incident  to  it,  give 
"  me  ten  eumrnae^  and  take  the  remainder  yourself."  In  this  mode  there  may 
be  Bomerous  forms  of  agreement :  and  various  forms  exist  in  fixing  the  term 
of  thft  mort|;age  and  so  forth.  To  avoid  prolixity  they  are  here  unnoticed, 
but  they  are  numerous.  The  law  concerning  them  may  be  understood  by 
ike  repetition  of  the  rales  delivered  reepeoting  othere.  But  a  contract  for 
hypothecating  the  merit  ef  ablutions  in  the  Oangee,  and  the  like,  shall  be 
mentioned. 

The  settled  law  m  respecb  of  these  may  he  thus  stated.  Under  the  first 
agreement,  the  sum  of  forty  euvemae  being  completed,  if  the  debtor,  tender* 
lag  the  principal  sum,  offer  to  redeem  the  pledge,  it  must  be  then  released. 
Such  is  the  opinion  intimated  in  the  Retndeara  by  the  condition  stated  (in 
the  £^088  on  the  text  CIII)  "  a  pledge  to  be  used  for  an  indefinite  period." 
It  has  been  already  discussed.  But,  computing  the  sum  realized  m>m  the 
use  of  the  pledge  in  the  period  during  which  it  has  been  held,  and  fully 
liquidating  the  forty  euvemas,  he  may  r^eem  the  pledge.  According  to  the 
D^^acaUca,  if  he  do  not  redeem  the  pledge  when  for^  suvemae  have  been 
reaUaed,  it  becomes  the  sole  property  of  the  creditor. 

CXIL 

TiJfKTAWALCTA : — The  pledge  is  forfeited,  if  it  bo  not  redeemed  when 
the  debt  is  doubled :  since  it  is  pledged  for  a  stipulated  period,  it  is 


*  i  ciamot  weU  correct  the  obvious  error  hi  the  numbers :  it  is  unimportuit.  However, 
among  the  Hfteen  oontotcts  particularised,  four,  and  perhaps  the  fifth  also,  oaanot  be  accom- 
modated to  this  case  of  specifick  interest.  We  may  therefore  read  twenty-five  instead  of 
twenty-eightt  and  correct  the  subsequent  numbers  by  reading  fifteen  instead  of  ten. 
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forfeited  at  that  period  ;  but  «  pledge  to  be  used  for  an  nnUmiied 
time  is  not  forfeited. 

The  debt  being  doubled,  if  the  debtor  do  not  then  i^edeera  the  pledge,  it 
h  forfeited  to  the  creditor.  A  similar  expomtion  is  ddrrered  in  tite  (Mpa- 
teru.  But  Hrlatodha.  says,  'this  text  concerns  a  pledge  for  custody  iNilj  f 
ill  whicli  opinion  the  author  of  the  Mitdcthard  conoara.  Their  notion  ap- 
pears to  be  this  :  if  a  beneficial  pledge  be  not  redeemed,  altlioogh  twice  the 
principal  have  been  received  from  its  tise,  the  creditor  sustmine  no  lots  :  why 
then  should  it  be  forfeited  P  Bat,  since  a  pledge  for  custody  is  not  used, 
why  should  the  creditor  long  preserve  unprofitably  the  property  of  aaother  ? 
The  pledge  is  therefore  forfeited  by  a  debtor  who  has  stipulated  a  period  for 
redemption. 

Others  think,  that  such  reasoning,  which  ts  not  authorised  by  the  law, 
may  not  be  trusted.  At  the  stipuhited  period,  whether  before  or  after  the 
principal  is  doubled,  a  pledge  limited  as  to  time  is  forfeited,  ttid  beooraea  the 
property  of  the  creditor  :  and  this  concerns  the  seventh  form  of  agreement. 
Ao<!ording  to  this  opinion,  what  is  the  import  of  the  phrase,  ^  but  a  pl«»dge 
to  be  used  is  not  forfeited  P"  It  concerns  a  pledge  delirered  for  use,  in  the 
fourteenth  form  of  agreement,  ^  the  pledge  may  be  osed  until  I  pay  the 
principal  stnn." 

But,  although  it  be  cursorily  intimated  that  both  pledges  become  the 
Aole  property  of  the  creditor  whenever  the  principal  is  doubled,  provided  the 
debt  cousieted  in  shells,  whether  pledged  for  use  or  custody  ^  still,  as  rea- 
noiiable  practice  no-where  in  the  universe  shows  the  creditor's  property  witli- 
out  the  consent  of  the  pledger,  when  brass  or  the  like  has  been  pledged  with 
a  special  agreement,  CiiAKnfcsWAiiA,  therefore,  intimating  that  it  is  not 
admissible  in  his  opinion,  by  adding  *'  it  must  be  otherwise  expounded,^' 
liimself  propounds  the  case  :  that  is  forfeited  which  has  been  pledged 
with  a  declaration  in  this  form,  ^  if  tlie  pledge  be  not  redeemed  when  the 
principal  is  doubled,  it  shall  become  thy  sole  property."  €oBseqiientiy,tfae 
necond  form  only  is  intended  by  the  expression  of  YAJHTAWAU^Ta,  "tiie 
pledge  is  forfeited." 

This  is  founded  only  on  the  inconsibtency  of  a  different  practioe.  Hhis, 
vhder  the  first  form  of  agreement,  if  the  pledge  be  not  redeemed  after  the 
4»uble  sttaa  has  been  realized,  a  moveable  pledge  may  be  used,  notiee  being 
gtvcn  to  tite  debtor  or  his  family  (CXIX).  The  debtor's  property  is  not 
then  forfeited,  for  there  is  no  proof  of  sueh  forfeiture  ;  and  nothing  oppoaes 
this  application  of  the  phrase,  "  a  pledge  to  be  used  is  not  forfeited."  But 
immoveable  property  should  be  restored  when  the  double  sum  has  been  rea- 
lized. Such  is  Cuamdrswaba's  opinion,  and  that  is  proper  ;  for  the  kittd 
or  -other  thing  which  is  pledged  belongs  to  the  debtor  while  it  remains  a 
ple^;e,  as  mtien  as  it  did  before  ;  Init  he  cannot  dispose  of  it  at  jAeasure, 
while  it  ss  A  pledge  :  hew  then  should  the  debtor's  property  be  devested 
when  the  principal  is  doubled,  since  there  is  no  efficient  contract  in  the 
nature  of  gift  or  sale  ?  It  should  not  be  objected,  that,  under  the  authority 
of  the  text,  the  foitieitiire  of  pvoperty  en  a  pledge  unredeemed  is  acknowledg- 
ed in  the  Mkaeekard,  That  is  improper,  since  it  is  difficult  to  deduce  a  for- 
^ture  not  ^veviously  Jitipulated,  from  a  text  which  may  l)e  otherwise  ex- 
pounded. Xt  ahonld  be  affirmed,  that  forfeiture  of  property  only  takes  place 
in  cases  intended  by  the  text  of  T  ajntawalcta  on  Title  by  liong  Possession. 
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CXIII. 

YiJNYAWALCTA : — He  who  sees  his  land  possessed  by  a  stranger  for 
twenty  years,  or  his  personal  estate  for  ten  years,  without  assert- 
ing his  own  right,  loses  his  property  in  them.^^^^ 

For  TAJinrAWALCTA,  in  a  subseqaent  text,  declares  property  not  forfeit- 
ed ia  certain  cases. 

CXIV. 
Yajktawalcta  : — Except  pledges,  boundaries,  sealed  deposits,  the 
wealth  of  idiots  and  infants,  things  amicably  lent  for  use,  and  the 
property  of  a  king,  a  woman,  or  a  priest  versed  in  holy  writ* 

This  also  is  subsequently  mentioned  by  CHAin>BswABA.  What  is  pro- 
pounded by  the  Sage  (CXIl),  states  the  cause  ;  "  pledged  for  a  stipulated 
period,  &c."  that  for  which  a  specifick  term  was  settled,  when  his  own  pro- 

(«7)  This  is  the  role  of  limitation  aooordini^  to  Hinda  Law,  tm  regards  real  and  personal 
propertj*  Pledges,  however,  are  excepted  from  the  operation  of  Uiis  role ;  hut  the  exception 
must  be  nnderstood  to  relate  to  sach  as  are  in  the  hands  of  the  pledgee. 

Though  the  default  of  the  debtor,  in  not  deliyering  the  pleoge,  does  not  exonerate  him 
from  discharging  the  debt,  still  the  lapse  of  time  might  be  taken  adranfage  of  against  the 
creditor,  who  should  sne  for  the  possession  of  the  pledge  which  was  withheld,  (b.  L  v. 
CXXYI.  infra)  within  the  period  mentioned  in  the  text  cited  above. 

If  the  creditor  have  possession  of  the  pledge,  or  a  lien  on  it,  he  should  proceed  in  the 
manner  indicated  in  the  passages  of  Tajntawalcta — (Rrid  ▼.  CXXIII)  :  In  no  case  can  the 
pledge  be  forfeited  without  that  formality,  or  a  time  ulowed  to  the  debtor,-  as  directed  by 
Vrihaspati  and  Vt asa  ^  (Ibid  ▼.  CXV,  CXVI ;)  which  implies  notice  to  him.  If  he  have  not 
possession,  he,  of  course,  could  not  foreclose,— without  notice  and  application  to  a  tribunal. 

In  the  case  of  Sayad  Gkoolam  Rata  ▼.  Aja  Bhaee  and  others,  it  was  ruled  by  the  Sadr 
Court  at  Bombay,  that  if  the  owner  of  real  prop<Mrty,  whether  land  or  other,  allow  another 
to  hold  it  for  three  generations  under  any  deed,  without  claiming  it,  such  property  becomes 
lost  to  him,  and  ownership  accrues  to  the  person  in  possession.  1  Borradailb,  867.  But 
as  three  generations  may  lapse  in  two  or  three  years,  it  is  provided  by  the  Sastra  that  the 
actual  possessor's  ownership  shaU  ensue  if  the  property  has  been  held  for  any  time  after  the 
Smdrtha  Kdla,  or  extreme  age  of  man.  In  the  Mitacaharoy  the  period  of  one  hundred  years  is 
defined  to  be  within  the  memory  of  man,  from  the  text,  *'  The  age  of  man  extends  to  one  hun- 
dred years :"  but  Kattataica  and  Vtasa.  however,  state  sixty  years  as  the  time  when  three 
generations  may  be  said  to  have  passed  over,  and  after  which  the  claim  of  the  original  proprie- 
tor is  null  and  void.  T^ici  1  Maciv  ;  Prtn.  F.  L.  214  216,288.  2  Do  269.  CaseVlI  Mayukha 
C  JI.  S.  II.  2  et  $eq.  Macn.  Cona.  H.  L,  424,481.482.  In  connection  with  the  foregoing  subject, 
the  foHowing  observations  of  the  learned  Gbotius  touching  upon  a  shnilar  point,  may  be  ap- 
propriately quoted :  **  Quia  verotempus  memoriam  excedens  quasi  infinitum  est  memoraliter  ; 
ideo  ejus  temporis  silentium  ad  rei  delicturse  conjecturam  semper  sufficere  videbitur,  nisi 
validisaimsB  sint  in  contrarium  rationes.  Bene  antem  notandum  est  a  prudentioribus  juris- 
eensnltis  non  plane  idem  esse  tempus  memoriam  excedens  cum  centenario  qnanquam  saepe 
hise  non  longe  abeunt,  quia  communis  human»  vite  terminus  sunt  anni  centum,  quod 
npatinro  ferme  solet  »tatis  bominum  aut  ytvtac  tres  efficere  :  quas  Antiocho  Romani 
oojiBiebant  cum  ostenderent  repeti  sb  eo  urbes  quas  ipse,  pater,  avus  nonquam  usurpassent) — 
Gaonus,  de  BeUo  et  Paee^  Lib.  2.  Cap.  TV.  7. 

In  the  early  ages  of  ftoroe,  the  Twelve  Tables  declared.  "  Utut  auctoritas  fundi 
bimmiMm  cceterarum  rerum  amicus  unuetto.**  The  possessor  of  three  acres  would  not  be  long 
in  discovering  that  another  had  taken  possession  of  one  of  them.  But  when  the  possession  <n 
the  Romans  increased,  the  term  of  prescription  was  extended  to  ten  years.  The  Emperor 
JusrnnAN,  fixed  three  years  for  moveables,  ten  vears  for  immoveables,  unless  in  case  of 
absence,  in  which  event  twenty  years  were  requisite  for  a  bond  fide  holder.  After  undisturbed 
possession  of  thirty  years  no  suit  could  be  instituted  against  the  holder,  llie  prescription 
against  the  Church  was  prolonged  to  forty  years ;  and  against  the  Church  oi  Rome  to  a 
hundred,  i  Cod  de  /Vcesertp^,— Vide  Phillimobk,  Principles  and  Maxms  qf  Jwitprudmce 
p.  181,  ICe.-*SDiToa 

*  The  last  hemistich  was  not  cited  in  this  place. 
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perty  should  be  deTested,  and  property  tbould  be  vested  in  the  creditor,  is 
forfeited  at  the  expiration  0/ that  term.  In  whatever  ease,  and  in  whatever 
mode,  the  owner  has  agreed  to  the  forfeiture  of  his  own  property,  and  the 
consequent  property  of  another,  so  shal}  it  of  course  be.  The  period,  in  which 
the  principal  is  doubled,  is  a  specifick  term  :  this  also  is  a  stipulated  term. 
Not  fearing  repetition,  the  Sage  has  assigned  a  cause  of  Jorfeiture.  Thus 
fnay  the  law  be  concisely  expomded. 

"  A  pledge  to  be  used  is  not  forfeited ;"  a  pledge  to  be  used  for  an  un- 
limited time  is  not  forfeited,  even  though  unredeemed  for  a  thousand  years. 
But  if  a  period  be  stipulated,  other  texts  are  founded  which  provide  for  that 
ca^e.  The  Rindeara. 

Since  there  can  be  no  enjoyment  of  produce  from  a  pledge  for  eustody 
only,  a  pledge  for  use  is  meant.  "  For  an  unlimited  time;"  a  pledge 
for  which  no  time  has  been  stipulated,  when  the  owner's  property  shall 
be  devested,  and  property  be  vested  in  the  creditor.  "  But,  if  a  term  be 
stipulated;  if  a  pledge  be  delivered  with  a  term  fixed  for  annulling  bis 
own  property,  and  vesting  property  in  another,  other  texts  of  Sages,  quoted 
or  unquoted,  are  found,  which  provide  for  that  case.  Consequently,  whatever 
text  declares  the  creditor's  property  in  the  pledge,  concerns  this  alone. 
Even  where  the  principal  sum  hfi»  been  doubled,  and  the  forfeiture  of 
property  has  been  stipulat^»  VbIhaspatx  propounds  a^  legal  panod  f^r  tie 
equity  ofreden^iion. 

cxv. 

ViiiHASPiiTI : — After  the  time  for  payment  has  past,  and  when  inter- 
est ceases  on  becoming  iqual  to  the  prmcipml,  the  creditor  ^miU  be 
owner  of  ttie  pledge :  but  tUe  debtor  has  a  right  to  redeem  it  before 
ten  days  have  elapsed. 

CXVI. 

VyIsa  : — Gold  being  doubled,  and  the  stipulated  period  haviDg  expii*- 
ed,  the  creditor  becomes  owner  of  the  pledge  after  the.  lapse  of  four- 
teen days. 

2.  But  a  pledge  to  be  used,  of  which  the  term  has  elapsed,  the  debt- 
or shall  only  recover,  on  then  paying,,  firom  other  ftmds,  the  exact 
amount  of  the  principal. 

''  After  the  time  for  payment  haa  past  ;**  when  the  term,  which  was 
settled  in  regard  to  the  pledge,  is  completed.  For  example,  tea  years,  or 
the  like,  in  the  7th  form  of  agreement ;  three  years,  or  the  like,  in  the  8th  ; 
five  years,  or  the  like,  in  the  9th  ;  twelve  years,  or  the  like,  in  the  10th  ; 
two  years  after  interest  has  been  fully  liquidated  in  the  13th  ,*  and,  even  in 
the  14th  form,  any  time  subsequent  to  the  payment  of  the  principal  sum :  ia 
these  and  similikr  instances  the  period  expires.  How  can  it  happen  that  a 
man  should  have  paid  the  principal,  and  not  have  redeemed  the  pleidge  P  It 
may  happen  when  the  principal  sum  has  been  ai)y-bow  received  thi^ongh 
the  intervention  of  another,  but  the  debtor,  apprehensive  of  punMrnen^  en 
account  of  some  offeikce^  has  absconded. 
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"  When  interest  ceaees  ;"  when  the  prinoipal  is  doubled :  and  this  con- 
cems  the  second  form  of  agreement  above  mentioned.  **  After  the  time  for 
pajment  baa  past ;"  in  this  ease  a  term  different  from  the  period  when 
mterest  ceases  should  be  understood,  by  the  same  rule  with  the  expression 
'*  bring  the  kine  and  oxen.***  The  construction  of  the  phrase  is,  the  credi- 
tor shall  be  owner  of  the  pledge. 

"  Before  ten  days  have  elapsed  ;'*  does  not  this  concern  the  case,  where 
it  is  agreed,  '*  if  I  do  not  redeem  the  pledge  within  ten  days  after  the  prin* 
eipal  is  doubled,  it  shall  become  thy  aosolute  property  ?"  This  should  not 
be  affirmed  ;  for  it  would  be  inconsistent  with  practice.  When  no  such 
agreement  is  made,  the  interval  of  ten  days  is  nevertheless  required  :  and 
that  would  be  inapplicable,  when  the  term  was  past.  Such  is  the  mode 
of  interpretation  consistent  with  the  gloss  of  the  Setndeara, 

The  interval  of  ten  days,  ordained  by  VbIhaspati,  must  be  under- 
stood of  a  debtor  who  resides  at  home.  But  if  he  do  not,  VtAsa  propounds 
the  rule  (CXVI).  "  Gold  being  doubled,"  has  the  same  import  with  the 
expression  '*  when  interest  ceases."  "  The  stipulated  period  being  expired ;" 
when  a  term  has  been  fixed  in  regard  to  the  pledge,  and  that  terai  la  past. 
It  corresponds  with  the  preceding  text.  The  subiequent  verse  (CXVI  2)  is 
intended  for  another  distini^fon.  '^  The  exact  amount;"  that  is,  without 
iBtereat.  The  Betndeara, 

Consequ^tly  this  concerns  the  fourth,  eighth,  and  fifteenth  forms  of 
agreement. 

Here  an  observation  should  be  made.  If  the  debtor  happen  to  have 
gone  to  a  distant  country,  or  be  dead,  and  his  son  or  other  heir  be  not  yet 
eapi^  of  busineas,  or  if  the  debtof  be  a  captive  ;  even  in  these,  and  simi- 
lar oates,  no  law  ordains  that  the  property  shall  not  vest  in  the  creditor 
when  the  term  of  the  mortgage  is  expired.  It  can  only  become  the  proper- 
ty b£  the  debtor,  or  of  his  son,  when  the  creditor,  through  tenderness,  or  at 
m  interoession  of  others,  restores  it.  But  when  the  agreement  runs  in 
this  form,  "  If  I  remain  in  my  own  country,  and  do  not  redeem  the  pledge, 
it  shall  become  thy  absolute  property  ;"  then,  should  the  debtor  reside  in  a 
foreign  country,  he  does  not  forfeit  the  pawn. 

If  the  creditor  reside  in  a  foreign  country,  the  mode  of  proceeding  has 
been  mentioned  (CIV  and  OYI).  But  if  the  chattel  happen  not  to  l^  ap- 
praised on  that  day,  witnesses  must  be  taken  of  the  debtor's  going  to  the 
ereditor*8  house  for  the  purpose  of  redeeming  the  pledge.  To  this  proceed- 
ing there  is  no  objection.  If  a  dishonest  creditor  suffer  the  remaining  davs 
of  the  period  to  elapse,  and  his  fraudulent  practice  be  proved,  and  the 
debtor**  going  to  the  creditor  for  ti\e  purpose  of  redeeming  the  pledge  be  also 
enbetaDtuited,  bo  loss  is  sustained  by  the  debtor.  Again,  if  the  creditor  and 
his  family  were  then  absent  in  a  foreign  country,  but  the  debtor  go  to  him  on 
his  retofft  from  abroad,  we  argue  that  there  is  no  offence  if  the  debtor  after- 
wards go  abroad.    More  would  be  suporfluoud. 

Vtkdet  the  first,  third,  fifth,  eighth,  and  eleventh  forms  of  agreement, 
if  ths  pledge  be  long  unredeemed,  may,  or  May  not,  the  creditor  hypothe- 
cate il  to  another,  or  sell  it  ?  In  all  forms  of  agreement,  is  a  saje  valid, 
wWb  is  made  on  the  supposition  of  property,  in  consequence  of  long  enjoy- 
ing the  pledge  ? 

•  Where  ^ne  term  is  generiek,  and  the  other  specifick  T. 
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CXVIL 
Mbkx;  : — If  he  take  a  beneficial  pledge,  he  must  hav'e  no  other  inter* 
est  on  the  loan  ;  ncr^  after  a  great  length  of  time,  cw  when  the  pro^ 
JUs  have  amounted  to  the  debt^  can  he  assign  or  sell  such  a  pledge. 

The  first  hemistich  has  been  expounded  (XCI),  as  forbidding  other 
interest,  when  the  use  and  profit  of  a  pledge  has  been  settled  as  the  only 
interest.     The  last  hemistich  determines  the  two  questions  proposed. 

"  Afber  a  great  length  of  time  ;''  when  it  has  long  remained.  "  Assign- 
ment ;"  in  pledge  to  another.  *'  Sale  ;"  an  act  devesting  his  own  property. 
However  long  it  have  remained,  a  pledge' received,  and  left  in  his  possession 
afber  he  has  himself  asked  money  qfthe  debtor,  must  not  be  assigned  hu  the 
creditor  in  pledge  to  another  person  for  a  larger  sum.  The  Beinaeara, 

*  Assignment  in  pledge  to  another  ;'  consequently,  so  long  as  the  debt- 
or'ii  property  subsists,  a  creditor  must  not  assign,  as  a  pawn  to  another  for 
money  borrowed,  a  chattel  pledged  by  his  debtor.  This  text  is  expounded 
in  a  similar  ipanner  in  the  M6d'hdtUrhi,  and  by  Qovinda  Baja.  VAceks- 
PATI  MiSBA  and  BnATAniEVA  also  concur  in  this  interpretation. 

'An  act  devesting  his  own  property  :'  sale  is  a  contract  annulling  the 

Sarty*s  own  property  in  his  chattel  after  receiving  a  price  ;  but,  in  this 
efinition,  au  act  devesting  his  own  property  «m/7/y  is  expressed  by  the  word 
sale  :  it  consequently  suggests  a  gilt  or  absolute  barter.  The  ox,  pledged 
to,  and  possessed  by  me,  shall  be  this  day  employed  in  burden  by  you  ;  but 
to-morrow  your  ox  shall  be  employed  by  me  :  such  an  exchange  for  one  day  is 
nevertheless  unexceptionable.    This  appeart  to  he  meant  in  the  Setn^tearm, 

'  Afler  he  has  himself  asked  mone^  of  the  debtor  ;*  when  the  creditor 
demands  money  of  ^e  debtor,  but  he,  though  required,  pays  not  the  mpney 
nor  receives  back  his  pledge ;  then,  ii  the  creditor,  impelled  by  poverty^ 
attempt  to  assign  that  same  pawn  to  another  person  for  money  borrowed,  the 
text  prevents  him.  But  Hjslatudha  explains  "  assignment"  gift.  In  his 
opinion,  the  creditor  may  receive  a  loan  from  another  person,  assigning  the 
pawned  chattel  in  pledge  to  him.  CuLLdcABHA.TTA  also  intimates,  that 
the  assignment  of  a  pawn  to  another  is  unexceptionable,  by  adding,  "  for 
usage  aUows  hypothecation  of  mortgaged  land  or  the  like  to  another  penson.*^ 

On  this  interpretation,  if  the  creditor  contract  a  debt,  assigning 
mortgaged  land  or  the  like  to  another,  then,  should  he  haply  be  unaUe  to 
dischart^o  his  own  debt,  and  the  original  debtor  come  to  redeem  his  pledge, 
how  should  the  matter  be  adjusted  P  On  this  it  is  correctly  said,  if  a 
pledge  for  custody  be  transferred  as  a  pawn  to  another,  and  the  debt  be  less 
than  the  former  one,  or  equal  to  it,  then,  discharging  his  own  debt  with  the 
money  paid  by  the  original  debtor,  and  thut  redeeming  the  pledge,  he  should 
restore  it  to  the  owner.  But  a  pledge  should  not  be  ti^ansferred  as  a  pawn 
for  a  greater  debt :  this  is  expressly  stated  in  the  Retndcara  and  other 
works  ;  '*  a  pledge  must  not  be  assigned  for  a  larger  sum."  It  should  also 
be  consider^  as  meant  in  the  MSd'hdtifhi,  and  by  G6riFi>i.  Eaja. 

If  the  pledge  were  for  use,  it  should  be  transferred  without  any  contra- 
diction to  the  former  agreement.  For  example  ;  it  should  be  assigned  by 
the  original  creditor,  with  a  declaration  in  this  form, ''  the  pledge  shall  be 
used  80  long  as  I  do  not  cause  the  original  debtor  to  pay  the  principal  sum 
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now  borrowed;^'  not  ia  this  form,  "  it  ihonld  he  enjoyed  ten  jeitfi  or  the 
like."  Yet  if  that  be  done  by  any  careless  person,  let  the  pledge  be  lodged 
in  the  hands  of  the  ultimate  creditoi^  with  the  consent  of  the  first  lender^ 
along  with  a  certificate  of  its  value  at  the  time,  settled  by  an  i^raisement 
made  and  aigned  by  five  persons.  But,  in  fact,  should  a  creditor  transfer  % 
pledge  which  he  has  receivod  on  dissimilar  terms,  he  ahall  be  punished.  la 
the  same  mode  should  the  decision  be  also  argued  in  other  oases.  But  the 
word  ^  assignment'*  is  properly  expounded  as  signifying  hypothecation  ; 
lor,  in  certain  cases,  hypothecation  is  forbidden,  and  gift  may  be  compre- 
hended in  the  definition  of  sale.  To  include  permanent  barter,  the  word 
sale  must  be  taken  in  a  secondary  sense. 

This  text  is  founded  on  reason  or  immemorial  usaffe.  If  a  creditor 
therefi^re,  in  breach  of  this  law,  traoeier  a  pledse  which  he  had  taken,  a  moral 
offenee  is  not  wputed  to  him,  hot  the  ch«ttel  must  necessarily  be  restored 
io  the  debtor  when  he  offers  to  redeem  it  (CIV)  ;  if  the  last  lender  refuse  \m 
rdoase  the  pledge,  the  original  creditor  asay  be  put  to  mueh  trouUe,  er 
sustain  a  bss  :  this  should  be  understood.  But  the  last  creditor  is  only 
enabled  to  exact  another  pledge  from  the  original  lender,  or  payment  of 
the  principal  and  interest,  not  to  refuse  the  release  of  the  pledge,  filiould 
the  creditor,  in  breach  of  this  law,  absolutely  give  it  to  any  person,  the  ^ift 
is  not  valid  ;  whence  then  should  any  benefit,  arising  from  the  gifb,  be  even 
supposed  ?  For  he  has  no  property  in  the  pledge,  since  it  has  not  been 
relinquished  by  the  debtor ;  but  its  use  alone  has  been  conceded  to  him. 
"  Who  can  'bene6t  by  giving  awav  the  proptt*ty  of  another  ?"  This  text 
ferbida  a  pretended  gift.  The  sole  of  a  pledge  will  be  considered  in  the 
chapter  on  Sale  without  Ownership. 

Idortgaged  land  or  the  like  should  be  oarefully  preserved  by  the  credited* ; 
it  should  not,  hjf  anff  mMtu^  be  neglected.  ▲  debtor  mortgages  land  for  ^e 
debt  contraeied ;  the  creditor  uses  it  a  few  yean,  and  afterwards  another 
possesses  it  without  any  opposition  froiQ  him.  In  such  a  case,  the  debtor 
eould  nc^  redeem  the  mortgaged  land,  which  bad  been  possessed  for  twenty 
yeaa  ;  for  he  is  poor  :  but  sees  the  land  possessed  by  a  stranger,  yet  asserts 
not  his  title,  erroaeottriy  thinking  hie  opposition  improper,  because  a  stranger 
peaaseset  it.  Afterwards,  when  a  law-suit  is  iastitoted,  the  possessor  hanng 
acquired  « title  by  undu^ijarbed  possession  lor  twenty  yearn,  the  land  cannot 
he  Mfliorod  to  the  debtor  offering  to  redeem  the  pledge,  and  Uie  oreditcur 
mast  ^ve  other  laad  as  an  equivalent.  Th^^fore  it  should  not  be  neglected. 
Thia  some  jmnark. 

But  others  ask,  whv  does  not  the  debtor  oppose  advene  fOiieuUm  f 
Since  the  pledge  is  lost  by  the  fault  of  the  debtor,  an  equivalent  m  laud  need 
nottw  given  by  the  creditor.  If  the  possessor,  though  Terbally  forbidden, 
do  net  retrain,  what  can  the  debtor  say  when  he  applies  to  the  king  ?  He 
■lay  eay,  ^  ikoM  violent  man  possesses  my  land  mortgaged  to  anotlm ;  if  ^le 
oecNqpant  be  not  now  restrained,  he  will,  after  long  possession,  assert  a  title, 
heoanse  he  ma^  have  possessed  it  twenty  years.*'  The  debtor*s  not  applying 
te  the  king  m  therefore  an  evident  fault ;  why  should  "^e  creditor  give 
as  •eooivalent  for  land  lost  by  the  debtor's  fisuH  P  But  if  the  possessor, 
sfHenoing  the  court,  affirm,  that  the  pledgee  gsrve  him  possession,  and  that 
plea  j8o  net  tiien  appear  to  be  false  ;  in  suni  a  case  indeed  the  pledge  is  lost 
by  the  £uiU  of  the  creditor  alone  :  it  is  therefore  proper  he  should  give  an 
equivalent. 
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Olhert  again  hold,  that  the  text  of  YAj5Tawalcta  (CXIV)  being 
equally  applicable  to  a  pledge  received  by  another  as  to  a  pledge  received  bj 
the  possessor  himself,  no  title  to  that  land  is  gained  bj  adverse  possession 
for  twenty  years.  On  this  account  neglect  has  not  been  included  tft  ths  text 
by  the  author  of  the  RHndeara  and  tlie  rest.  The  justness  of  these  opinions 
should  be  ezitoined  under  the  head  of  Title  by  Long  Possession  :  more 
would  be  here  superfluous. 

The  term  (translated  "  assignment")  may  signify  the  nature  of  the 
thing.  For  example,  a  bracelet^  «n  ear- ring,  or  the  like,  made  of  gold, 
should  not,  by  exposure  to  the  fire,  be  reduced  to  gold  bullion,  which  is  iU 
natural  Jbrm  :  and  the  alteration  of  a  pledge  is  forbidden  by  the  word  ''and/' 
which  hears  the  eeme  of  "  and  the  like'^ 

But  hypothecation  is  not  forbidden  in  all  cases.  For  instance,  one  has 
contracted  a  debt,  delivering  a  pledge  on  these  terms,  "  the  pledge  may  be 
used  so  long  as  I  do  not  pay  the  principal  sum  :*'  after  a  few  years  the 
ereditoi'  demands  the  debt  from  the  debtor,  but  he  is  unable  (io  dischai^  it ; 
the  creditor  therefore  assigns  the  pledge  to  another  on  similar  termsi  and 
borrows  an  equal  sum.     Such  oases  occur  in  practice. 

This  text  (CX VII),  according  to  Guaitdbswaba,  Vaohebpati,  Bha- 
TADBYA,  and  others,  concerns  a  pledge  for  use  or  custody  with  no  special 
agreement  But  the  author  of  the  Calpateru  says,  it  ooncems  a  pledge  to 
be  used.  This  is  mentioned  on  consideration  of  the  chief  intent  of  the  text, 
but  with  no  view  of  restricting  it  to  pledges  for  use.  ChakdImwaba  so  ex- 
pounds the  text.  But  the  author  of  the  Mitdcthard  holds,  that  it  solely 
concerns  pledges  for  use  ;  this  is  only  suitable  on  his  interpretation. 

A  certain  author  has  thus  expounded  the  text :  sinoe  a  period  has  been 
specified,  no  assitn^ment  or  sale  of  a  pledge  should  be  made  by  the  debtor 
within  the  stipulated  period.  He  thinks  that  the  creditor,  having  no  pro- 
perty  in  the  pledge,  could  not  be  supposed  entitled  to  give  or  sell  it ;  a 
prohibition  would  be  therefore  impertinent.  It  should  not  be  objected,  that 
this  would  contradict  the  text,  '^  if  a  fledge  be  sold,  the  sale  shall  be  valid  ;" 
since  the  sale  of  mortgaged  property,  being  forbidden,  could  not  be  valid  : 
the  difficulty,  he  thinksj  is  removed  by  referring  that  text  to  a  pledge  unH* 
mited  as  to  time.  But  this  does  not  coincide  with  the  opinion  of  Chav- 
DJeswABA  and  the  rest :  because,  in  the  first  hemistioh  (CXYII),  an  agent 
being  sought  for  Uie  phrase  '*  must  have  no  other  interest,"  the  creditor  is 
of  course  suggested  as  the  agent :  here  also,  it  being  questioned  who  cannot 
sell  the  pledge,  the  same  person,  already  suggested,  must  be  the  agent  tit  the 
sentence  .'accordingly  the  gloss  of  the  CalpaterUyPdrijdta^  and  Miideshard, 
muet  be  supplied  with  the  words  "  shall  not  be  made  by  the  creditor." 

When  a  debtor,  having  mortgaged  land  or  the  like  to  a  creditor,  s^lls 
the  same  property,  or  absolutely  gives  it  away  to  another ;  then,  since 
coexistent  mortgage  and  sale,  or  mortgage  and  gift,  are  incompaUble,  it 
will  be  stated,  under  the  title  of  Comparative  Foroe  of  Contracts,  that 
the  latest  oon tract,  whether  sale  or  gift,  is  valid.  Hence  the  gloss,  which 
supposes  gifk  or  sale  by  the  debtor  prohibited^  is  Irrelevant.  It  should  not 
be  objected,  how  can  gifb  or  sale  be  valid,  sinoe,  by  stipulating  a  speeifiok 
period,  the  owner  has  conceded  his  independence  P  Although  he  be  not 
independent,  his  property  subsists.  Consequently,  the  efficient  validity  of 
sale  or  gift  is  uncontroverted,  if  it  be  said,  as  the  debtor's  property  in  the 
pledge  was  absolute,  so  shall  be  the  buyer's  or  donee's :  and  authors  have  not 
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flteted  a8  unlbiukded  the  text,  '^  an  uxiredeeined  pledge  shall  either  be  sold 
nor  given  away. "  Suoh  is  the  mode  of  interpretation  agreeable  to  the 
g^osa  of  CKAmNmwiMA, :  Yaghsbbati  and  BHAYADirA  ooncur  in  the  same 
acpositioo. 

The  text  of  TiJKTAWALCYA  (CXII)  concerns  the  case  of  an  agreement 
in  the  second  form, ''  if  I  do  not  redeem  the  pledge  when  the  double  sum 
has  been  realized,  it  shall  become  thy  absolute  property."  The  text  of 
Usirxr,  "  nor,  after  a  great  length  of  time,  can  he  assign  or  sell  such  a 
pledge "  (CXYII),  concerns  the  case  of  an  agreement  in  the  first  form, 
where  the  clause, "  it  shall  beoome  thy  absolute  property,"  has  not  been 
inserted.  No  contradiction  can  be  supposed  between  these  two  forms  of 
agreement. 

In  all  agreements  for  a  definite  time,  if  the  debtor  wishes  to  redeem 
the  pledge  within  the  stipulated  period,  by  paying  the  principal  and  inter- 
est, VB&AaPATi  propounds  the  law  for  that  case. 

CXVIII. 
Vbihaspati*  : — When  a  bouse  or  fiald,  mortgaged  for  use,  has  not 
been  held  to  the  dose  of  its  term,  neither  can  the  debtor  obtain 
his  propert^^  nor  the  creditor  obtain  the  debt. 

2.  After  the  period  is  completed,  the  right  of  both  to  their  respec- 
tive property  .is  ordained  ;  but,  even  while  it  is  unexpired,  they 
msj  restore  tfaeir  property  to  each  other  by  mutual  consent. 

**  For  use;"  the  seventh  case  has  a  casual  sense.  Consequentlythe 
meaning  is,  a  house  or  field  which  has  been  mortgaged  for  use,  "  When 
that  has  not  been  held  to  the  close  of  its  term  ;"  when  it  has  not  reached 
the  full  term:  neither  can  the  creditor  then  recover  the  debt,  nor  the 
debtor  obtain  hb  mortgaged  property.  Consequently,  from  this  result, 
that,  while  the  period  is  incomplete,  the  debtor  shall  not  obtain  his  pledge, 
nor  the  creditor  recover  the  debt,  it  follows,  that  the  wish  of  recovering 
the  pledge  is  ineffectual.  After  the  period  is  completed,  the  right  of  botn 
the  oreditor  and  debtor  to  the  money  lent,  and  to  the  pledge  respectively, 
that  is,  the  free  use  of  their  own,  is  in  full  force.  Consequently  the 
creditor  has  a  right  to  the  money  lent,  and  may  use  it  as  bis  own,  at  the 
foil  tema ;  and  the  debtor  has  the  same  right  to  the  property  mortgaged, 
Tet,  even  while  the  pmod  is  unexpired,  if  the  creditor  voluntarily  accept 
payment  of  the  debt,  and  restore  the  pledge,  or  if  the  debtor  freely  dis- 
charge the  debt  to  recover  the  pledge,  the  debtor's  right  to  the  pledge,  and 
the  creditor's  right  to  the  money  bnt,  are  immediately  efficient.  The 
Sage  declares  it,  **  but  even  while  jt  is  unexpired,  &c"  they  may  act  bv 
mutual  consent ;  may  accept  the  debt,  and  receive  back  the  pledge :  with 
ifke  consent  of  the  creditor,  the  debtor  may  take  his  pledge ;  and  with  the 
consent  of  the  debtor,  the  lender  may  take  his  money.  Consequently, 
while  the  period  is  unexpired,  the  debtor's  wish  to  recover  his  pledge  is 
fruitless,  without  the  consent  of  the  creditor ;  and  the  creditor's  wish  to 
obtain  the  money,  without  the  consent  of  the  debtor  :  but,  with  the  con* 
sent  of  both  parties,  it  is  effectual.  Such  is  the  interpretation  according 
to  the  ^oss  delivered  in  the  R$tndeara, 

*  The  first  yene  has  been  akeady  cited  and  numbered  CV. 
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In  some  parts  of  the  Retndcara  the  last  hemistich  is  [found  teith  this 
reading,  "  but,  even  while  it  is  unexpired,  they  munt  perform  what  was 
agreed  by  both  parties."  That  is  not  found  in  the  Ohintdmeni,  nor  is  it 
quoted  by  Bhavadeva,  nor  inserted  in  the  MUdcshard.  If  thit  reading  he 
well  founded,  the  sense  is  this  :  were  it  declared  by  the  debtor  or  creditor, 
^t  the  time  of  contracting  the  debt,  "  even  before  the  period  expire,  if  the 
principal  and  interest  can  be  paid,  the  pledge  must  be  restored  ;**  in  such  a 
case,  the  pledge  may  be  restored,  and  the  debt  bo  discharged,  even  while 
the  period  is  unexpired.  If  this  reading  of  the  last  hemistich  be  unfounded, ' 
the  same  sense  may  be  deduced  from  the  phrase  "  by  mutual  consent." 
For  the  mutual  agreement  of  the  parties  when  the  loan  was  advanced,  as 
well  as  consent  when  payment  is  tendered,  may  be  signified  by  the  words 
"  mutual  consent." 

If  the  agreement  run  in  this  form,  "  take  this  land  as  a  pledge,  and 
lend  me  twenty  iuvemas  ;"  when  should  the  pledge  be  redeemed  ?  On 
this  point  it  is  said,  such  being  the  words  uttered  by  the  borrower,  the 
lender  must  ask,  "  how  long  shall  I  use  the  pledge  ?"  In  answer  to  which, 
the  borrower  specifies  a  term.  When  the  debtor  has  been  long  in  the  habit 
of  receivijig  and  repaying  loans  of  the  same  creditor,  then,  nothing  bein^; 
expressly  declared,  there  is  no  tacit  agreement  in  regard  to  the  term  ;  oon- 
sequently,  this  agreement  falls  within  the  forms  above  mentioned.  Or, 
should  it  any-how  exceed  that  enumeration  of  forms,  the  pledge  must  be 
restored  when  the  double  sum  has  been  received  ;  for  it  is  of  course  legally 
fit  that  a  pledge  be  restored  after  the  double  sum  has  been  received.* 

Under  the  general  law,  that  a  pledge  shall  be  used  until  the  debt  be 
repaid  (CXI),  is  not  the  use  of  the  pledge  proper  until  the  principal  sum 
be  discharged  ?  No ;  from  the  coincidence  of  the  text  of  CiTYATAirA, 
y.  x^^vii  3,  (where  the  use  of  a  pledge  for  a  loan  made  with  an  agreement, 
that  the  whole  use  and  profit  of  the  pledge  shall  be  the  only  interest,  is 
denominated  interest  from  the  use  of  the  pledge,  and  which  is  also  called 
interest  by  enjoyment,)  this  text  (CXI)  must  be  referred  to  the  same  case. 
It  should  not  be  objected,  that  there  is  no  argument  for  the  restoration  of 
a  pledge,  in  such  a  case,  after  the  double  sum  has  been  realized.  The 
text  of  Yajntawalcta  (XL VI)  is  authority  for  such  an  induction.  Nor 
should  it  be  objected,  that  this  contradicts  the  text  of  Vishnit  (CX). 
That  text  is  limited  to  immoveable  property.  Nor  should  it  be  asserted, 
that  the  word  "  immoveable"  is  merely  illustrative  of  a  general  sense. 
There  is  no  proof  to  support  such  an  assertion;  nor  any  grounds  for 
restricting  the  text  of  YIjntawalcta.  A  pledge  unlimited  as  to  time 
must  therefore  be  released  when  the  double  sum  has  been  realized,  pro- 
vided it  consist  of  moveable  property ;  but  immoveable  property,  under  the 
authority  of  the  law,  may  be  used  so  long  as  the  principal  remain  undis- 
charged. Even  though  it  be  not  then  redeemed,  the  debtor  does  not 
forfeit  his  property  in  the  pledge  ;  for  the  text  (CXII)  concerns  the  case 
of  an  agreement  containing  a  clause  to  this  effect,  "  it  shall  become  thy 
absolute  property."  But,  if  the  debt  be  contracted  on  a  pledge  given  for 
confidence  only,  without  such  a  special  agreement,  the  debt  should  be 
recovered  by  the  same  mode  of  recovery  as  ordained  for  debts  unsecured 
by  a  pledge. 

A  pledge  delivered  by  the  pledger,  to  give  confidence  to  the  lender* 
must  be  carefully  preserved  by  the  creditor,  and  be  restored  on  receipt  of 
the  whole  sum  due.  The  Retndcara, 
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CoQsequenily,  in  the  case  of  a  pledge  to  be  used,  since  the  creditor 
may  derive  benefit  from  the  use  of  it,  he  has  no  solicitude  in  regard  to  the 
payment  of  the  money.  But,  in  the  case  of  a  pledge  to  be  kept  only,  the 
creditor  derives  no  benefit  from  the  pledge ;  on  the  contrary,  he  has  the 
trouble  ot  keeping  another's  property;  he  may  therefore  be  anxious  to 
recover  his  money  :  but,  since  there  is  no  other  mode,  he  must  adopt  one  of 
the  five  modes  of  recovery,  that  which  is  consonant  to  moral  duty,  suit  in 
court,  legal  deceit,  lawful  confinement,  or  violent  compulsion :  and,  in 
such  a  case,  the  time  for  recovering  the  debt  is  that  which  was  stipulated 
by  the  borrower  for  the  payment  of  the  debt ;  or,  if  none  were  stipulated, 
the  period  when  the  debt  is  doubled ;  for  that  is  prescribed  by  law  as  the 
time  for  redeeming  a  pledge.  This  is  consistent  with  reason :  and  this 
mode  of  proceeding,  say  some  lawyers,  supposes  a  case  where  the  use  of 
the  pledge  has  been  forbidden  ;  or  it  supposes  the  case  of  a  pledge  consisting 
of  masses  of  iron,  and  the  like. 

But,  if  the  debtor  be  absent,  having  absconded,  or  the  like,  from 
whom  shall  the  creditor  recover  his  money  ?  A  text  of  law,  cited  in  the 
JRetndcara,  provides  for  this  case. 

CXIX. 

Smriti : — After  giving  notice  to  the  debtor's  family,  a  pledge  for 
custody  may  be  used  when  the  principal  is  doubled,  and  so  may  a 
pledge  for  a  limited  period  when  that  period  is  expired. 

When  the  principal  is  doubled,  a  pledge  for  custody  may  be  used  after 
giving  notice  to  the  debtor's  family  in  this  form  :  "  Having  borrowed  money 
**  from  me,  but  not  having  yet  redeemed  the  pledge,  the  debtor  has  absent- 
"  ed  himself,  and  the  principal  has  been  now  doubled  by  the  interest :  thou 
"  art  his  heir ;  I  therefore  give  thee  notice,  as  required  by  law,  that  hence- 
"  forth  the  pledge  will  be  used  by  me."  The  Sage's  meaning  is  this  ;  if  the 
debtor's  heir  himself  pay  the  debt  to  the  creditor,  and  take  the  pledge  ;  or 
if  he  say,  "wait  a  few  days,  I  shall  send  information  to  the  debtor;**  the 
pledge  must  not  be  then  used.  But  if  the  heir  do  not  redeem  the  pledge, 
nor  give  information  to  the  debtor^  then,  taking  the  attestation  of  several 
persons,  the  creditor  may  use  the  pledge. 

'^  A  pledge  for  a  limited  period  ;"  a  pledge,  for  which  a  specifick  period 
has  been  fixed,  may  be  used  after  that  period  has  expired,  notice  being  first 
given  to  the  debtor's  family.     Such  is  the  sense  of  the  text. 

The  use  of  a  pledge  delivered  for  use  may  be  renewed  :  if  it  be  agreed, 
"  the  pledge  shall  be  enjoyed  for  two  years  ;  afterwards,  paying  the  debt,  I 
"  will  redeem  this  pledge  delivered  for  use ;  the  use  of  the  pledge  shall  cease 
"  at  the  close  of  that  period  :"  in  such  a  case,  if  the  debtor,  happening  to  go 
to  another  country,  be  absent,  and  the  debt  be  not  paid,  nor  the  pledge  re- 
deemed, then  the  use  of  the  pledge  is  authorized  after  notice  given  to  the 
debtor's  family.  What  is  said  by  the  author  of  the  Retndcara,  ('  this  au- 
thorizes the  use  of  a  pledge  delivered  for  use,  without  however  conveying 
the  absolute  property,  if  no  period  were  stipulated,')  intends  generally  any 
moveable  pledge  for  use  under  such  circumstances.  B|ut  immoveable  pro- 
perty being  pledged  for  use,  must  only  be  relinquished,  if  it  were  agreed, 
"  I  will  restore  it  when  the  principal  is  doubled,  or  the  like  ;"  for,  since  it 
cannot  move  to  another   place,  there   can  be  no  apprehension   of  its  being 
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seized  by  another  person.     Bat  mordable  property  must  b6  preserred  with 
the  utmost  care,  until  it  be  restored  to  the  debtor. 

In  the  present  case,  afler  notice  given  to  the  debtor's  family,  the  use  of 
the  oledge  is  to  be  taken  as  wages  ,^  the  care  of  it  This  is  intehded  by 
the  text.  Here  "  the  debtor's  family'*  is  merely  an  instance  of  a  general 
injunction :  therefore,  if  the  debtor  himself  be  present,  but  procrastinate  the 
redemption  of  the  pledge,  it  is  reasonable  that  the  creditor  should  use  it 
after  giving  him  notice ;  and  this  may  be  equally  affirmed  of  pled&;es  fotr 
custody,  and  pledges  for  use  :  it  should  be  #o  argued  if  the  agreement  be  in 
the  sixth  or  other  similar  form  above  stated,  and  sometimes  also  in  othet 
cases. 

It  appears  from  the  term  '*  may  be  used,'*  and  from  the  gloss,  ^  thia 
authorizes  the  use  of  a  pledge,  without  however  conveying  the  absolute  pro- 
perty," that  the  creditor  shall  only  use  the  pledge :  he  has  no  property 
therein.  Consequently,  although  the  creditor  use  the  pledge,  it  must  be 
restored  to  the  debtor  returning  after  the  lapse  of  several  years.  Such  is 
the  sense  of  the  law. 

In  such  a  case  shall  the  principal  sum  be  received  by  the  creditor  with 
the  whole  interest  ?  To  this  question  the  answer  is,  it  appears  from  the 
conditions  in  the  text  of  VBiHASPATi  (XCII), ''  before  interest  cease  on  the 
loan,  or  before  the  stipulated  period  expire,"  that  there  is  no  forfeiture  of 
interest  in  consequence  of  using  a  pledge  for  custody  after  the  period  has 
elapsed,  or  the  like.  But,  in  the  case  of  clothes  and  similar  things,  sihce 
they  would  be  totally  spoiled  by  use,  it  is  reasonable  that  the  principal  and 
interest  should  be  forfeited  in  contequence  of  using  them. 

But  if  the  debtor  die,  or  abscond,  and  notice  cannot  be  given  to  his 
family,  what  is  to  be  done  ?  A  text  quoted  in  the  itetnacara  provides  iTof 
that  case. 

cxx. 

Smtiti :— K  thie  debtor  be  missing,  or  dead,  let  the  creditor  produce 
the  writing  in  a  court  of  justAce^  and  obtain  a  certificate  from  the 
court,  specifying  the  period  which  it  bore. 

Let  the  creditor  produce  the  Writing  in  the  king's  court,  and  tker0 
obtain  ik  document  specifying  the  term  whiSi  it  bdre  ;  let  hitaa  there  obtain  a 
certificate.  A  creditor  using  a  pledge  after  %\xq\l  pretauti^n^  commits  no 
offence.  The  RHniea^. 

The  tneatting  is  this :  when  a  debtor  is  mtssing,  or  has  absconded, 
the  pledge  may  be  used  after  notice  given  to  the  debtor's  fktoily,  as  ordahi- 
efd  by  the  preceding  text ;  but,  if  notice  cannot  be  given  to  his  family,  then, 
producing  the  writing  in  the  king's  court,  let  the  creditor  obtain  a  certtfi. 
cate.  If  the  debtot  be  dead,  the  pledge  may  be  used  ifber  notice  given  io 
the  debtor's  family,  as  is  signified  in  the  preceding  text ;  yet,  if  nbtice  can- 
not be  giveii  to  the  debtor's  family,  but  heii^  of  the  debtor  exist  in  some 
other  countrjr,  let  the  creditor  produce  the  writing  in  the  king's  court,  and 
obtain  a  certificate.    Such  is  the  sende  of  the  text. 

The  certificate  is  delivered  by  the  king  conditionally  ;  it  should  express 
"  until  the  debtor  or  his  heir  attend,  the  pledge  shidl  remain  with  thee,  and 
shall  be  used  by  thee."     "  A  certificate  from  the  court ;"  a  writing  cer^ying 
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thd  ccttitinlianoe  of  the  pledged  propeftj  with  the  creditor.  That  the  pledge 
shall  he  aaed,  appears  from  the  expression  in  the  Betndeara,  "  a  creditor 
using  a  pledge  ailer  such  vredautwny  commits  no  offence."  But  if  neither 
the  dehtor  nor  his  heir  he  living,  the  mode  of  proceeding  in  that  case  will  he 
snhsequently  mentioned  from  a  text  of  Gattataka. 

CXXL 

ValHAdPATi,  cited  by  Mibba  and  BHAYADftvA,  under  the  title  of  Reco- 
very of  Debts : — When  the  debt  is  doubled  by  the  interest,  and  the 
debtor  is  either  dead,  or  has  absconded,  the  creditor  may  attach 
his  pledge^  or  the  debtor* 8  chattel,  and  sell  it  before  witnesses  : 

8.  Or  having  appraised  it  in  an  assembly  of  good  men,  he  may  kfeep 
it  ten  days ;  after  which,  having  received  the  amount  of  his  debt^ 
he  must  relinquish  the  balance  if  there  be  any : 

3.  Having  ascertained  bis  own  demand  by  the  help  of  men  skilled  in 
arithmetick,  and  taken  the  attestation  of  witnesses,  he  commits  no 
offswto  by  thus  reoovering  iU 

Thesis  texts  are  also  cited  in  the  Betndcara,  but  the  reading  is  tad 
handhujnydtimditam^  instead  oi  taddhanam  jnydttividitamt  and  it  is  expound* 
ed,  "notice  having  been  given  for  the  assurance  of  the  debtor's  relations.*'* 

CXXIL 

CAttatana  : — ^When  the  pawner  is  missing,  let  the  creditor  produce 
his  pledge  before  the  king ;  it  may  be  then  sold,  with  his  permis- 
lion :  this  is  a  ^idttled  f  tde : 

%  Beceiving  the  principal  with  interest,  he  must  deposit  the  surplus 
with  the  king. 

These  textit  of  Vbihaspati  (CXXI)  are  contradicted  by  the  text  above 
quoted  (CXX) ;  for  that  text  suggests,  that  if  the  debtor  he  not  present, 
tiiepledge  should  be  used  after  chaining  the  king's  sanction ;  but  the  text 
of  vbIhabpati  suggests,  that  the  pledge  may  be  sold  if  the  debtor  be  not 
present :  consequently,  there  is  an  evident  contradiction  in  authorizing  the 
use  and  the  stJeofthe  same  thing  in  the  same  case,  kn  alternative  is 
Uierefore  allowed  in  this  case  by  the  system  of  civil  law ;  for  an  alternative 
is  true  in  logick  when  the  matter  is  totally  optional.  Consequently,  when 
the  debt  is  doubled,  and  the  debtor  is  not  present,  beine  dead,  or  having 
absconded,  the  creditor  may  tise  the  pledge  after  giving  notice  to  the  debtor's 
fkttily ;  if  notice  cannot  be  given  to  the  debtor's  fkmily,  the  creditor  may 
exhibit  the  writing  before  the  king,  and  use  the  pledge  with  his  permission : 
thts  fo  one  option.  Or  waiting,  or  not  waiting  ten  days,  he  may  sell  the 
pledge :  this  is  a  second  option. 

*  See  a  farther  oomment  oti  theee  tektfe  after  V.  291. 
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The  text  of  Vbihasfati  may  be  tlius  expounded :  "  When  the  debt  it 
doubled  by  the  interest  ;'*  this  is  a  general  illusti^ation,  the  same  must  be 
understood  when  the  period  has  expired.  It  is  a  mere  instance :  the  case 
described  relates  only  to  silver  coins  and  the  like ;  but  if  grain  or  other 
commodities  were  lent,  it  should  be  said,  when  the  principal  is  quintupled 
or  the  like.  "  And  the  debtor  is  dead/'  or  has  gone  to  another  country, 
''  or  has  absconded ;"  that  is,  cannot  be  found,  because  he  conceals  himself. 
But  if  the  debtor  live  in  another  country,  and  some  person  who  is  his  heir 
say,  "  let  the  sale  be  postponed  for  ten  dajs,  I  will  fetch  the  debtor,  or 
bring  money  from  him  and  redeem  the  pledge;"  in  that  case  the  creditor 
should  keep  the  pl^ds;e  ten  days,  but  he  should  previously  appraise  it.  The 
words  "  ten  days"  are  merely  illustrative ;  in  proportion  to  the  number  of 
days  in  which  the  debtor  can  arrive,  so  long  should  he  keep  it,  as  awarded 
by  arbitrators. 

If  the  value  of  the  pledge  exceed  the  amount  of  principal  and  interest, 
what  should  be  done  p  The  sage  declares,  he  should  take  the  amount  of 
his  debt  and  no  more.  What  shall  be  done  with  the  surplus  ?  The  sage 
declares,  **  he  must  relinquish  the  balance  ;"  he  must  deliver  it  to  the  heir, 
or  to  the  king.     The  text  is  so  expounded  by  Bhatadeta. 

"  Jnydtrividitam  (according  to  one  reading  of  the  text),  known  to 
witnesses;''  having  taken  the  attestation  of  witnesses.  Consequently  the 
taking  of  a  pledge  inpayment  qf  a  debt  should  be  attested,  as  well  as  the 
sale  of  it.  "  He  commits  no  offence ;"  Vachkspati  expounds  the  word  in 
the  neuter  sense :  a  creditor  recovering  his  debt,  even  by  compulsion  or  the 
like,  shall  not  be  punished  by  the  king. 

CXXIIL 

Yajnyawalcya  : — Or,  even  in  the  absence  of  the  debtor,  the  creditor 
may  sell  the  pledge  before  witnesses. 

If  the  debtor  or  pawner  be  not  present^  then,  selling  the  pledge  and 
taking  the  amount  of  the  debt,  the  creditor  should  deliver  the  surplus  to 
the  heir,  or  to  the  king.  The  IXpaoaUca. 

The  meaning  is  this  :  if  the  debtor  live  in  another  country,  or  happen 
not  to  be  present,  the  creditor  should  deliver  the  balance  of  the  price  to  the 
debtor's  son,  brother,  or  the  like,  before  witnesses,  that  the  debtor  may 
receive  it  when  he  returns.  This  appears  from  the  gloss  of  Bhatadkva  and 
of  the  Dfpacalicd,  As  a  debtor,  if  the  creditor  be  absent,  deposits  the 
amount  of  the  debt  with  his  son  or  other  heir,  so  the  creditor,  if  the  debtor 
be  absent,  deposits  the  balance  of  the  price  obtained  for  the  pled^  with  his 
son  or  other  heir.  This  also  is  founded  on  the  gloss  of  Bhatadeta  and  of 
the  author  of  the  Dipacalicd.  If  there  be  no  heirs,  or  if  they  be  absent,  or 
if  they  refuse  to  receive  ifc,  he  should  deliver  it  to  the  king' (CXXII). 

"  When  the  pawner  is  missing  (CXXII) ;"  when  he  cannot  be  founds 
being  dead,  having  absconded,  or  having  gone  to  a  distant  province,  the 
debt  being  doubled  by  the  interest,  let  the  creditor  apply  to  the  king,  and 
also  produce  the  writing :  this  must  be  understood.  "  With  his  permission ;" 
with  the  king's  consent  to  the  sale,  the  pledge  may  be  then  sold  :  the  text 
must  be  so  supplied.  Afber  which,  taking  no  more  than  the  principal  and 
interest  of  the  debt  from  the  price  for  which  the  pledge  is  sold,  let  him 
deliver  the  ^balance  to  the  king.     This  distinction  occurs  :  if  the  debtor  be 
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actually  liTing  in  another  country,  it  it  merely  intrusted  to  the  heir,  or  to 
the  king ;  but  if  he  be  dead,  the  creditor  shoidd  give  it  to  the  heir,  or,  on 
failure  of  heirs,  to  the  king.  This  is  reasonable :  a  debtor  having  delivered 
a  pledge  to  a  creditor,  has  property  in  the  pledged  chattel  so  long  as  he 
lives ;  afterwards,  liis  property  being  devested  by  death,  property  vests  in 
his  heir ;  it  is  therefore  proper  to  give  his  chattel  to  him.  On  failure  of 
heirs,  property  vests  in  the  king ;  but  under  the  rule  of  Vishnu  (Book  V, 
▼•  417^  the  failure  of  heirs  signifies  the  failure  of  fellow-students.  Accordingly 
Chandeswaba,  in  expounding  the  text  of  Cattatana  (CXXII),  delivers 
this  gloss,  "  when  the  pawner  is  not  living,  nor  any  person  entitled  to  inherit 
from  him."  But  the  escheated  pledge  of  a  Brdhmana  must  be  given  to 
learned  men,  or  to  priests,  under  the  text  of  Dbtala  (Book  V,  v.  445).  All 
this  will  be  discussed  under  the  title  of  Inheritance* 

CXXIV. 

Yajnyawalcya  : — A  debtor  shall  be  compelled  to  pay,  with  interest, 

a  debt  contracted  on  the  pledge  of  religious  merit ;  and  he  shall  be 

compelled  to  repay  two-fold  a  debt  contracted  on  a  chattel  of  small 

value  delivered  with  a  solemn  asseveration. 

''  Bicligious  merit ;"  the  use  of  sacrificial  fire,  ablutions  in  the  Ganges, 
and  the  like :  what  is  received  on  such  a  pledge  must  be  repaid  with  interest. 
What  has  been  lent  on  a  pawn  of  small  value,  delivered  with  a  solemn 
asseveration,  in  this  form,  "  it  shall  certainly  be  redeemed  by  me,"  must  be 
repaid  two-fold,  if  the  debt  remain  long  due  ;  the  pledge  shall  not  be  sold 
by  the  pledgee. 

It  is  noticed  in  the  Dipacalied,  that  the  text  is  read  in  the  VtsioariipQf 
"  charitrd'*  instead  of  "  chdritra*^  The  commentator's  opinion  is  this  : 
eliaritra  signifies  act  or  practice  ;  chdriira  has  the  same  signification ;  the 
meaning  therefore  is,  what  is  borrowed  on  the  pledge  of  ablutions  in  the 
Ganges  or  the  like. 

Ablutions  in  the  Ganges,  and  other  religious  acts,  are  pledged  when  the 
debtor,  on  contracting  the  debt,  says,  "  until  I  repay  thy  loan  I  wiU  not 
bathe  in  the  Ganges."  The  term  "  use  of  -sacrificial  fire,"  relates  to  the 
voluntary  use  of  it  on  special  occasions^  not  the  continual  use  of  it  hy  those 
who  maintain  a  perpetual  Jire,  Here  ablutions  in  the  Ganges  and  the  like 
constitute  a  beneficial  pledge  to  be  kept  only,  not  a  pledge  to  be  used  ;  since 
the  debt  therefore  is  not  discharged  by  the  use  of  it,  bow  shall  it  be  dis- 
charged ?  The  sage  therefore  ordains,  that  he  (the  king)  shall  compel  the 
debtor' to  pay  the  debt  with  interest.  The  meaning  consequently  is,  that 
payment  shall  be  enforced  by  the  king. 

Chakdeswara  delivers  a  similar  gloss,  but  he  reads  the  text  (as  in 
the  Dipaealied)  charitra  handhaca  ctitamy  and  expounds  it,  '^  for  if  ablutions 
in  the  Ganges  be  not  performed,  the  king  shall  compel  the  debtor  to  pay 
the  debt  with  interest." 

**  When  ablutions  are  not  performed  ;"  they  are  hypothecated,  and 
therefore  not  performed.  We  explain  charitra,  ablutions  in  the  Ganges  and 
the  like ;  charitra,  the  benefit  arising  from  such  ablutions.  When  that  is 
pledged  "  the  debtor  shall  he  compelled  Sfc.;^^  for  instance,  when  a  debt  is 
contracted  with  an  agreement  in  this  form,  "  if  I  do  not  repay  thy  loan,  the 
benefit  of  my  ablutions  in  the  Ganges  shall  accrue  to  thee."     But  this  cat) 
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only  be  a  pledge  for  oustody,  for  it  would  be  lost  to  the  debtor  were  it 
enjoyed  by  the  ereditor ;  the  debt  must  therefore  be  discharged  as  in  the 
case  of  pledges  for  custody  :  the  pledge  is  not  forfeited.  The  author  of  the 
Mitdcihard  delivers  a  similar  exposition. 

"  A  pawn  of  small  value  ;"  a  pledge,  of  which  the  value  does  not  exceed 
twice  the  amount  of  the  debt.  This  half  of  the  text  (CXXIV)  restrains  a 
creditor  who  mijjht  attempt  to  sell  the  pledge,  on  this  reflection  ;  "  twice  the 
amount  of  the  debt  is  receivable  by  me,  what  objection  therefore  can  the 
debtor  have  to  the  sale  of  this  pledge  ?"  The  meanmg  is,  since  no  agreement 
was  made,  when  the  debt  was  contracted,  to  authorize  a  sale,  how  should 
the  pledge  be  sold  P  This  must  be  understood  when  the  pledge  is  not 
redeemed  after  the  principal  is  doubled.  However,  there  is  no  offence  in  a 
sale  made,  after  application  to  the  king,  with  the  king's  permission. 

We  hold,  that,  when  no  pledge  is  delivered  by  the  debtor,  but  he 
solemnly  promises,  at  the  time  of  receiving  the  loan,  "  I  will  assuredly 
repay  thee  thy  loan,"  then  conscientiousness  is  in  reality  his  surety.  In 
that  case,  on  proof  of  the  debt,  he  shall  be  compelled  by  the  king  ifO  pay 
twice  the  amount.     To  enlarge  on  this  subject  would  be  superfluous. 

On  this  text  the  author  of  the  Mitdeshard  thus  comments :  "  A  pledge 
by  the  act  of  the  partiee  is  oharitra  bandhaea.  Consequently,  when  a  pledge 
of  greater  or  less  value  is  taken  with  the  free  consent  of  the  debtor  or 
creditor,  the  double  sum  only  shall  in  that  case  be  received  by  the  creditor ; 
that  is,  the  pledge  shall  not  be  forfeited.  At  the  period  when  the  principal 
is  doubled,  the  double  sum  only  shall  be  paid ;  there  shall  be  no  forfeiture  of 
the  pledge.  In  the  case  of  earnest  also,  there  is  no  for£Biture  of  a  pledge.'' 
This  is  only  suitable  on  his  interpretation.  He  expounds  the  terms  of  the 
text  otherwise  ("  earnest  delivered,"  instead  of  "  solemn  asseyeration") ;  this 
other  subject  is  incidentally  introduced  under  the  title  of  Pledges.  He 
adds,  when  the  merchant  who  buys  a  commodity,  giving  earnest  to  the 
merchant  who  sells  it,  concludes  a  bargain  for  the  purchase  of  goods  amounts 
ing  to  a  thousand  mudras,  if  the  buyer  break  the  agreement,  the  eameet 
shall  be  forfeited';  if  the  seller  break  the  agreement,  it  shall  be  repaid 
two-fold. 

SsoT.  IIL — On  the  Validity  of  Hypothecation  and  Mortgage. 

CXXV. 

VyIsa  : — Pledges  are  declared  to  be  of  two  sorts,  immoveable  and 
moveable  ;  both  are  valid  when  there  is  actaal  enjoymenli  and  not 
otherwise. 
And  this  concerns  a  pledge  delivered  for  use* 

CXXVL 

Ybihaspati  : — Of  him  who  does  not  enjoy  a  pledge^  nor  poeBets  it, 

nor  claim  it  on  ewdenee^  the  written  contract/or  that  pledge  is  nnga* 

tory,  like  a  bond  when  the  debtor  and  witnesses  have  deceased. 

Here,  terme  ofoomparieon,  as  and  so,  must  be  assumed.    "  When  tho 
debtor  and  witnesses  have  deceased ;"   when  neither  the  debtor  nor  the 
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witnesses  exist.  Hence,  as  a  writing  executed  by  the  debtor  and  attested  hj 
witnesses  is  nugatory  unless  the  debtor  or  witnesses  be  living,  so  of  him  who 
enjoys  not  a  pledge,  nor  makes  it  his  own,  nor  shows  to  others  that  the  pledge 
was  actually  received,  the  writing,  though  complete,  is  no  evidence  so  far  as 
concerns  the  pledge.  The  Retndeara, 

Even  afber  the  death  of  the  witnesses  and  debtor,  if  the  creditor  actu- 
ally enjoy  the  pledge,  that  pledge  is  valid  ;  how  can  it  be  asserted  that  the 
writing  is  nugatory  ?  To  this  it  is  answered,  some  person  comes  and 
makes  a  demand  upon  another  in  these  words,  **  thy  father  is  my  debtor; 
inspect  this  bond  ;  all  those  "  who  witnessed  it  are  dead,  and  thy  father 
also  is  dead  :"  as  in  this  case,  so,  if  there  be  no  other  proof  of  a  pledge,  ft 
mere  writing  is  nueatory,  because  it  is  unavailing.  That  is  mention^  by 
way  of  example.  Or,  it  may  be  thue  explained ;  if  a  chattel  belonging  to 
some  person  have  been  enjoyed  for  a  few  days  onfy  by  anothery  or  be  con- 
tested, and  the  possessor,  sued  by  the  owner  before  the  king,  allege,  ^  his 
father  reoeived  a  loan  from  me,  and  the  bond  is  forthcoming  ;"  then,  if  the 
witnesses  be  dead,  the  writmg  is  nugatory,  even  though  there  be  actual 
oooupancy.  Such  being  the  case,  there  is  no  difficulty  tn  explaining  the  text 
without  assuming  the  terme  ofeomparUon  as  and  so  ;  for  the  sense  would 
be,  he  who  does  not  actually  poueee  nor  enjoy  the  pledge  may  not  daim  it ; 
and  a  vnriting  is  nugatory  when  the  witnesses  and  debtor  are  deceased  :  and 
in  this  case,  undisputed  possession,  and  a  iexva  fixed  for  the  restoration  of 
the  pledge,  must  be  understood.  It  may  therefore  be  affirmed,  that  when 
possession  has  been  interrupted,  but  witnesses  are  living,  the  pledge  is  valid ; 
yet,  in  the  case  of  uninterrupted  possession,  the  pledge  is  valid  even  though 
the  witnesses  be  dead. 

'  Nor  shows  to  others,  &c.*  to  others  besides  those  named  in  the  wriir 
ing,  that  is,  for  the  purpose  of  evidence.  Consequently  the  affirmation  of 
it  to  another  should  only  be  made  in  the  presence  of  the  defendant.  Or 
^  claim"  may  signify  sue  before  the  king.  The  writing,  though  complete, 
is  no  evidence,  even  though  correctly  drawn,  in  the  form  already  described, 
with  all  its  oonditions,  "fint  inserting  the  lender's  name  and  so  forth." 
Hmioe  a  writing  in  this  or  other  similar  forms,  ''I  borrow  one  hundred 
eueemae  from  &btadatta,"  is  certainly  unavailing. 

'^  It  is  no  evidence  so  far  as  concerns  the  pledge  ;"  it  follows,  that  the 
writing  may  be  good  evidence  so  far  as  concerns  the  debt.  Consequently 
the  sense  is  this  ;  if  there  be  a  writbg,  payment  of  the  debt  proved  by  that 
writing  shall  be  enforced  ;  but,  without  actual  occupancy,  a  pledge,  though, 
proved  by  that  writmg,  shall  not  be  obtained.  Why  does  he  not  actuauy 
enjoy  or  occupy  it  ?  Has  it  been  restored  on  receipt  of  another  pledge^  or 
has  it  been  released  on  a  solemn  promise  qf  payment  or  the  like  P  Or  the 
sense  may  be  this  ;  if  the  loan  have  been  actuauy  received  from  the  credi- 
tor by  the  debtor,  for  what  fault  should  the  creditor  lose  it  P  But  a  pledge 
long  unenjoyed  cannot  be  seized.  As  a  man's  own  effects,  being  negl^ted 
by  him  and  long  possessed  by  a  stranger,  become  the  absolute  property  of 
the  possessor ;  snrelvi  if  a  pledge,  which  is  the  property  of  another,  be  not 
possessed  by  the  pledgee,  it  is  the  absolute  properly  of  the  owner  who 
does  possess  it. 

What  then  is  suggested  by  the  word  ''  claim  ?"  for  those  to  whom  the 
daim  is  shown  become  witnesses  only ;  but  if  the  thing  be  unpossepsed 
through  neglect,  of  what  use  are  witnesses  ?    The  answer  is,  he  should  fully 
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show,  in  an  assembly  of  people,  the  reason  why  he  has  not  possession.  For 
instance,  "  executing  a  mortgage  deed  to  me,  he  has  received  a  loan,  why 
does  he  not  deliver  the  pledge  ?*'  Sach  a  dispute  is  supposed.  But  if  a 
contest  do  subsist,  as  possession  is  not  then  valid  withovk  proqf  qf  rights 
neither  is  an  unenjoyed  pledge  valid.  This  is  one  case.  '*  This  ornament 
is  pledged  to  me  :  but  his  daughter's  nuptials  will  be  celebrated  two  months 
hence  ;  his  wife  may  wear  it  for  that  period,  afterwards  it  must  be  deliver- 
ed  to  me."  This  is  another  case.  On  these  and  similar  occasions,  if  the 
recorded  witnesses  be  alive,  they  can  depose  these  circumstances.  There  is 
not  consequently  any  contradiction  between  the  first  and  last  case. 

Here  the  expression  "  does  not  enjoy*'  concerns  a  pledge  for  use  ;  "nor 
possess"  concerns  a  pledge  for  custody  ;  "  nor  claim"  concerns  both. 

The  Retnaeara. 

But  this  text  does  not  concern  a  pledge  for  custody  consisting  of  ablu- 
tions in  the  Ganges,  or  other  observances  producing  religious  puri^  ;  for  it 
is  not  applicable  to  such  pledges. 

And  this  is  nearly,  hut  not  strictly  true  ;  for  a  pledge,  whether  for  use 
or  custody,  may  be  confirmed,  although  it  be  not  ascertained  whether  it 
have  been  aictually  possessed  or  not.  The  Betndeara* 

This  meaning  is  intimated  ;  although  he  have  not  himself  shown  his 
claim  to  other  men,  yet  if  they  know  and  depose  the  whole  circumstances, 
ev«n  in  that  case  also  the  pledge  is  confirmed. 

A  text  of  law,  cited  in  the  Retnaeara^  expressly  declares  the  nullity  of 
a  pledge  in  a  case  of  neglect. 

CXXVIL 

Smriti  : — A  house,  a  reservoir  of  water,  a  market  place,  grain, 
women,  beasts  of  burden,  and  tlie  Ixke^  are  destroyed  or  spoiled  by 
neglect 

"  A  market  place  ;"  a  place  where  commodities  are  sold. 

The  Belndoara. 

"  Water,"  preserved  for  his  own  use.  "  A  reservoir  of  water  ;"  a  well 
or  the  like.  "  Beasts  of  Burden"  are  expressed  in  the  plural  number,  to 
signify  "  and  the  like."  Consequently  a  garden,  a  field,  and  the  like,  are 
comprehended  by  the  text ;  in  short,  all  kinds  0/*  pledges  are  destroyed  by 
neglect.  If  the  pledgee  neglect  it,  a  house  is  destroyed  or  spoiled  for  want 
of  thatching  ;  a  well  or  the  like,  for  want  of  extracting  earth  by  which  it  is 
choked  ;  a  market,  for  want  of  concourse  of  buyers  and  sellers  through  fear 
of  ill  disposed  persons  ;  grain,  by  robbery  or  the  like  ;  cattle,  women,  and 
beasts  of  burden,  for  want  of  food  or  care  :  so  in  other  instances  according 
to  the  circumstances  of  each  case. 

"  They  are  destroyed,"  and  utterly  lost ;  or  they  remain,  but  are  spoil- 
ed and  become  unfit  for  use.  By  this  mention  of  things  destroyed  or 
spoiled,  neglect  is  shown  blameable ;  and  it  is  a  fault  on  the  part  of  the  cre- 
ditor. Consequently,  if  the  pawner  preserve  them,  they  would  be  possessed 
by  the  debtor :  but  if  he  do  not  preserve  them,  they  are  lost ;  and  why 
should  another  pledge  be  delivered  to  the  creditor  ?  'J*he  debt  therefore 
remains  unsecured  by  a  pledge. 
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CnANDXSWABA  remarks ;  ^*  when  mortgaged  houses  and  the  rest  are  des- 
troyed or  spoiled  by  the  fault  of  the  pledgee,  the  mortgage  is  annulled.  It 
in  therefore  implied,  that  another  pawn  shall  not  be  given  by  the  pawner 
in  consequence  of  the  pawnee*s  fault.*'  It  is  consequently  evident,  that 
the  same  opinion  has  been  entertained  by  Chandbswaba. 

"  By  the  actual  possession  of  a  pledge,  the  validity  of  the  contract 
18  maintained*^  (XCVl).  The  sense  is,  by  actual  possession  only  of  a  pledge 
is  the  validity  of  tho  contract  maintained;  for  the  text  coincides  with  those 
of  VtIsa  and  Ykihaspatj.  Consequently,  if  it  be  neglected,  there  is  no 
possession  of  the  pledge,  as  already  explained.  Hence,  if  a  creditor  having 
lost  one  pledge  demand  another ;  or  if  he  attempt  to  seize  a  pledge  saved 
by  the  debtor,  who  interfered  when  loss  impended  through  the  creditor*s 
neglect ;  in  such  cases  the  creditor  shall  not  obtain  the  pledge.  So  much  is 
declared.  Yet,  if  the  creditor  did  not  neglect  the  pledge,  but  it  be  spoiled 
by  the  act  of  GoD,  another  pledge  should  be  delivered.  This  the  Sage  de- 
clares; "if  it  be  spoiled,  though  carefully  kept,  Ac."  (XCVl).  Spoiled  is 
there  illustrative  of  detriment. 

CXXVIII. 

Cattayana  : — Should    a  man   hypothecate  the  sanie  thing  to   two 
creditors,  what  must  be  decided  ?    The  first  hypothecation  shall  be 
established ;  and  the  debtor  shall  be  punished  as  for  theft. 
"  Decided ;"  ruled.  The  Retndcara. 

Consequently  the  last  hypothecation  is  not  valid :  and  this  supposes  that 
both  mortgagees  have  obtained  possession  ;  if  either  or  both  have  not  obtained 
possession,  the  hypothecation  to  him  who  obtains  not  possession  is  invalid, 
as  above  mentioned.  Both  may  have  obtained  possession  of  the  same  thing  : 
for  instance,  one  has  had  possession  for  a  few  days  ;  afterwards  the  other, 
disseising  him  by  force  or  fraud,  possesses  the  thing  a  few  days.  Again ;  the 
thing  is  possessed  by  one  through  force  or  the  like,  but  the  other  disseises 
him ;  in  this  case,  the  attempt  to  take  possession  on  the  part  of  him  who 
disseises  the  other,  is  well  argued  to  be  a  sufficient  act  of  occupancy  :  where 
neglect  is  declared  a  cause  of  invalidating  the  mortgage,  there,  if  the  claimant, 
long  attempting  but  not  obtaining  possession,  has  been  content,  it  is  consi* 
dered  as  neglect. 

"The  debtor  shall  be  punished  as  for  theft:'*  for  pledging  the  same 
thing  to  two  persons,  the  pledger  shall  be  puni^^hed  as  for  theft.  Vishnu 
expressly  declares  it. 

CXXIX. 

Vishnu  :— He  who  has  mortgaged  even  a  bull's  hide  of  land  to  one 
creditor,  and,  without  having  redeemed  it,  mortgages  it  to  another, 
shall  be  corporally  punished  by  whipping  or  imprisonment  ;  if  the 
quantity  be  less,  he  shall  pay  a  fine  of  sixteen  suvertias.  * 

'*  Even  a  bull's  hide  of  land  ;*'  land  to  the  quantity  of  a  hull's  hide. 
The  definition  of  a  bull's  hide  will  be  cited  further  on.  If  he  twice  mort- 
gage  a  less  quantity  than  that,  he  shall  be  fined  in  sixteen  suvemas.     On  a 
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cursory  Tiew  there  seems  disparity  in  the  puDishmenti,  by  corporal  chastise- 
ment, and  by  a  fine  of  sixteen  suvemat.  This  it  would  be  proper  to  examine 
under  the  title  of  Fines ;  it  must  be  here  unnoticed,  for  what  would  avail  a 
misplaced  discussion  vainly  swelling  the  book  ? 

The  last  hypothecation  is  invaiid,  according  to  Mibba,  Bhavadsva, 
and  others ;  herein  the  RetnaearUy  Fdrijdta^  Smriti  edra  and  other  works 
concur.  Punishment  only  is  shown  by  the  text  of  Vishv u,  the  invalidity 
of  the  last  hypothecation  is  inferred  as  a  consequence.  If  the  last  hypothe- 
cation were  vidid,  the  first  would  be  certainlv  void ;  for  one  contract  must 
avoid  :  consequently  the  words  ''  without  havmg  redeemed  it"  are  pertinent. 
The  first  mortgage  therefore,  not  being  redeemed,  is  valid ;  and  hence  it 
follows,  that  the  last  mortgage  is  void.  But  some  think  the  validity  of 
the  last  hypothecation  implied  in  the  punishment  of  the  debtor.  This  and 
other  detiatione  are  liable  to  objection. 

The  text  concerns  land  alone.  Bhavad&va^ 

MiSBA  and  Bhavadbva  read  ''land  exceeding  the  quanUt^  qf  a  bulFs 
hide  only.**  Misba  remarks,  that  the  sale  of  it  without  ownership  is  pre- 
vented.    ViSHKU  explains  the  quantity  of  a  buirs  hide. 

cxxx. 

Vishnu  :— That  land,  whether  little  or  mnch,  on  the  produce  of  which 
one  man  can  subsist  for  a  year,  is  called  the  quantity  of  a  ball's  hide* 

"  Little  or  much  ;*'  if  the  land  be  excellent,  and  very  productive,  one 
man  may  subsist  for  a  year  on  the  produce  of  a  small  quantity  of  land,  and 
the  value  of  that  land  is  great :  but  if  its  produce  be  small,  a  greater  quan- 
tity of  land  is  requisite  for  such  nunnterumee  of  one  man.  Consequently 
the  value  of  such  less  quantity  of  fertile  land,  and  greater  quantity  of  land 
not  fertile,  is  the  same.  They  are  equal  in  value,  and  the  punishment 
should  be  determined  by  the  value  of  the  land. 

CXXXL 

Sfnrttiy  cited  in  the  Relnacara : — If  two  men,  to  whom  the  same  pro- 
.   perty  has  been  pledged,  enter  into  a  contest,  to  him  who  has  pos- 
sessed the  land  it  shall  belong  if  no  force  were  used* 

The  construction  is,  "  who  has  possessed  the  land  without  using  force." 
The  text  must  be  supplied, ''  that  land  shall  belong  to  him."     The  Retndcara. 

If  the  same  property  have  been  mortgaged  to  two  persons,  and  the 
pledge  have  been  given  to  one  before  the  other,  but  one  has  possession  and 
the  other  has  not  possession,  the  pledge  belongs  to  him  only  who  has  pos- 
session, not  to  him  who  has  not  possession,  even  though  he  be  the  first  mort- 
gagee ;  for  a  pledge  is  invalid  without  possession,  as  has  been  already  stated. 
Ultimately,  this  text  bears  the  same  import ;  but  there  is  no  vun  repetitioii, 
since  both  texts  were  not  delivered  by  the  same  legislator,  YBlsHASPATr. 

Hblatudha,  VlcHKSPATi,  Bhatadbva  and  others  read,  "  he  who  ha» 
possessed  it  shall  prevail*'  (yatya  hhuetirjayaitaeym).  That  reading  is  also 
admitted  by  Chandkswaba,  but  he  has  quoted  the  other  reading  {ffmeya 
hhuetirhhuvoitatya) . 
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If  the  same  property  be  mortgaged  to  two  persons,  and  be  possessed 
by  both  of  them,  what  should  be  the  decision  in  that  case  ? 

CXXXTL 

YbIhaspati  : — If  one  field  have  been  mortgaged  to  two  creditors,  so 

nearly  at  the  same  time  that  no  priority  can  beprovedy  it  shall  belong 

to  that  mortgagee  by  whom  it  was  first  possessed  without /oree.^^^^ 

"  Nearly  at  the  same  time,"  so  that  it  cannot  be  known  which  waa 
first  and  which  last. 

By  both  these  texts  it  is  declared^  that  of  two  mortgages,  in  which  no 
priority  of  time  can  be  ascertained,  that  mortgage  is  talid  under  which 
ponsession  has  been  ^rtl  obtained  without  foree.  The  Betndcara. 

The  meaning  is  this :  if  the  witnesses  be  living  and  depose,  "  through 
accident  the  creditor  does  not  enjoy  the  thing  mortgaged  to  him  ;  there  is 
no  neglect  on  the  part  of  any  person,  but  we  do  not  remember  when  it  was 
mortgaged  to  the  creditors  respect^Tely ;"  and  if  the  writings  have  been  acci- 

(« s)  There  ii  a  great  reeembUnoe,  m  hat  been  already  obienred,  between  the  deoiiio&t 
of  the  Hindu  Law,  and  the  texta  and  principle!  contained  in  the  Roman  Corpus  Jmris  CtvUU, 
In  aome  cases,  such  similarity  may  be  accounted  for  by  historical  reasons  and  hypotheses  ; 
but  in  others,  as  between  the  Hindu  and  Jitstiiiian's  Code,  this  resemblance  may  be  said  to 
arise  principally  fmok  a  uniformity  in  the  construction  and  operations  of  the  human  mind, 
which,  no  aoubt,  makes  the  reasoning  of  different  men  come  to  the  same  conclusion  np<m  a 
common  ti^io.  Bowtsb,  dm :  Un  :  Pmb  :  Law :  p.  146.  Thus,  in  the  matter  of  prcf eivnce 
of  hypotheaarr  creditors  one  to  the  other  by  reason  of  priority  of  their  respective  securities, 
the  rule  laid  down  hv  KAtxItaxa  {wpra  CXXYIII)  is  in  acoordanoe  with  the  prinei|ke^ 
the  Civil  Law ;  which  declares  Qui  prior  e$t  tempore  potior  ett  Jure  ;— (U.  41.  1,  3.)  The 
reason  of  that  rule  is,  that  the  debtor  wbo  has  hypothecated  his  property  has  tnereby  dimi- 
nished his  right  over  it,  and  therefore  cannot  convey  to  any  one  anv  right  over  the  property, 
except  sulgeot  to  such  diminution ;  for,  agreeably  to  the  maxim  Nemo  plus  juris  ad  alium 
traiuferre  potest  quam  ipse  habet.    ( D.  50, 17,  54.) 

With  respect  to  the  peferentiAl  title  as  regards  two  mortgagees  of  the  same  field,  the 
decision  of  ViAraspati  (verse  CXXXII)  in  Cavor  of  the  one,  who  is  in  actual  possession  is, 
likewise,  in  accordance  with  the  prindple  of  the  Civil  Law,^namely,  Uti  possidetis^--' 
possessor  potior  est,  {L.  15  Cod :  de  rei  Vtnd.  h  72  <tc.) 

The  principled  of  Hindu  law  above  described  may  be  best  illustrated  by  the  cases  given 
below. 

In  Tooljaram  Atwuuram  v.  Mean  Moohummud  and  another  (2  Borb  190),  where  land 
was  doubly  mortgaged,  in  the  first  instance  to  A,  and  again  to  B,  under  two  bonds  at  different 
times,  the  second  with  a  condition  of  sale  after  five  months  without  redemption,  and  posses* 
sion  resting  in  B ;  it  was  held  by  the  Court  of  Sadr  Adalut,  Bombay,  under  the  authority  both 
of  the  Hii^u  and  Mohammedan  Law,  that  a  mortgage  is  completed  by  possession  ;  and  that 
a  mortgage  of  a  later  date,  supportedf  by  occupation,  annuUea  a  prior  one  unaccompanied  by 
poesesaion.  Similarly,  in  Kundoqjes  Bin  ffpMrao  ▼.  BaUt^  Denanath  (Bkllasis,  5),  ft 
was  held  by  the  same  Court,  that  whenever  the  same  propertv  had  been  mortgaged  to  two 
distinct  parties,  the  one  in  possession  of  the  property  by  the  Hindu  Law  was  entitled  to  a 
preference  in  aupercession  c«  any  priority  of  mortgage  to  the  other.  These  cases  illustrate 
the  position  Possessor  potior  est. 

In  Magun  Doss  ▼.  Mudtmmohan  (2  Macn  ff,  L.  p.  803)  the  Hindu  Law  ofllcers  declared 
that  if  a  person  having  sold  his  lands  to  one  individual,  sell  the  same  property  to  another 
person,  the  first  purchaser  is  entitled  to  the  property  ;~thereby  supporting  the  principle, 
Prior  in  tesi^wrs  potior  in  jure. 

In  reference  to  the  foregoing  propoeitfons  may  be  notioed  the  text  of  TAjmrAWAUtTA 
(dted  i>09<  Book  II.  Ch.n.  Sect.!.  ▼.  XXYIII),  to  the  effect:—'*  In  all  other  contested  mat- 
ters, the  latest  act  shall  prevail ;  but  in  the  case  of  a  pledge,  a  gift  or  a  sale,  the  prior  con- 
tract has  the  greatest  loroe."  The  meaning  of  this  text  seems  to  be,  as  Mr.  MAOHAonnti 
has  rightly  remariEed,  that  where  a  peraoa  mortgages  his  property  for  a  valuable  eonsidera* 
tion  to  one  person,  and  again  mortgages  the  same  property  to  another,  the  first  mortgage 
ahaU  hold  good  ;  but  in  case  where  a  man  mortgages  ms  property,  and  subsequently  makes 
a  sale  of  the  same  property,  the  latest  contract  wm  have  superior  force,  on  the  satisfsction 
of  the  debt  for  which  the  property  was  mortgaged ;  in  other  words,  that  a  prior  j^fec^  shall 
avoid  a  subsequent  pM9«,  but  it  shall  not  avoid  a  subsequent  gift  or  subsequent  sale. 

As  regards  the  English  law  on  this  subject  consult  Fisher  On  Mortgage  ;  Chapter  YII  Of 
Priority.— KoiTOn. 
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dentally  lost,  this  text  governs  the  decision  of  such  a  doubtful  case.  Again ; 
a  tree  has  been  pledgea  with  its  fruit  at  the  same  time  to  two  creditors  by 
some  man  in  person  or  through  his  sou,  and  debts  have  been  contracted  with 
two  persons ;  one  of  those  creditors  has  enjoyed  the  produce  of  the  tree,  but 
the  other  has  delayed  occupancy  to  display  his  own  generosity,  and  the  par- 
ties are  not  aware  of  each  other's  loan  and  occupancy  ;  in  such  a  case  also, 
the  mortgage  is  valid  iu  favour  of  him  wlio  first  obtained  possession.  In 
this  case  there  is  no  question  on  the  priority  of  hypothecation  ;  but  if  the 
witnesses  prove  that  it  was  first  pledged  to  one  creditor,  though  last  possess- 
ed by  him,  and  there  has  been  no  neglect  on  the  part  of  any  one,  that 
pledge  belongs  to  him  to  whom  it  was  first  hypothecated.  This,  however, 
is  not  the  purport  of  the  present  text.  Should  a  thing  be  first  mortgaged 
to  one  creditor  but  neglected  by  him,  and  be  afterwards  mortgaged  to 
another  creditor  and  possessed  by  him,  and  the  first  creditor  claim  possession 
at  a  subsequent  time,  in  that  case  the  pledge  belongs  to  bim  by  whom  it 
was  first  possessed,  though  he  be  the  last  creditor.  This  and  other  points 
may  be  reasoned. 

If  the  priority  both  of  mortgage  and  possession  be  doubtful,  a  text 
cited  iu  the  Eetndcara  and  Vivdda  Chintdmeni  directs  the  decision  of  the 
case. 

CXXXIII. 

Smrtti: — By  two  creditors  claiming  the  pledge  on  the  grounds  of 
possession  for  an  equal  time,  it  shall  be  shared  equally ;  and  the 
same  rule  is  declared  in  the  cases  of  a  gift  and  a  sale. 

The  pledge  shall  be  equally  taken,  that  is,  in  equal  shares,  by  both  mort- 
gagees ;  and  their  shares  shall  be  proportioned  to  the  amount  of  their  res- 
pective loans.  For  example :  the  first  debt  amounts  to  a  hundred  suvemas, 
the  other  debt  to  fifty  suvemas,  and  the  mortgage  consists  of  one  village ; 
in  that  case,  since  partition  must  be  made  between  the  two  creditors, 
therefore  dividing  the  land  or  rent  of  the  village  in  equal  portions  with  the 
debts  due  to  those  creditors,  shares  should  be  given  to  each  in  proportion  to 
their  respective  debts  :  and  this  supposes  debts  of  the  same  nature ;  but  if 
they  be  of  various  natures,  the  amount  must  be  computed  from  the  value 
which  the  things  bore  at  the  time  when  the  debts  were  contracted. 

In  the  Vivdda  Chintdmeni  the  text  is  read,  "  if  both  have  possessed  it 
quietly  for  an  equal  time,  it  shall  remain  in  their  joint  possession."  Bha- 
TAi>BVA  concurs  in  this  reading. 

And  this  is  nearly  hut  not  strictly  positive.  When  seen  proof,  or  evi* 
denee,  in  favour  of  both  parties  is  equal,  a  decision  may  be  grounded  on 
unseen  proof,  or  mental  conviction,  Misba« 

If  the  seen  proof,  that  is  wordly  or  popular  proof,  such  as  possession 
or  the  like,  by  which,  in  a  case  of  dispute,  the  matter  might  be  determined 
in  favour  of  one  party,  be  equal,  a  decision  may  be  grounded  on  unseen 
argument,  or  due  consideration  0/  the  credihiUiy  of  the  evidence.  When 
therefore  the  priority  of  the  mortgage  and  possession  is  doubtful,  a  decision 
should  be  formed  on  consideration  of  circumitances.  If  the  rights  of  botU 
be  on  any  account  undistinguishable,  equal  shares  should  be  assigned:  an<i 
this  is  almost  expressly  declared.  Such  is  Misba's  meaning.  Bhata.- 
PBYA  concurs  in  that  opinion  :  and  it   is  reasonable ;  for  suits  should    b^ 
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decided  by  the  king  with  due  consideration  of  the  coarse  of  things.  But 
that  is  a  remote  affair,  which  cannot  be  ascertained  by  the  king ;  Sages 
have  therefore  delivered  a  rule  of  decision.  Yet,  if  any  one  can  ascertain 
the  matter  through  investigation  guided  by  profound  justice,  why  ^should 
recourse  be  had  to  equal  participation  or  the  like  ? 

*'  In  the  case  of  a  gift;*'  if  one  thing  be  given  to  two  persons,  the 
same  rule  of  decision,  according  to  actual  possession,  is  declared  in  that 
case  also  by  a  text  which  will  be  quoted  ("  even  in  immoveable  property  a 
title  is  gained  by  lonff  possession,  and  lost  by  eileni  neglect*).  The  same 
decision  should  also  be  given  in  the  case  of  a  sale ;  for  there  is  no  difference 
in  the  devesture  of  property  by  gift  or  sale.  But  when  the  same  thing 
has  been  sold  to  two  persons,  and  priority  of  time  being  proved,  one  of 
them  is  entitled  to  the  thing,  and  the  other  not  entitled  to  it ;  he  who 
does  not  obtain  the  commodity  sold,  shall  recover  the  price  from  the  seller : 
if  both  are  entitled  to  receive  shares  of  the  commodity  sold,  half  the  price 
paid  by  him  and  half  the  commodity  shall  be  the  share  of  one,  and  the 
other  half  of  the  commodity  with  hsJf  the  price  shall  be  the  share  of  the 
other.    This  shall  be  considered  as  the  rule  of  decision. 

If  both  equally  have,  or  have  not,  possessed  the  thing,  and  there  have 
been  no  neglect  on  either  part,  and  the  priority  of  mortgage  be  doubtful, 
a  text  of  law,  cited  in  the  Eetndeara,  propounds  a  decision  on  the  desparity 
of  written  and  verbal  evidence. 

OXXXIV. 

Smriti  f : — If  a  pledge,  a  sale,  or  a  gift  of  the  same  thing  be  alleged 
to  be  made  before  witnesses  to  one  man^  and  by  a  written  instra- 
ment  to  another^  the  writing  shall  prevail  over  the  oral  testimony  ^ 
becanse  one  contract  only  is  maintained. 

If  one  contract  be  attested  by  witnesses,  and  the  other  be  authenticated 
by  an  attested  writing,  the  attested  writing  shall  prevail ;  that  is,  it  shall 
establish  the  mortgi^.  ^'Because  one  contract  only  is  maintained;** 
beeause  the  contract  with  one  man  only  is  maintained  by  the  writing  pro- 
duced. The  Beindcara. 

Consequently  the  joint  evidence  of  a  writing  and  witnesses  is  exclusive, 
and  verbal  evidence  singly  must  be  excluded,  W)ause  one  contract  only  is 
muntained  in  consequence  of  the  writing  produced.  A  pledge  has  been 
given  before  witnesses  to  one  man,  and  with  a  written  instrument  to  another, 
bat  both  have  possessed  the  thing ;  after  a  few  days  a  contest  arising  there- 
on, the  pledge  authenticated  by  a  writing  is  alone  valid.  The  text 
(OXXXIV)  is  considered  in  the  Betndeara  as  conveying  that  sense. 
Again ;  the  owner  has  delivered  a  pledge  to  one  man  with  an  instrument 
in  his  own  hand-writing,  unattested,  but  not  extorted  by  force,  and  to 
another  before  witnesses ;  even  there  also  the  writing  shaU  prevail.  The 
reason  of  it  is,  that  the  depositions  of  witnesses  may  possibly  be  false. 

But  EbLATunHA  says,  if  there  be  no  occupancy,  but  a  writing  exist 
duly  attested  and  so  forth,  the  writing  shall  prevail,  because  it  is  the  best 
evidence  of  a  transaction ;  it  shall  estoUish  the  mortgage.  It  is  hereby 
intimated,  that,  if  there  be  written  and  verbal  evidence,  a  mortgage  is  not 

*  Atiribnted  to  YbIhabpati.    See  Book,  V,  t.  384. 
t  Attributed  to  YBlHAirATi. 
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of  course  invalid  for  want  of  occupancy.  That  opinion  is  not  admitted  in 
the  Betndeara,  for  it  is  incompatible  with  the  text  of  VbIhabpati  (OXXVI). 
Yet,  in  fact,  this  text  is  an  answer  to  him  who  should  affirm,  on  a  hasty 
consideration  of  the  text  of  YrIhabpati,  that  a  pledge  is  invalid  for  want 
of  possession,  in  a  case  where  the  thing  has  not  been  possessed,  but  where 
no  neglect  is  imputable  to  the  pledgee.  For  instance,  where  a  pledge  or 
other  contract  has  been  made  by  an  attested  written  instrument,  the  writ- 
ing shall  prevail ;  that  is,  it  sh^l  establish  the  mortgage.  Such  is  HelA- 
ti7DHa'8  meaning,  and  that  should  be  considered  as  admitted  in  the  Retnd' 
eara,  as  has  been  already  stated  more  than  once. 

A  pledge  is  only  lost  under  the  text,  "  a  house  and  the  rest  are  des« 
troyed  by  neglect,  &c."  (CXXYII).  Forfeiture  of  property  by  silent  neg- 
lect occurs  in  cases  of  gift  and  the  like.  So  in  the  present  case  also,  the 
pledgee  is  prevented  from  obtaining  possession  in  consequence  only  of  his 
silent  neglect.  Else,  we  think,  a  ^ft  made  for  the  benefit  of  the  donee 
under  the  text  concerning  gifts, ''  in  his  mind  intending  the  donee,  let 
him  oast  water  on  the  ground  ;*'  would  be  void,  if  the  donee,  through  igno- 
rance, did  not  immediately  take  possession. 

This  must  be  understood  of  two  contracts  of  the  same  nature.  But 
for  contracts  of  various  natures  opposed  to  each  other^  the  rule  of  decision 
will  be  delivered  under  the  title  of  Kelative  Force  of  Contracts. 

If  neither  party  have  decisive  possession,  and  no  neglect  be  imputable 
to  either  party,  but  both  have  writings,  and  those  writings  be  attested,  the 
followmg  texte  of  law,  cited  in  the  netndeata,  propound  a  special  decision. 

cxxxv. 

Smriti* : — Bat  if  a  man  first  mortgage  land  without  noticing  all 
circumstances^  and  afterwards  mortgage  it  with  express  description 
by  name  and  the  lihe^  that  writing  which  contains  an  express  dis- 
tinction shall  prevail. 

2.  If  a  field,  or  a  house,  be  described  in  a  written  instrument  by  its 
limits,  and  if  villages  and  the  like  be  so  described,  the  contract  is 
valid* 

3.  When  a  distinction  is  expressed  in  a  writing  to  one  man,  and  no 

distinction  to  another,  tbe  express  distinction,  says  CAttAtana, 

shall  preponderate. 

In  the  first  text  it  is  ordained,  that,  if  a  writing  be  delivered  to  the 
first  creditor  in  this  form,  **  1  mortgage  so  much  land  to  thee,  and  receive  a 
loan  of  a  hundred  supenuts ;"  and  if  it  be  mortgaged  to  the  last  creditor  by 
a  writing  in  the  form  directed  by  Tajktawalota  as  above  mentioned, 
inserting  the  name  of  the  lender  and  of  the  borrower,  and  so  forth  ;  then 
the  mortgage  is  valid  in  favour  of  the  last  creditor. 

The  sense  of  the  second  text  is  this :  if  a  written  instrument,  specifying 
the  limits,  he  delivered  to  one  man  in  this  form,  **  this  field  measured  by 
four  hundred  cubits,  and  extending  east  and  west  from  such  a  pond  to  such 
a  mango  tree,  and  north  and  souUi  from  the  land  of  such  a  person  to  such 

*  Attrilmted  to  ClTTiTAHA. 
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a  riirar,  Hi  mcurtgaged  to  you  */'  and  if  it  be  mortgaged  to  another  by  a  writ- 
ing in  this  form,  "  this  field  is  mortgaged  ta  you ;"  the  field  conveyed  by 
the  instrument  which  specifies  the  limits  acquires  validity,  that  is,  it 
becomes  a  valid  pledge :  and  so  of  a  boose,  a  village,  or  the  like.  Or  "  vil- 
lages and  the  like"  may  be  thus  expounded :  the  creditor's  village ;  the 
viOage  in  which  the  creditor  resides,  occupying  a  dwelling  house,  land,  and 
the  Uke :  that  in  which  the  debtor  resides ;  and  that  in  whieh  the  field  is 
situated :  if  those  villages  be  described.  Under  the  words  "and  the  like" 
are  comprehended  the  names  of  fathers  and  so  forth  as  directed  by  Yajky- 
▲WALCTA,  and  all  other  particulars  of  places  and  the  like  as  required  by 
local  usage. 

By  the  third  text  this  meaning  is  denoted :  to  one  man  the  mort- 
gager delivers  a  written  instrument  in  this  form,  "  the  land  situated  in  such 
**  a  village,  extending  from  such  a  boundary  to  such  a  boundary,  and  belong- 
"  ing  to  me  Yajntadatta,  is  mortgaged  to  the  Deyadatta  ;"  to  another  be 
mortgages  land  in  another  form,  "  this  is  addressed  to  Chaitba  ;  the  field 
"  belonging  to  me  Yajnyadatta,  situated  io  such  a  village,  extending  from 
**  such  a  boundary  to  such  a  boundary,  and  which  was  obtained  by  favour 
'*  of  the  king,  in  consequence  of  great  services  rendered  to  him,  is  mortgaged 
**  to  thee ;"  a  distinction  being  thus  expressed,  that  is,  the  land  being  thus 
particularly  described,  the  writing  which  oontains  an  express  distinction, 
specifying  the  land  obtained  by  favour  of  the  king,  shall  preponderate ; 
resisting  the  other  mortgage,  it  shall  maintain  the  mortgage  it  conveys. 
Or  tha  third  text  may  be  eonsidered  as  intended  to  enforce  the  sense  of  the 
former  texts. 

From  the  expression  "preponderate"  it  follows,  that  the  other  is  not 
preferable.  Consequently,  when  there  is  no  contradiction,  but  one  instru- 
mest  only  expresses  the  name,  boundaries  and  other  distinctions,  the  other 
instrument  is  sufficient  evidence,  if  the  limits  and  other  particulars  can  be 
ascertained  in  any  other  mode.  This  is  also  admitted  by  CHAimsswABA, 
for  he  delivers  this  gloss,  "  under  these  texts,  if  the  mortgage  be  made  to 
one  man  in  a  general  form,  and  the  same  thing  described  by  name  be 
mortgaged  to  another ;  then,  if  the  contracts  be  incompatible,  that  which 
expresses  a  name  and  other  distinctions  shall  prevail."  If  such  wore  not 
his  meaning,  he  would  not  have  added  "  if  the  contracts  be  incompatible ;" 
he  would  have  only  said,  the  mortgage  not  described  by  name  and  other 
distinctions  shall  not  prevail.     This  we  hold  reasonable. 

Ooeupaney  prevails  over  verbal  and  written  evidence  ;  but,  if  possession 
be  equal,  the  decision  must  be  argued  from  the  disparity  of  the  writings. 
If  these  also  be  equal,  participation  is  reasonable.  No  one  has  directed  a 
deoiaon  on  the  dispari^*  of  verbal  evidence.  In  support  of  these  opini- 
oiM,  it  IS  proper  to  adduce  the  text  above  cited  (CXXXIII). 

All  this  is  enjoined,  but  not  inflexibly.  Through  ignorance  or  the  like, 
the  writing  has  been  delivered  to  the  first  creditor  in  some  irregular  form, 
and  he  has  not  silently  neglected  the  pledge ;  if  all  the  circumstances  be 
fully  ascertained  by  the  king  or  arbitrators  from  the  evidence  of  neighbours, 
and  if  a  writing  in  due  form  agreeable  to  law  and  usage  were  delivered  to 
the  last  creditor,  still  it  is  argued  by  such  men  as  we  are,  that  the  hypothe- 
cation to  the  first  creditor  is  valid ;  for  these  texts  of  Sages  are  rules  of 
dhril  law.  Aeoordingly,  after  citing  the  text  (CXXXIII),  MiBRA  adds, 
this  is  enjoined,  hut  admiU  exceptions. 
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If  a  mortgage  deed,  irregularlff  drawn  by  a  person  inexperienoed  in 
such  affairs,  should  happen  not  to  be  otherwise  proved,  authentick,  the 
mortgage  deed  in  favour  of  a  crafty  person  might  prevail ;  would  not  failure 
of  justice  be  therefore  imputable  to  the  king  for  an  untrue  decision,  though 
grounded  on  a  legal  rule  ?  None  could  be  imputed  ;  such  a  decision  is  the 
consequence  of  particular  circumstances.  When  the  day,  lunar  asterism, 
and  sign,  in  which  a  man  was  bom,  are  unknown  to  astrologers,  as  the 
purpose  is  accomplished  by  assuming  the  sign  from  the  first  syllable  of  his 
familiar  appellation  ;  (for  instance,  I  and  Li  ttiggest  the  constellation  of  the 
Ram ;  and  so  forth*  :)  so  there  is  no  failure  of  justice  in  reporting  to  this 
expedientjn  a  doubtful  case.  However,  after  much  investigation,  throwing 
the  load  on  the  supreme  ruler,  a  decision  should  be  made  with  due  con- 
sideration of  the  general  conduct  of  both  parties.  Accordingly  the  author  of 
the  Retndcara,  citing  the  following  text  (CXXXVI),  and  expounding  it, 
'^  if  a  man,  mentally  intending  a  particular  thing,  pledge  his  property  not 
exhibited,  nor  precisely  described,  and  consequently  as  imperceptible  as  the 
subtile  element,  it  shall  not  be  considered  as  a  definite  pledge  ;'*  adds,  this 
is  made  evident  by  the  subsequent  text  (CXXXVII)  :  and  if  indefinite 
hypothecation  be  practised  in  certain  instances,  possession  may  be  granted 
by  a  special  rule  without  valid  hypothecation. 

CXXXVI. 

Uncertain : — If  a  man  pledge  his  property  unexliibited,  and  undescrib- 
ed  as  to  its  nature,  and  conseqnently  imperceptible  like  the  subtile 
element,  that  shall  not  be  considered  as  a  definite  pledge. 

CXXXVII. 

Uncertain : — Whatever  then  belonged  to  that  debtor y  the  creditor  may 
suppose  described  bg  the  contract. 

Some  explain  the  term,  'unknown,*  instead  of^^  imearAiW^,"  justifying 
the  interpretation  from  the  sense  of  the  verb  vid,  know :  that  thing,  which, 
being  undescribed  as  to  its  nature,  is  not  known  or  ascertained.  It  is  not 
certainly  described  by  its  limits,  the  village  in  which  it  is  situated,  and 
other  distinctions ;  it  is  therefore  similar  to  the  subtile  element,  equally 
invisible  and  imperceptible ;  and  consequently  shall  not  be  considered  as 
sufficientlg  definite.  For  example  ;  '*  a  field  measured  by  a  hundred  cubits 
is  mortgaged  to  Chaitba  ;"  it  is  not  thereby  particularly  known  where  and 
of  what  description  that  field  is.  How  should  a  man  so  mortgage  land  ? 
The  commentator  explains  it ;  "  mentally  intending  a  particular  field  ;** 
indicating  it  by  a  general  description,  but  not  actually  showing  it. 
"  Whatever  then  belonged  to  him*'  (CXXXVII) ;  whatever  belonged  to  the 
debtor  at  ,the  time  of  making  the  hypothecation,  might,  through  excess  of 
confidence,  or  unguarded  ignorance,  be  supposed  by  the  creditor  pledged  to 
him.  Whatever  the  creditor  therefore  occupied  as  the  intended  pledge, 
would  be  merely  held  under  the  authority  of  practice,  to  maintain  Uie 
agreement  inviolate.  They  thus  expound  the  gloss  of  the  Retndeara^  *'  If 
indefinite  hypothecation,  Ac.** 

*  In  dnwin^  the  horoscope  of  an  infant,  the  lunai*  aaterism  under  which  he  was  bom 
guides  the  selection  of  his  name  ;  for  instance,  if  he  was  bom  under  Atwimi,  a  name  is  selected 
begginning  with  Cha,  Chb',  Oho*,  or  L'a.  But  in  drawing  the  horoscope  of  a  man,  whose 
binh-day  is  unascertained,  the  name  suggests  the  constelhition. 
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CXXXVIII. 

Smritif  *  cited  in  the  Retn&cara : — Should  the  creditor,  against  or 
even  without  the  assent  of  his  debtor,  possess  himself  of  more 
lamd  cr  other  property  than  was  expressly  mortgaged,  he  shall  pay 
the  first  amercement,  and  the  debtor  shall  receive  back  his  whole 
pledge* 

When  a  field  measured  by  four  hundred  cubits  has  been  mortgaged, 
should  the  creditor  annex  to  it  another  adjoining  field,  and  forcibly  possens 
himself  of  it,  that  creditor  shall  pay  the  first  amercement,  namely,  the 
amercement  first  directed,  which  Mxnu  thus  propounds, ''  Now  two  hundred 
and  fifty  pemas  are  declared  to  be  the  first  or  lowest  amercement."  To 
explain  the  sense  of  the  text,  this  observation  is  made  respecting  fines. 
CHAKniswABA  thus  comments  on  the  text ;  *'  if  the  creditor  forcibly  annex 
to  the  pledge  more  land  or  other  property  than  was  expressly  mortgaged, 
and  possess  himself  of  it,  he  shall  be  fined,  and  the  mortgager  shall  receive 
back  the  land  or  other  property  mortgaged,  without  paying  the  sum  due.'* 

Consequently  the  debt,  though  lent  by  the  party  himself,  is  forfeited 
by  reason  of  an  offence  consisting  in  encroachment  on  land  exceeding  the 
mortgage.  But  the  debtor  shall  not  receive  the  value  of  what  has  been 
previously  obtained  by  enjoyment,  since  no  text  ordains  it.  Tet,  if  the  debt 
be  not  discharged  from  the  use  of  more  land  than  was  mortgaged,  the 
mortgager  shalT  nevertheless  recover  bis  pledge  without  discharging  the 
debt ;  else  the  terms  of  the  text,  ''  the  debtor  shall  receive  back  his  whole 
pledge,*'  would  be  unmeaning. 

Here  it  should  be  remarked,  that  if  a  loan  be  obtained  on  this  condition, 
proposed  by  the  borrower  to  the  lender,  "  be  this  field  pledged  to  thee ;  the 
pledge  shall  be  redeemed  after  four  years,  on  the  seventh  day  of  the  month 
of  Bhddra :  if  I  do  not  then  redeem  it,  the  pledge  shall  become  thy  absolute 
property ;"  the  mortgage  is  not  usually  foreclosed,  even  though  the  debtor 
fail  in  his  agreement.  If  a  covetous  creditor,  reflecting  on  this  local  usage, 
say,  "  give  a  bill  of  sale  ;*'  and  a  necessitous  borrower,  to  obtain  the  loan, 
execute  a  bill  of  sale,  but  insert  as  a  date  the  future  month  and  year  intend- 
ed by  him,  and  specify  in  writing  that  the  price  received  shall  bear  interest 
to  that  time ;  and  if  the  debtor  occupy  the  laud  until  the  stipulated  period 
expire  ;  is  a  contract  in  this  form  a  mortgage  or  not  ?  It  is  answered,  since 
a  biU  of  sale  is  executed,  it  is  a  sale  and  not  a  mortgage.  Does  the  sale 
take  place  immediately,  or  on  the  future  day  specified  in  the  writing  P  Not 
immediately  :  for,  if  the  sale  took  place  immediately,  the  debtor  could  not 
repay  the  price  borrowed,  and  recover  his  pledge  on  a  subsequent  day. 
Nor  can  that  be  deemed  admissible ;  for  it  would  be  inconsistent  with 
practice.  Neither  is  the  second  supposition  true ;  for,  since  the  vender 
does  not  intend  an  immediate  sale,  his  property  is  not  devested.  Nor 
should  it  be  affirmed,  that  the  vender  must  intend  a  sale  on  the  day  when 
the  writing  is  executed ;  for  the  borrower  cannot  be  supposed  to  consent  to 
a  sale  inconsistent  with  his  purpose.  On  this  point  it  is  said,  the  sale  is 
ooncluded  on  that  very  day  when  the  vender  receives  the  price ;  but  pro- 
perty is  iiot  immediately  devested.     Tet  the  period,   contemplated  in  the 

•  Attributed  to  CXtyXyaka. 
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vender's  actual  intention  at  the  time  of  the  contract,  devests  the  property 
of  the  original  owner.  Or  the  promise  of  a  future  sale  is  clearly  conveyed 
by  the  writing  then  executed  ;  and  the  borrower,  consequently  bound  by  bis 
agreement,  must  consent  to  the  sale  ;  else  he  would  be  punished,  and  held 
guilty  of  a  moral  offence.     Therefore  do  good  men  execute  iuob  bills  of  sale. 

On  this  a  question  arises :  if  the  contract  were  executed  w^n  four 
thousand  years  of  the  Cali-age  were  expired,  and  dated  in  the  four  thousand 
and  fifth  year ;  should  the  borrower  or  witnesses  die  in  the  interval,  the 
writing  being  insufficient  evidence,  the  money  lent  might  be  irreooferkble ; 
and  how  could  a  mortgage  of  the  land  be  alleged  ?  That  should  not  there- 
fore be  practised.  Yet,  in  fact,  since  many  excellent  persons  do  so  proceed, 
arbitrators  by  some  means  admit  the  writing,  because  such  current  practice 
is  remarked.  But,  if  the  writing  be  fully  proved,  it  is  a  valid  bill  of  sale. 
Should  the  borrower  or  his  son  be  unable  to  discharge  the  debt  in  the 
interval,  the  sale  must  be  acknowledged  by  the  son,  because  it  was  promised 
by  his  father.  Else  he  would  be  guilty  of  a  great  offence  in  violating  his 
father's  engagement :  and  the  king  should  animadvert  on  it.  But,  if  he 
can  discharge  the  debt  within  the  period,  the  sale  is  not  valid ;  for  the  bor- 
rower then  assented  to  the  devesture  of  property,  concomitant  with  failure 
in  payment  of  the  debt. 

If  a  borrower  execute  a  mortgage  deed  for  a  limited  time,  and  also  a 
bill  of  sale  dated  on  a  futm*e  day,  there  would  be  no  difficulty  in  recovering 
the  money  lent.  This  is  remarked  on  the  prescriptive  usage  of  good  men  ; 
but  it  has  not  been  expressly  noticed  by  any  author.  On  the  contrary,  if 
a  pledge  be  given  upon  this  condition,  "  should  the  debt  be  undischarged  on  a 
certain  day,  this  pledge  shall  become  thy  absolute  property,"  then,  if  the 
pledge  be  not  redeemed,  that  pledge  shall  belong  to  the  creditor  as  has  been 
more  than  once  declared,  and  that  alone  is  suggested  by  the  texts  of  Sages. 

It  may  be  here  remarked,  that  when  a  loan  is  made  on  a  pledge  receiv- 
ed, the  pledgee  should  deliver  a  written  acknowledgment  to  the  debtor;  else 
the  creditor,  enjoying  the  pledge,  might  affirm,  after  a  considerable  lapse  of 
time,  "  this  has  been  possessed  by  me  twenty  years,  and  is  solely  mine." 
As  a  written  contract  relative  to  tillage  is  both  given  and  received  by  the 
cultivator  and  landlord,  so  should  mutual  agreements  be  delivered  in  thii 
ease  also.  Accordingly  "  mutual"  is  specified  in  the  text  of  Vbihaspati 
(XII).* 

*  The  Compiler  takes  occasion  to  relate  an  ancient  tale.  A  borrower,  pleclging  a  rahiabit) 
rewel  through  the  medium  of  his  own  servant,  and  executing  a  wtitteti  inBtnuneni,  con- 
tracted a  debt.  Afterwards,  the  servant  being  dead,  the  creditor  told  the  debtor,  who 
offered  to  redeem  the  pledge,  "the  pledge  has  been  already  redeemed  by  ihy  servant." 
In  this  contest  the  debtor  was  cast  by  many  arbitrators.  He  afterwards  trmy  ropreftonted 
the  whole  ciroumstanoee  to  a  oertain  king,  and  that  king  understanding  the  ou%  oall«d  tiM 
creditor,  and  having  listened  to  his  narration,  showed  him  great  courtesy.  The  king, 
having  assumed  the  character  of  a  friend,  took  the  man's  ring  under  pretence  of  viewfag  ».; 
at  that  moment  a  servant  of  the  king,  previously  instmcted,  announced  to  him  that  hiii 
mother  called.  Seemingly  interrupted  thereby,  he' retired  to  an  inner  apartmenti  taldng 
the  ring  with  him  as  it  were  by  mistake.  Thence  he  sent  a  servant  with  the  ring  to  tM 
creditor's  steward :  "  Unless  the  vessel  be  instantly  produced,  thy  mastoids  life  is  fotfettdd« 
tids  ring  is  my  token  ;**  hearing  this,  the  steward  delivered  tiie  venel  to  the  : 


how  could  it  be  in  thy  possesssion  T  The  king,  having  asoertained  the  weight  and  vaht# 
of  the  vessel  by  means  of  artists,  imposed  a  fine  on  the  creditor,  delivered  the  pled^  to  tlM 
debtor,  and  directed  parent  of  the  debt  to  the  creditor.  If  there  had  been  a  writing,  adds 
the  compiler,  no  such  dispute  could  have  existed. 
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On  the  saliject  of  pkdges  something  renuuns  to  be  said.*  In  i^t  a 
pledge  delivered  for  ose  is  a  pkdge  to  be  used,  and  a  pledge  delivered  for 
confidenoe  only  is  a  pledge  far  custody.  The  text  of  Mxvn  ^v.  XCI)  oon- 
cerfis  a  pledge  lor  use ;  hh  text  (v.  LXXXYIII)  must  relate  to  a  pledge 
for  custody,  since  it  expresses  "  without  the  constat  of  the  owners ;''  his 
text  (v.  LXXXVII)  regards  a  pledge  for  custody.  Consequently,  since  the 
use  luid  profit  oi  the  pledge  is  the  only  interest  in  the  case  of  a  pledge  to  be 
used,  interest  at  the  rate  of  an  eightieth  part  is  prohibited.  Should  a 
pledge  Cor  custody  be  used,  the  use  of  it  not  being  forbidden  by  the  owner, 
h^  the  interest  is  forfeited ;  but  if  the  use  of  it  wore  forbidden,  the  whole 
interest  shall  be  forfeited.  The  same  meaning  should  be  also  attributed  to 
the  text  of  YaJntawaicta  (LXXXIV)  ;  if  a  pledge  for  custody  be  used, 
the  forfeiture  of  interest  is  equitable,  since  the  use  qfU  had  not  been  allowed 
in  place  of  interest ;  but  if  a  beneficial  pledge  be  used,  there  shall  be  no 
interest,  that  is,  no  interest  at  the  rate  of  an  eightieth  part  and  the  like. 
Since  the  single  word  ''ioteresV  may  be  connected  with  both  phrases 
(LXXXIY),  there  is  no  oljection  to  the  admission  of  both  meanings. 
Such  is  the  opinion  of  Cullucabhatta. 

That  chattel,  fVom  the  use  of  which  no  loss  arises,  is  a  pledge  which 
may  be  used ;  that  is,  one,  the  use  of  which  causes  no  ill :  for  participles  of 
this  form  signify  what  may  be  done  without  causing  any  ill ;  as  in  tlie  ex* 
ample,  ''  a  priest  and  a  king  are  never  to  be  slighted."  Any  other  pledge  is 
a  pledge  to  be  kept^  that  is  one  which  must  bB  kept  or  preserved.  Hence 
SaiiAFANi's  gloss  delivered  in  the  Dipacalied  (where  a  pledge  for  custody 
is  explained  a  pledge  to  be  kept,  such  as  clothes,  ornaments  or  the  like  ; 
and  a  beneficial  pledge  is  exemplified  by  an  ox  or  the  like  ;)  is  fully  justified  : 
and  the  remark  of  Ohakdeswaba,  in  his  gloss  on  the  rule  of  Yibhntt 
(LXXXII),  which  restricts  the  word  "  pledge"  to  a  pledge  for  custody 
only,  is  pertinent :  else,  since  Meku  (XCI)  also  declares,  that  there  shall  be 
no  other  interest  when  a  beneficial  pledge  is  used,  the  restriction  of  the  term 
to  a  pledge  for  custody,  as  inferred  by  Chahdbswaba,  would  be  irrelevant. 
Thus  likewise  the  gloss  of  Mibra  on  the  text  of  Cattayana  (LXXXIX) 
is  fully  justified,  where,  after  observing,  that  in  every  case  where  the  pledge 
is  used  against  the  will  of  the  owner,  the  whole  interest  is  forfeited  ;  and 
when  a  slave  or  the  like,  being  pledged,  is  employed,  half  the  interest,  he 
adds,  but  if  a  pledge  for  custody  be  used,  the  whole  interest  shall  be  for* 
feited.  Else,  since  it  is  reasonable  that  all  other  interest  should  be  foregone, 
when  a  pledged  slave  or  the  like  has  been  delivered  for  use,  the  forfeiture  of 
half  the  interest  would  be  irrelevant.  But  if  such  a  slave  or  the  like  be 
delivered  for  confidence  only,  the  pledge  is  for  custody ;  and  if  used,  the 
whole  interest  shall  be  forfeited :  and  hence  that  explicit  statement  of  the 
distinction  arising  from  this  text  was  proper. 

This  opinion  of  some  lawyers  appears  correct :  a  debtor,  borrowing  five 
pieces  of  money,  has  pledged  a  copper  caldron  worth  ten  pieces ;  the  creditor 
uses  it  without,  though  not  against,  the  assent  of  the  owner,  during  five 
years  from  that  date ;  and  the  vessel  is  not  thereby  totally  spoiled,  but, 
being  much  worn,  is  reduced  to  half  or  a  less  portion  of  its  ori^nal  value  : 
in  such  a  case  the  forfeiture  of  half  the  interest  onfy  would  be  mconsistent 
with  common  sense.    The  law  has  been  thus  explained  at  large. 

*  In  tb«  originslf  these  remarks  are  subjoined  to  the  last  chapter  on  the  Recovery  of  Debts 
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But  others  expound  the  phrase,  "  on  its  loss  or  destmotion,"  which 
occurs  in  the  text  of  NlasbA  (LXXXI  8), '  should  the  lender  neglect  the 
preseryation  of  the  pledge :'  consequently,  should  the  care  of  the  pledge  be 
neglected  by  the  creditor,  and  the  pledge  nevertheless  be  fortunately  unin* 
jured,  still  the  interest  is  forfeited.  For  example ;  a  cow  is  pledged  to  a 
Yavana  by  a  foolish  debtor,  and  that  ill  disposed  creditor  of  the  Yavanm 
race  neither  uses  the  cow,  nor  feeds  her  at  his  own  house ;  but  that  cow 
grazes  night  and  day  in  the  forest,  and,  being  destined  to  a  long  life, 
survires ;  not  being  bitten  by  a  snake  or  the  like,  or  being  bitten  but  cured 
by  some  traveller :  in  such  a  case,  the  inUrett  isjbffeiied. 

YiJifnTAKEBWAJU.  Considers  the  text  of  Mbku  (v.  XCI)  as  relating  to 
a  pledge  delivered  for  use ;  and  the  text  of  YJUkyawalcxa.  (LXXXIV), 
and  another  text  of  Mxinr  (v.  L XXXVIII),  as  relating  to  a  pledge  not 
delivered  for  use.  But  if  a  pledge  delivered  for  use  be  damaged,  interest 
shall  be  forfeited,  under  the  precept  of  YAjktawalota,  "  nor  any  interegt, 
if  a  pledge  for  use  be  damaged"  (LXXXIY).  "  A  pledge  spoiled  shall  be 
made  good  ;*'  if  a  pledge  not  delivered  for  use  be  damaged  in  a  small  degree 
or  the  like,  it  must  be  repaired,  and  thus  restored  in  its  former  condition ; 
should  it  have  been  used,  interest  shall  be  forfeited,  if  a  pledge  delivered 
for  use  be  damaged  in  a  small  degree  or  the  like,  it  must  be  repaired,  and 
restored  in  its  former  condition  ;  if  it  bore  interest,  that  interest  shall  be 
forfeited.  Should  a  pledge  be  utterly  spoiled  or  destroyed,  an  equivalent 
must  be  given,  or  the  price  of  the  pledge  must  be  paid,  or  the  principal  sum 
shall  be  forfeited. 


Digitized  by 


Google 


SUBBTIK8.  159 


CHAP.  IV. 

ON 

SURETIES, 
cxxxrx. 

Gattatana  : — NeitW  the  master  </  Hke  lender^  nor  his  professed 
enemy,  nor  an  agent  of  his  master,  nor  a  prisoner,  nor  a  criminal 
amerced,  nor  one  whose  character  is  ambiguous. 

2.  Nor  a  coheir  or  joint-tenant  with  either  party,  nor  an  intimate 
friend,  nor  a  pupil,  nor  a  servant  of  the  king,  nor  a  reUgious 
anchoret. 

3.  Nor  a  man  reputed  unable  to  pay  the  sum  to  the  creditor,  or  a 
fine  of  equal  amount  to  the  king,  nor  one  whose  father  is  living, 
nor  one  who  is  guided  solely  by  his  own  froward  will, 

4.  Nor  a  man  who  is  not  well  known,  should  ever  be  accepted  as  a 
surety  for  any  purpose.^**^ 

A  man  confined  by  the  king  for  some  offence,  becoming  suretj^  for 
another,  might  qfierwarde  plead, ''  how  can  I  enforce  payment  of  the  debt  P" 
Or,  it  may  he  objeeied^  how  coold  he  attend  to  that  matter  when  contested  P 
A  prisoner  therefore  should  not  be  accepted  as  a  surety*  "A  criminal 
amerced ;"  that  is,  one  on  whom  punishment  impends :  else,  since  almost 
every  person  may  casually  become  liable  to  punishment,  none  could  be 
accepted  as  sureties :  bat  this  criminal  is  refused  because  the  fine  impove- 
rishes him,  and  he  is  therefore  unable  to  make  good  the  debt.  Thus  some 
interpret  the  text ;  but  that  is  wrong,  for  the  same  sense  is  also  conveyed 
by  the  words  "  a  man  unable  to  pay  the  eum  to  the  creditor."  Some  again 
hold,  that  a  criminal  amerced  is  refused  as  a  surety,  through  apprehension 

r*  9)  In  the  above  text  Kattatava  ezoneratee  a  Tarietr  of  penons,  who,  it  is  declared, 
should  never  be  accepted  as  sureties.  These  exceptions  involye,  as  observed  by  Sib  Thomas 
Btbanob,  (H.  L.  vol.  I.  p.  300)  either  some  inconsistency  wilA  prior  engagements,  or  some 
incomnatilmity  with  snbsistin{[  connexions  ;— if  not  an  evident  riiJc  of  the  object  failing, 
from  tne  character,  or  description  of  the  person  produced,  in  the  event  of  his  bemg  selected, 
as  the  intended  surety.  In  a  system,  however,  Hke  that  of  the  Hindus,  not  restricted  to 
positive  <H:dinanoe,  thev  mav  be  considered  perhaps  ;  for  the  most  part,  as  affording  matter  of 
prudential  caution,  rather  than  of  legal  disqualification  \  though  the  rejection  of  one  undivided 
brotiier,  as  a  surety  for  another,  respecting  a  common  interest,  would  indeed  be  consonant 
to  the  strictest  law.—EoiroB. 
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negative  pica  would  prevail  by  the  taxt  of  Yajnta^walcta*  :  to  prevent 
this  circumstance,  their  testimony  la  forbidden.  Therefore,  setting  aside 
the  negative  plea,  though  supported  by  the  evidence  of  many  parceners,  the 
debt  proved  by  strangers  should  be  adjudged.  "  A  kinsman  might  speak 
falsely  through  the  impulse  of  natural  affection."  This  and  other  points 
should  be  discussed  under  the  title  of  Administration  of  Justice. 

And  that  (which  is  stated  in  the  text  CXLI)  /*  forbidden  without 

mutual  consent ;  but  with   mutual   consent,   even   undivided  brothers  may 

become  sureties  and  so  forth  :  after  partition,  they  may  so  act  even  without 

mutual  consent.  The  mtdcshara. 

Sureties  are  of  four  sort.^. 

CXLII. 
VRteASPATi : — Four  sorts  of  sureties  are  mentioned  by   Sages  in  the 
system  of  jurisprudence  :    for  appearance,  for  honesty,  for  paying 
a  sum  lent,  and  for  delivering  the  debtor's  effecte.^**^ 

2.  Tlie  first  says,  ^^  I  will  produce  that  man  ;"  the  second  says,  "  that 
man  is  trust-worthy  ;"  the  third  says,  ''  1  will  pay  the  debt ;"  the 
fourth  says,  "  I  will  deliver  his  effects." 

3.  On  failure  of  tlieir  engagement,  the  two  first,  hut  not  their  sonSj 

must  pay  the  sum  lent  at  the  time  stipulated ;    the   two  last,  on 

default  of   the  borrowers^   and  even  their  sons,  if  they   die   and 

leave  assets. 
f 

*  The  text  at  large  stands  thus  in  the  code  of  that  legislator  :  **If  the  evidence  be 
discordant,  the  testimony  of  the  greater  number  shall  prevail ;  if  the  witnesses  be  equal 
in  number,  the  testimony  of  the  virtuous ;  if  virtuous  men  depose  two  inconsistent  facta, 
the  testimony  of  those  who  are  most  eminent  by  their  honesty.^' 

(Ai)  In  SansJbit,  a  surety  is  called  pratibhk  ;  and  the  four  sorts  above  described,  are 
distinguished  by  the  following  designations. 

1.  Dorumct-pratibhik    A  surety  for  appearance. 

2.  Pratiyaffa'praiibh^.  A  surety  for  confidence;  one  who  engages  for  the  general 
honesty  and  responsibility  of  another. 

8.    D&na-pratibhk.   A  surety  for  the  re-payment  of  a  loan  or  fulfilment  of  an  engagement. 

4.  I>ravffarpana-pratibh&*  One  who  engages  to  give  up  property  belonging  to  the 
debtor  if  he  fails  to  pay  the  debt. 

Itwillbeseen,  however,  that  Nareda  {post  CXLIII)  cnnumerates  only  threesorts  of  sure- 
ties ;  namely,  for  appearance,  for  payment,  and  for  honesty:  and  this  classification  seems  to 
be  the  one  most  usually  adopted.  The  first  answers  to  the  Persian  term  Hazirzaminy  by  which 
the  obligor  undertakes  to  produce  the  person  of  the  piincipal,  in  the  event  of  his  not  being 
forthcoming.  The  second  is  that  which  Mr.  Colkbrooke  terms,  '*  comitiltiity  or  subsequent 
undertaking  of  a  person,  who  engages  to  pay  a  subsisting  debt,  or  fulfil  an  existing  obligation 
of  a  third  party.  The  third  signifies  a  security  for  the  purpose  of  confidence,  and  his  under- 
taking is  tnat  which  has  been  described  by  the  same  writer,  as  a  **  mandate,  or  precedent 
undertaking  of  a  mandant  for  another's  benefit,  bidding  one  trust  another,  lend  him  money, 
allow  him  credit,  manage  business  for  him,  or  become  answerable  for  his  de&ult."  (Colebbookb, 
Obi.  and  Con.  Ch.  X  sect.  282.)  In  the  second  and  third  sorts  of  engag:ement,  tbe^leath  of 
the  contracting  party  extinguished  the  obligation  ;  but  in  the  first  case,  the  obligation 
devolved  on  the  representative  of  the  deceased  surety. 

In  the  Roman  law,  prior  to  Justinian,  three  sorts  of  sureties  were  recognized;  namely 
the  fid^usaores,  or  aponsoret,  or  fkiepromitsores.  The  last  two  scarcely  differed  except  i'a 
name  ;  but  both  were  distinct  from  the  fid^uatoru,  A  man  was  aponaor,  fidt  promUtor,  or 
iideouasor,  according  as  his  answer  to  the  creditor,  was  twmdeo,  Jtdepromitto,  orjid^ubto  : 
but  JusrniiAN  abolished  these  differences.  Gaius  8,  Sect.  12/.  The  former  two  were  not  liable 
ifi  solidum,  for  the  debt  of  the  principal,  but  each  for  bis  own  share,  which  liabilltv  did  not 
extend  to  their  heirs  ;  but  the  fid^us$or  was  a  collateral  security  in  case  of  the  failure  of 
the  principal,  and  might  be  required  in  every  kind  of  contract.<— Editob. 
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The  construction  is,  four  sorts  of  sureties  are  mentioned  in  the  system 
of  jurisprudence.  The  first  for  appearance,  that  is,  for  producing  the 
party ;  in  short,  he  is  surety  for  appearance.  So  likewise  in  respect  of 
sureties  for  honesty  and  for  payment.  "  For  delivery  of  the  debtor's  effects  ;'* 
for  delivery  of  his  assets  to  the  creditor.  The  Retndcara. 

Thus  the  creditor  says,  "  he  will  not  repay  my  loan,  for  he  is  dishonest ; 
who  will  obtain  the  money  from  him  and  pay  it  to  me  ?"  In  reply,  the 
surety  for  producing  the  debtor's  assets  says,  "  I  will  deliver  his  assets." 
In  the  subsequent  verse,  ike  termty  ^'  I  will  deliver  his  effects,"  are  expound- 
ed "  I  will  deliver  assets  of  that  debtor  equal  to  the  sum  lent,"  that  is, 
effects  sufficient  for  the  purpose  of  payment. 

But  modern  authors  expound  it,  surety  for  the  delivery  of  the  debtor's 
mortgaged  property.  For  instance  :  the  borrower  contracts  a  debt  on  the 
mortgage  of  a  field,  and  the  creditor  asks  "  who  will  deliver  to  me  the  pro- 
duce of  that  field  ?"  In  such  a  case,  the  surety  for  the  delivery  of  the 
debtor's  effects  says,  "  I  will  deliver  his  property  ;"  that  is,  the  property 
of  this  debtor,  namely  the  produce  of  the  mortgaged  field.  Misba. 

MiSBA  contends  for  another  reading,  rttii  dravydrpane  instead  o^  rini 
dravydrpan6.  It  is  explained,  for  restonng  a  thing  lent  to  be  used.  A 
thing  lent  for  use  is  any  thing  which  a  man  asks  and  obtains  from  another, 
such  as  ornaments  and  the  like.  For  instance  :  one  says,  "  give  me  orna- 
ments for  decoration  on  a  day  of  festivity  at  my  house  ;"  the  owner  asks, 
"  if  thou  do  not  restore  them,  what  shall  be  done  P  In  such  a  case,  the 
surety  for  delivery  says,  "  I  will  restore  these  effects."  Here,  since  those 
ornaments  are  the  solo  property  of  the  original  owner,  there  can  be  no  pay- 
ment ;  it  is  therefore  said  for  delivery  or  restoration.  Consequently  sure- 
ties for  appearance  and  honesty  may  concern  a  loan  for  use  as  well  as  for 
consumption  :  in  respect  of  a  debt  there  is  also  a  surety  for  payment  ;  and 
in  respect  of  loans  for  use,  there  is  also  a  surety  for  restoring  the  chattel. 
In  ca.ses  of  debt,  therefore,  sureties  are  of  three  sorts  ;  and  there  are  also 
three  sorts  of  surety  for  restoring  a  chattel  :  but  generally  sureties  are  of 
four  sorts.     This  gloss  is  consistent  with  the  sense  of  the  tcjct. 

On  this  we  remark,  that  riae  is  a  reading  approved  by 
;Sula.pAki.  The  construction  is,  "  in  respect  of  debts,  four  sorts  of 
sureties  are  mentioned."  When  an  artist  is  required  by  tim  king  for 
service  during  a  long  space  of  time,  tiiere  are  only  three  sorts  of  sureties  for 
him  ;  a  surety  for  appearance,  a  surety  for  honesty,  and  a  surety  for  work. 
In  some  instances  sureties  are  of  five  sorts,  as  will  be  mentioned.  But  in 
matters  of  debt  there  are  only  four  sorts  of  surety.  The  meaning  of 
**  surety  for  delivery  of  effects,"  must  be  explained  according  to  the  modern 
interpretation,  or  according  to  the  preceding  gloss. 

Here  an  observation  should  be  made  in  regard  to  what  has  been  already 
noticed  in  the  discussion  of  Loans  secured  by  a  Pledge.  Some  person 
lends  money  to  a  servant,  being  told  by  his  master,  '*  I  will  not  pay  my 
servant's  wages  unknown  to  you,"  It  has  been  said,  that  in  such  a  case 
the  servant's  master  becomes  a  surety ;  and,  according  to  the  modem 
interpretation  and  the  last  glos«,  he  is  only  surety  for  delivery  ;  but  accord- 
ing to  other  opinions  he  is  surety  for  honesty.  As  a  creditor,  relying 
on  some  person's  affirmation,  **  this  man  is  trust-worthy,"  lends  money  to 
the  borrower;  so,  in  this  instance,  he  lends  money  to  a  borrower  in  confi- 
dence of  recovering  the  sum  from  him,  relying  on  the  promise,  "  I  will  not 
pay  his  wages  unknown  to  you."    The  servant's  master  shall  therefore  be 
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eompelled  to  pay  the  debt,  if  he  falsify  his  word.  But  he  shall  only  be 
compelled  to  pay  the  amount  of  the  wages,  and  not  the  whole  debt  if  it 
exceed  the  wages  ;  for  the  servant's  master  only  became  surety  for  a  debt 
equal  to  the  wages. 

The  second  says,  "  that  man  is  trust-worthy"  (CXLII  2)  ;  this  form 
is  merely  illustrative,  as  has  been  already  noticed.  "  The  two  first  must 
pay  the  sum  lent  on  failure  of  their  engagement''  (CXLII  3)  ;  the  two  first, 
the  surety  for  appearance  and  the  surety  for  honesty,  must  pay  it  on  failure 
of  their  engagement,  that  is,  should  the  words  uttered  by  them  prove 
untrue.  For  example :  if  the  surety  who  said  "  I  will  produce  that  man," 
do  not  produce  him,  he  must  pay  the  debt.  So  the  surety  for  honesfy, 
who  said  *'  that  man  is  trust-worthy  ;  he  is  honest  and  will  not  be  averse 
from  discharging  the  debt ;"  or,  "  he  will  not  take  refuge  with  thy  professed 
enemy ;"  must  pay  the  debt,  if  it  be  proved  that  the  debtor  evades  the 
payment  of  the  debt,  is  dishonest,  or  has  taken  refuge  with  a  professed 
enemy  of  the  creditor.  The  same  must  be  understood  with  respect  to  the 
master's  servant  in  the  case  supposed. 

The  surety  for  honesty  is  belied  when  the  debtor  does  not  pay  the  debt, 
and  that  surety  must  therefore  make  it  good.  It  is  the  same  in  the  case  of 
a  surety  for  payment.  Does  it  not  follow,  that  there  is  no  difference 
between  a  surety  for  honesty  and  a  surety  for  payment  ?  No ;  they  differ  in 
many  points.  If  the  surety  said,  "  that  man  is  honest ;"  and  afterwards, 
if  the  debtor,  being  reduced  to  indigence  by  conflagration,  by  the  depreda- 
tions of  robbers,  or  the  like,  have  no  assets  whatever  for  the  payment  of 
his  debts,  his  honesty  is  unimpeached  ;  for  in  such  cireumstaneu  there  is  no 
sin  in  his  not  discharging  the  debt :  the  surety  for  honesty  shall  not  in  this 
case  be  compelled  to  pay  the  debt.  But  if  the  surety  say,  "  I  will  pay  the 
debt,"  then  indeed  that  surety  for  payment  shall  be  compelled  to  pay  it. 
Such  is  the  difference.  Again  ;  if  the  surety  for  honesty  say,  "  that  man 
is  wealthy,"  in  such  a  case,  should  it  be  proved  that  he  was  then  indigent, 
the  surety  for  honesty  or  trust  shall  pav  the  debt,  even  though  the  inability 
of  the  debtor  be  the  cause  of  its  remaining  undischarged  hy  him.  But  if 
wealthiness  b3  proved,  and  the  debtor  withhold  payment  through  dishonesty 
or  the  like,  a  surety  for  payment  would  in  that  case  be  compelled  to  dis- 
charge the  debt,  not  the  surety  for  trust.  This  also  constitutes  a  difference. 
There  is  again  a  difference  in  the  case  of  the  debtor's  decease ;  and  various 
distinctions  may  also  be  deduced  from  other  circumstances. 

In  fact,  when  the  surety  for  honesty  says,  "  that  man  is  trust-worthy  ;" 
if  he  punctually  paid  debts  K)rmerly  contracted  from  others  without  dispute, 
and  never  did  a  dishonest  act,  but  subsequently  practise  knavery  in  regard 
to  the  payment  of  this  debt,  the  surety  is  not  in  that  case  amenable ;  for 
none  can  know  future  events.  But,  when  the  surety  for  honesty  says, 
^  that  man  will  practise  no  knavery  ;  of  this  I  am  well  assured  ;  confiding 
in  my  words,  lend  him  the  money  without  hesitation ;"  then  indeed,  shoula 
the  debtor  afterwards  practise  knavery,  the  foolish  surety  must  pay  the  debt. 
If  a  surety  affirm,  that  a  dishonest  borrower  is  honest,  then  this  surety 
for  honesty  is  belied  and  must  pay  the  debt.  Providing  for  this  case,  the 
text  of  YfiiHAsPATi  expresses,  "  the  two  first  must  pay  the  sum  lent." 

"At  the  time  stipulated"  (CXLII)  ;  at  the  term,  as  stipulated  iry  the 
debtor.  For  example;  when  the  debtor  promised,  "  I  will  discharge  the 
debt  in  such  a  year  and  month,  on  such  a  day,"  it  must  be  paid  on  that 
very  day  in  that  month  and  year. 
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''  The  two  lasi  (the  sureW  for  pikjtneni  and  the  surety  for  delivery),  on 
defiAult ;"  ikeg  9hM  he  eompeUed  to  Juffil  their  engagemente,  if  they  do  not 
■pontftneously  pay  the  deht,  or  deliver  the  effects.  The  Metndoara, 

Here, ''  at  the  stipulated  term"  must  he  supplied  after  the  words  '^  pay 
the  deht." 

"  If  they  be  dead ;"  literally,  without  them  :  on  failure  Of  the  surety 
for  payment  and  of  the  surety  for  delivery,  in  consequence  of  their  death, 
absence,  or  i^eligious  seclusion  from  the  world.  Consequently,  should  a 
surety  for  appearance  or  honesty  die  or  go  to  a  foreign  country,  his  son  is 
not  bound  ;  but  if  a  surety  for  payment  or  delivery  die  or  go  to  a  foreign 
country^  his  son  is  held  bound. 

It  should  be  here  noticed^  that,  so  long  as  the  surety  for  appearence  or 
honesty  be  forthcoming,  the  debt  is  secured  by  a  surety,  and  bears  interest 
at  the  rate  of  an  eightieth  part  increased  by  an  eighth  (XXYII).  If  they 
die,  or  go  to  a  foreign  country  whence  their  return  cannot  be  expected,  the 
debts  are  thenceforward  unsecured  by  pledge  or  surety,  and  bear  interest  at 
the  rate  of  two  in  the  hundred.  But  the  grandson  of  a  surety  for  payment 
or  for  delivery  is  not  bound  If  hie  grantffather'e  engagemente,  as  will  be 
mentioned. 

CXLUL 

NIbkda  : — ^Three  sorts  of  sureties,  for  three  purposes,  are  mentioned 
by  the  wise ;  for  appearance,  for  payment,  and  for  honesty  : 

f.  If  the  debtors  fail  in  their  engagements,  or  if  hie  confidence 
misled  the  creditor^  the  surety  most  pay  the  debt ;  and  so  must  the 
surety  for  appearanee,  if  he  do  not  produce  the  debtor. 

For  three  purposes  in  respect  of  things,  namely  for  payment,  appear- 
ance, and  honesW,  three  sorts  of  sureties  are  mentioned.  What  is  to  be 
done  by  them  P  The  8age  declares  it  (CXLIII  2).  "^  If  the  debtors  fail  in 
their  engagements,"  if  they  do  not  discharge  the  debt,  ''the  surety," 
namely  the  surety  for  payment,  must  pay  the  debt.  "  If  hie  confidence 
misled  the  credUer  ;"  that  whereby  a  man  confides,  is  confidence.  If  what 
is  meant  by  that  term,  namely  the  confidence  of  the  surety  for  honesty, 
produce  incongruity,  or  excite  an  erroneous  notion,  (for  the  word  has  an 
inflection  which  bears  a  causal  sense  ;)  that  is,  if  the  assertion  of  the  surety 
pioduoe  error,  or  in  other  words  if  it  prove  false,  he  muet  pag  the  debt.  If 
the  reading  be  vibbdhitS  insted  of  virbdhitiy  it  muet  be  tMue  eamlaiued  ;  if 
confidence,  or  the  notion  excited  by  the  assertion  of  the  surety  for  honesty, 
be  miseonoeiyed,  or  prove  contrary  to  fact ;  that  is,  if  it  prove  false ;  or,  in 
short,  if  the  debtor  be  dishonest ;  the  surety,  namely  the  surety  for  confi- 
dence, must  pay  the  debt.  Such  is  the  meaning.  "  If  he  do  not  produce 
the  deUor  mi  court ;"  the  text  must  be  so  supplied :  if  he  do  not  compel 
the  i^pearMioe  of  the  debtor,  the  surety,  namely  the  surety  for  appearance, 
must  pay  the  debt. 

But  the  surety  for  delivery  is  not  here  mentioned ;  in  the  text  of 
NIbbba,  therefore,  three  sureties  only  are  noticed.  The  apparent  inconsis- 
tency is  thus  reconciled,  according  to  MiSBA ;  the  text  of  NIbxba  concerns 
only  sureties  for  debts,  but  the  text  of  Yb^haspati  concerns  both  loans 
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for  consumption  and  loans  for  use  ;  there  is  not,  consequently,  any  contra- 
diction. But,  according  to  others,  the  surety  for  delivery  falls  uuder  the 
general  description  of  surety  for  payment ;  for  there  is  no  material  difference 
between  a  surety  for  the  delivery  of  mortgaged  property  or  of  the  debtor's 
assets,  and  one  who  has  undertaken  the  payment  of  the  debt :  entertaining 
this  notion,  Nabeda.  has  only  mentioned  three  sorts  of  sureties.  Distin- 
guishing this  form  of  agreement,  "  if  the  debtor  do  not  pay  the  debt,  it  shall 
be  paid  by  me,'*  from  this  form,  "  obtaining  assets  from  the  debtor,  I  will 
deliver  them,"  or  distinguishing  the  engagements  to  pay  the  money  lent, 
and  to  deliver  the  property  mortgaged,  Vhihabpati  has  discriminated  the 
surety  for  payment  and  surety  for  delivery  :  there  is  not  consequently  any 
inconsistency.  In  effect  there  is  no  difference  of  meaning.  The  text  is 
cited  by  Hblatudua.  and  Chanbbswaba,  and  is  therefore  inserted  in  this 
Digest,  though  not  quoted  by  Laoshmid'haba  and  others. 

CXLIV. 

Yajnyawalcya  : — Suretiship  is  ordained  for  appearance,  for  honesty^ 
and  for  payment ;  the  two  first  sureties,  and  not  their  sons^  must 
pay  the  debt  on  failure  of  their  engagements,  but  even  the  sons  of 
the  last  maj/  be  compelled  to  pay  it. 

The  two  first,  the  surety  for  appearance  and  surety  for  honesty,  must 
pay  it  on  failure  of  their  engagements.  Even  the  sons  of  the  surety  for 
payment  may  be  compelled  to  pay  the  debt.  The  IHpacalicd. 

Since  the  son  of  the  surety  for  payment  is  alone  declared  liable  for  the 
debt,  it  appears  that  the  son  of  a  surety  for  appearance  or  for  honesty  is  not 
liable  for  the  debt.  Hereia  the  author  of  the  Mitdcshard  concurs  :  but  he 
has  delivered  this  gloss  on  the  term  ** honesty  *'  or  trust;  the  surety  says, 
"  confiding  in  me,  lend  him  the  money  ;  he  will  not  deceive  thee,  for  he  is 
son  of  such  a  one  ;  his  land  is  very  fertile ;  and  he  has  an  excellent  estate  :" 
and  all  other  circumstances  are  in  this  manner  almost  fully  particularized. 
That  no  real  inconsistency  with  the  text  of  Ybihaspati  exists,  has  been 
already  explained  in  the  gloss  on  the  text  of  Nabbda. 

CXLV. 

Catyayana  : — Let  tJie  king  cause  sureties  to  be  given  for  payment,  for 

appearance,  for  confidence,  or  for  honesty ^  for  the  matter  in  contest, 

and  for  ordeal ;  on  failure  of  their  engagements  they  shall  be  liable 

according  to  circumstances. 

**  For  payment ;"  for  the  discharge  of  the  debt,  and  for  the  delivery 
of  mortgaged  property  and  the  like.  "  For  appearance  ;"  for  producing  the 
debtor.  "  For  confidence ;"  for  trust :  the  words  are  synonymous.  "  For 
the  matter  in  contest"  with  the  creditor.  "  For  the  petformance  of  ordeal  :" 
that  surety  shall  be  compelled  to  pay  the  debt  "  on  failure  of  his  engage- 
ment ;"  or,  in  other  words,  if  the  engagement  be  not  perfornied.  Such  is 
the  sense,  as  apprehended  by  Chandeswaba. 

"  For  the  matter  in  contest;"  a  suit  being  instituted  by  the  creditor 
for  the  recovery  of  money  from  the  debtor,  he  whom  the  king  takes  as  a 
surety,  lest  the  debtor  or  creditor  abscond  through  apprehension  of  losing 
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the  oftuM)  i»  surety  for  tbe  action,  the  fourth  sort  of  surety,  as  al$o  directed 
by  a  text  which  will  be  quoted  from  Yajvtawalcta*.  This  surety  says, 
*'  if  that  man  do  not  appear  to  defend  the  suit,  he  shall  be  produced  by  me ;" 
or  he  says,  "  I  will  perform  what  may  be  required  from  that  man." 

Afberwards,  during  the  procedure,  if  ordeal  must  be  performed  by  the 
party  himself,  he  whom  the  king,  under  the  text  of  YiJirTi.WiLLOTA,  takes 
as  a  surety,  suspecting  the  creditor's  or  debtor's  wish  to  abscond,  because 
he  perceives  the  probable  deieotiott  of  his  £dsehood,  is  surety  for  ordeal,  the 
fifth  sort  of  surety.  He  says,  "  when  this  debtor  should  pass  ordeal,  I  will 
''then  produce  him ;"  'or  he  says,  **  I  will  perform  his  office."  This  should 
be  understood  incidentally  in  the  case  of  a  surety  for  the  creditor. 

This  text  should  be  placed  under  the  title  of  Administration  of  Justice. 
It  carries  an  t^^paremt  inconsistency  with  the  text  of  YbIhabpati,  where 
four  sorts  of  sureties  are  propounded.  That  may  be  reconciled  :  the  text 
ci  VbIhaspati  concerns  debts  done,  but  the  text  of  ClTTiTAVA  concerns 
Uw-suits  in  general ;  there  is  no  contradiction.  Or  the  sureties  for  the 
action  and  for  ordeal  fall  under  the  description  of  sureties  for  appearance, 
distinguished,  kcnoever,  by  the  dMerence  of  agreement.  Accordingly  Misra 
says,  the  surety  for  attending  the  decision  of  the  suit,  and  for  ordeal  and 
the  like,  as  mentioned  by  Gi^YlYAVA,  is  included  in  the  surety  for  appear- 
ance and  the  rest. 

According  to  the  last  interpretation  of  the  text  o/*  •  VbIhaspati, 
consistent  with  the  gloss  of  S6lapaki,  *'  matters  of  debt"  being  there 
specified,  the  apparent  contradiction  is  obviously  reconciled  in  this  mode  : 
in  matters  of  debt  there  are  four  sorts  of  sureties,  but  for  law-suits  in  gene* 
ral  there  are  five  sort^.  Some  however  hold,  that  when  a  suit  i0  instituted^ 
he  who  is  appointed  by  the  plaintiff  or  defendant,  who  is  himself  unable  to 
act,  to  be  his  representative  for  the  pursuit  or  defence,  is  surety  for  the 
action .  By  the  nature  of  the  undertaking,  if  he  be  east,  his  principal  is 
cast;  and  if  he  prevail  in  the  »mi,  his  principal  prevaib.  The  king  should 
exact  ft>oni  the  prinoipid  a  written  engagement  in  this  form, ''  his  success  or 
defeat  shall  fall  on  me." 

A  written  acknowledgment  should  be  executed  by  sureties  in  their  own 
handwriting,  or  in  that  of  another  person.  In  the  margin  of  the  written 
contract  of  debt,  the  surety  may  write,  '^I  such  a  one,  son  of  such  a  one, 
"  will  produce  unto  thee  such  a  one  thy  debtor,  on  a  certain  day,  month, 
<*  and  year,  (specifying  the  time  when  the  debt  ought  to  be  discharged,) 
"  provided  he  have  not  paid  the  debt  before  that  time  ;  should  I  fail  herein, 
^'  I  will  myself  discharge  the  debt  with  interest."  A  surety  for  confidence 
should  execute  a  similar  obligation,  but  call  himself  '*  surety  for  confidence," 
and  after  inserting  the  name  of  the  borrower,  and  other  particulars,  con- 
clude by  declaring  "  that  man  is  honest ;  if  this  assertion  prove  false,  the 
debt  shall  be  paid  by  me."  So  in  the  case  of  a  surety  for  payment,  for 
delivery,  for  the  action,  or  for  ordeal,  the  undertaking  abovementioned 
should  be  duly  recorded  in  writing.  By  the  surety  for  the  action,  according 
to  the  last-mentioned  opinion,  an  undertaking  may  be  reduced  to  writing 
in  this  form,  "  I  will  answer  the  plea  so  long  as  the  suit  remain  undecided, ^^ 
This  and  other  points  may  be  reasoned  according  to  received  practice. 


*  Not  again  cited  in  this  Di^pest.    I  subjoin  the  trannlatioii  aoooidiog  to  the  gloss  of 
QHUNAITDANA:  ^' Prom  both  narties  asm  ...  ...  ... 

fty  paying  the  mm  ai^fxdgtd,  and  ao  forth.** 


RiGHUNAirDANA :  **  From  both  narties  a  surety  must  ])e  taken,  able  to  penorm  the  decree 
and  80 
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That  the  debt,  not  being  discharged  by  the  debtor  at  the  stipulated 
period,  must  be  paid  bv  the  surety  for  payment,  is  evident  from  the  expres* 
sion  "on  failure  of  their  engagements.'*  A  special  rule  is  declared  in 
respect  of  a  surety  for  appearance. 

CXLVI. 
OatyAyana  propounds  it : — If  a  surety  for  the  appearance  of  a  debtor 
produce  him  not  at  the  time  and  in  the  place^o^^tfj  m,  he  shall 
discharge  the  debt,  unless  he  was  prevented  by  ilie  act  of  GrOD  or 
the  king.       • 

2.  Afler  the  time  of  difficulty  has  past,  the  surety,  who  still  does 
not  produce  him,  shall  pay  the  debt ;  and  the  same  law  is  declared^ 
even  if  the  debtor  should  die, 

''  At  the  time  and  in  the  place ;"  the  surety  for  appearance  having 
promised,  "  I  will  produce  the  debtor  at  such  a  time  and  in  such  a  place,"  if 
he  do  not  produce  him  at  that  time  and  ia  that  place,  becomes  liable  for 
the  condition  of  the  writing,  namely,  for  the  debt ;  that  is,  he  must  pay 
the  debt  to  the  creditor :  such  is  the  sense  of  the  first  part  of  the  text : 
«nd  this  was  conveyed  by  a  former  text ;  but  a  special  rule  is  subjoined, 
"  unless  he  was  prevented  by  the  act  of  God  or  the  king."  If  the  debtor 
i^bscond  through  fear  of  the  king,  in  consequence  of  another's  fault,  or  if  he 

to  to  another  country,  promising  to  return  at  the  close  of  a  month,  but  be 
etained  by  illness  a  year  or  more^  the  surety  for  appearance  is  not  blame* 
able  for  not  producing  the  debtor. 

"After  the  time  has  past;"  after  the  king's  violence  has  past  away, 
and  so  forth.  After  relief  from  appreheneion  ^the  king's  vtobnoe,  or 
after  his  return  to  his  home  on  recovery  from  sickness,  if  the  aurety  still  do 
not  produce  him,  through  dishonesty,  inability,  or  the  like,  the  king  shall 
compel  the  surety  to  pay  the  debt.     The  text  should  be  so  supplied. 

''And  the  same  law  is  declared,  even  if  the  debtor  should  die ;"  that 
is,  the  surety  must  pay  the  debt.  The  Retndcara. 

This  opinion,  literally  taken,  is  inconsistent  with  reason  ;  for  favour  is 
shown  him  if  he  be  prevented  by  the  act  of  €k>D  or  the  king,  but  none  ia 
shown  in  the  case  of  death,  which  is  the  most  absolute  hindrance  arising 
from  the  act  of  God.  Its  purport  must  therefore  be  assumed  according  to 
the  exposition  of  YAchbspati  Misra;  and  that  is  meant  in  the  Retndearm. 
His  exposition  is  as  follows :  when  the  time,  at  which  the  surety  undertook 
to  produce  the  debtor,  has  past  without  any  hindrance  from  the  act  of  Gob 
or  the  king;  or,  in  the  case  of  hindrance  by  the  act  of  God  or  the  king, 
after  that  diffieulty  ceased;  if  the  surety  still  procrastinate,  thinking,  "  £ 
am  surety  for  appearance,  and  not  bound  for  payment ;  I  will  produce  the 
debtor  two  months  hence,  but  at  present  I  will  attend  to  my  own  business  ;** 
in  such  a  case,  if  the  debtor  afterwards  die,  the  surety  must  pay  the  debt. 
Such  is  the  sense  of  the  phrase :  and  this  is  also  the  import  of  the  text  of 
VbXhaspati,  "  on  failure  of  their  engagements,  the  two  first  must  pay  the 
3um  lent"  (G^SIjII  3).  Menu  also  declares,  that  the  surety  for  appearance 
must  himself  pay  the  debt,  if  he  do  not  produce  the  debtor. 
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CXLVII. 
Menu  : — Tbe  maii  who  becon^es  surety  for  the  appearance  of  a  debtor 
in  this  world,  and  produces  him  not^  shall  pay  the  debt  out  of  his 
own  propertj'. 

Mqst  dispose  himself  to  paj  the  debt  out  oi  his  own  property. 

Here  it  shonld  be  obsei'ved,  that  when  the  agreement  is  simply  thisj 
"  I  will  produce  or  show  the  debtor  at  such  a  time/'  and  no  ]p]^ce  be  speci*> 
fied ;  if  he  show  him  on  that  very  day,  labile  busied  in  holy  worship  or  the 
like,  or  occupied  with  other  affairs,  and  so  forth,  it  might  be  supposed,  oq  a 
cursory  view,  that  the  agreement  is  not  violated  :  hue  we  humbly  think  it 
reasonable  to  affirm,  that  in  such  a  case  the  agreement  is  in&iM^ed  ;  for  the 
creditor  requires  the  debtor  to  be  produoed  at  the  time  agreed  <m,  tjbat  he 
may  recoTor  the  sum  lent ;  he  requires  him  to  be  so  produced,  $»  may  tend 
to  the  recovery  of  the  money :  this  the  surety  undertakes  to  fulfil,  and  the 
tems  of  his  engaoentent  must  be  to  understood ;  but  it  is  not  fulfilled  by 
indicating  ti^  im$r  at  such  a  time,  when  he  is  not  amenable :  the  surety 
must  therefore  show  the  debtor  at  a  time  when  he  is  at  leisure,  •fti^««i6Vta^fe. 
Such  is  the  modem  mode  of  interpretation. 

A  rule  has  been  propounded  for  the  case  of  a  debtor  absconding  through 
l^e  fault  of  another ;  what  is  the  rule  if  he  abscond  to  evade  payment  of 
the  debt  ?  On  this  point, 

CXLVIII. 

Vbihaspati  declares : — Let  the  creditor  allow  time  for  the  surety  to 
search  for  the  debtor  who  has  absconded ;  a  fortnight,  a  month,  or 
six  weeks,  according  to  the  distance  of  the  place  where  lie  mag/  be 
9uppaeedfo  lurk : 

2.  Let  no  sureties  be  excessively  harassed ;  let  them  gradually  be 
compelled  to  pay  the  debt ;  let  them  not  be  attacked  if  the  debtor 
be  at  hand,  aTid  amenable :  such  is  the  law  in  favour  of  sureties. 

"  For  the  debtor,  who  is  misfung,  or  has  absconded  ;*'  according  to  the 

literal  sense  of  the  verb  na4,  be  invisible,  or  not  to  be  found.  "  According 
to  the  distance  of  the  place  ;'*  accotding  to  the  remote  or  near  situation  of 
the  place,  and  so  forth.  **  Gradually  :"  without  the  consent  of  the  surety, 
the  whole  sum  shall  not  be  at  once  exacted  at  the  stipuhtted  term.  "  If  the 
debtor  be  at  hand  ;"  if  he  be  present,  or  if  he  be  willing  to  pay  the  debt, 
sureties  must  not  be  required  to  produce  the  debtor,  or  pay  the  debt. 

In  respect  of  a  surety  for  honesty,  a  text  of  law  cited  in  the  Reindcara 
propounds  a  role. 

CXLIX. 

SmrUi : — From  a  malicious  debtor,  who  is  on  any  account  disposed, 

through  enmity,  to  take  the  protection  of  a  stranger,  professedly 

ItoitUe  to  his  creditor y  or  to  do  any  thing  inauspicious  io  him,  or  to 

adopt  the  conduct  of  wicked  men, 
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2.  Let  a  surety  for  honesty  be  tak^i  as  a  preeaiUion  against  such 
beharionr ;  if  his  conduct  belie  the  promise^  bis  surety  most  pay 
the  debt. 

*'  From  a  malicious  debtor,  who  is  dbposed,  Stc»'*;  whose  mind  is  bent 
on  taking  the  proteotiim  of  a  stranger,  that  is,  of  a  professed  enemy  to  the 
creditor ;  on  doing  any  thing  inauspicious  to  the  creditor ;  or  on  adopting 
the  conduct  of  wicked  men,  such  as  thieves  and  the  like.  Why  should  a 
debtor  take  the  protection  of  his  creditor's  antagonist  ?  In  reply  to  this, 
he  adds,  '^  through  enmity :"  lending  hb  own  money,  the  creditor  confers 
a  favour ;  when  he  demands  his  money,  the  malice  of  a  wicked  man  is 
roused.    This  is  obvious.  The  Setndcara, 

"  Js  apr^eauHom  against  such  behaviour ;"  lest  he  should  take  refuge 
with  a  professed  enemy  of  the  erediiar^  and  so  forth  :  let  some  person  be 
taken  as  surety  for  honesty  or  confidence ;  that  is,  for  the  certainly  that  be 
will  not  seek  the  protection  of  a  professed  enemy,  and  so  forth.  Such  is 
the  sense  of  the  first  phrase.  He  is  in  reality  surety  lor  honesty.  He 
says, ''  that  man  is  honest,  he  will  be  ready  to  pay  the  debt,  and  will  not 
taKe  refiige  with  thy  professed  enemy." 

**  If  his  conduct  belie  the  pronuse ;"  if  it  be  difierent  from  what  was 
promised :  taking  the  protection  of  the  creditor's  enemy,  if  he  discbaige 
not  the  debt,  the  king  shall  compel  the  surety  to  pay  the  debt  at  the  ckMe 
of  the  stipulated  term.  Such  is  the  sense  of  the  last  phrase :  and  this  is 
also  the  import  of  VbIhabpati's  expression,  "  on  failure  of  their  engage- 
ments, the  two  first  must  pay  the  sum  lent." 

On  this  text  (CXLVIII)  Chandsswaba  remarks,  that  "  wherever 
confidence  is  wanting,  the  king  should  require  a  surety  for  confidence  or 
honesty  to  be  given."  Accordingly,  if  the  creditor  refuse  the  loan,  appre- 
hending the  insolvency  of  the  borrower,  and  some  person  affirm,  "  he  is  not 
insolvent;"  and  if  the  creditor,  confiding  in  that  assurance,  lend  the 
money ;  that  person  also  is  a  surety  for  confidence,  as  has  been  already 
noticed.  This  and  other  points  may  be  reasoned.  Bence  BHAVAnivA  has 
said,  if  it  be  affirmed  by  some  person,  ''  that  man  is  not  thy  debtor,  but 
some  oOier  honest  roan,"  should  it  be  afterwards  proved  by  other  evidence 
that  he  was  the  debtor,  that  cheat  is  deemed  a  surety.  According  to  th» 
opinion  of  Bhavadeva,  it  must  be  understood,  that  if  a  cheat,  sent  by  the 
debtor,  make  such  affirmation,  be  is  only  deemed  a  surety  for  confidence  ; 
but  if  he  make  tliat  affirmation  when  questioned  by  the  king  or  the  umpire, 
he  is  a  peijured  witness,  and  shall  undergo  the  punishment  of  falae 
testimony. 

In  law-suits  there  are  three  sorts  of  sureties ;  the  representative  of  the 
party  who  pleads  his  suit ;  the  surety  for  his  appearance ;  and  t^  surety 
for  the  sum  which  may  be  due  from  him.  This  and  other  points  may  be 
understood  from  popular  praotiee.  It  has  been  almost  expressly  dediimd 
already,  and  should  be  further  discussed  under  the  title  of  Administration 
of  Justice. 

What  should  be  done  in  the  case  of  a  surety  for  ordeal,  CirriTANA 
declares, 
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CL- 

CiTTATAMA : — ^At  the  time  tad  place  when  the  ceremcMiy  sfaonld  be 
performed,  if  he  fail  in  ever  so  small  a  degree,  the  suretj  shall  be 
compelled  to  pay  the  sum  as  a  just  debt :  such  is  the  law  respecting 
proved  debts. 

''  When  the  ceremony  should  be  performed;'*  when  ordeal  should  be 
performed.  The  BetniMra. 

The  meaning  is,  that  this  concerns  ordeal*  If  the  surety  for  ordeal, 
having  declared,  "when  ordeal  shall  take  place,  I  will  produce  that  man," 
should  pass  that  day,  however  inconsiderable  the  delay  may  be;  if  he 
delay  it  one  watch,  or  even  half  a  watch  beyond  the  day  appointed ;  the 
surety  who  entered  into  that  engagement  must  pay  the  sum  '*  as  a  just  debt" 
proved  to  be  due.  So  much  has  been  delivered  by  way  of  commentary  on 
the  preceding  text  of  CattAtaka  (CXLV).  Menu  has  delivered  a  text  of 
the  same  import  with  the  expression  of  Vb!haspati,  "  and  even  their  sons 
if  they  be  dead"  (CLI  2). 

«  A  surety  for  payment"  (CLI  2) ;  a  surety  who  has  formally  declared, 
"  I  will  pay  the  debi**  Since  the  text  (CXLII)  expresses,  "  even  their  sons 
if  they  be  dead,"  "  heirs  "  ma^  here  eignjfy  tone  (CLI  2).     The  Betndeara. 

Bven  the  surety  for  delivery,  mentioned  by  VbIhaspati,  is  considered 
by  MlHU  as  the  same  with  the  surety  for  payment.  By  specifying  the 
surety  for  payment,  he  exempts  the  son  of  a  surety  for  appearance,  or  for 
honesty :  and  that  has  been  expressly  declared  by  Menu  in  the  text  which 
precedes  the  passage  quoted. 

OLL 

Menu  :— But  money  due  by  a  surety,  or  idly  promised  to  musicmns  and 
aetreeeee^  or  lost  at  play,  or  due  for  spirituous  liquors,  or  what 
remains  nnpaid  of  a  fine  or  toll,  the  son  of  the  surety  or  dd^tor  shall 
not  tn  general  be  obliged  to  pay. 

2.    Such  is  the  rule  in  case  of  a  snrety  for  appearance  or  good  behavi- 
our ;  but  if  a  surety  for  payment  should  die,  the  judge  may  compel 
even  his  heirs  to  discharge  the  debt. 
"  Money  due  by  a  surety ;"  what  was  payable  by  a  surety. 

CULL^CABHATTA. 

Idle  promises  and  the  rest  will  be  discussed  in  the  chapter  on  Payment 
of  Debts. 

**The  son  shall  not  be  obliged  to  pay  money  due  by  a  surety  :"  this, 
which  had  been  previously  mentioned,  must  be  understood  of  money  due  by 
his  fether,  who  was  surety  for  appearance.  CtTLL*OABHATTA, 

The  word  "  appearance"  must  allude  to  the  debtor  as  a  near  term. 
The  honest  and  dishonest  proceeding  of  a  debtor  had  also  been  propounded  : 
hence  the  surety  for  honesty  is  also  comprehended  under  the  text.  This 
Yajktawalcta  makes  evident. 
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CLII. 

YAjnyawalcya  :— Should  a  surety  for  the  appearance  or  tlie  honesty 
of  another  die,  his  sons  need  not  pay  the  debt ;  but  the  sons  of  a 
surety  for  payment  or  delivery  must  pay  the  sum  lent^  or  dAwer  the 
thing  undei^taketi, 

"  Surety  for  the  honesty  of  another ;"  surety  for  the  good  hehaeiour  of 
the  debtor,  giving  confidence  to  the  lender,  "  Die"  is  illustrative  of  seclu* 
sion  from  the  world,  remote  absence,  and  the  like.  *'  The  sons  of  a  surety 
for  payment :"  the  literal  interpretation  is  this  ;  the  sons  of  those  who  are 
bound  for  payment,  that  is,  who  are  sureties  for  the  discharge  of  a  debt  or 
the  delivery  of  mortgaged  pro|>erty,  must  pay  the  sum  lent. 

"  Those  who  are  bound  for  payment ;"  the  sons  of  a  surety  for 
payment.  The  Setndeara. 

A  surety  for  delivery  is  comprehended  under  the  terms  of  the  text. 
That  in  some  instances  the  son  of  a  surety  for  appearance  must  also  discharge 
the  debt,  CAttayaka.  declares. 

OLIII. 
CAtyayana  : — Should  a  man  become  surety  for  the  appearance  of  a 
debtor  from  whom  he  had  received  a  pledge  as  his  own  security^  the 
creditor,  if  tlutt  surety  die^  may  compel  his  son  to  pi^  the  debt  on 
proving  the  whole  case. 

If  he  became  surety  for  the  appearance  of  the  debtor,  a(ler  receiving  a 
pledge ^r  hie  indemnity y  and  the  whole  case  be  proved  by  the  claimant  or 
creditor  ;  then ,  if  that  surety  be  dead,  his  son  may  be  compelled  to  pay  the 
debt.  "  An3'.how"  and  "  the  person  bound"  must  be  understood,  for  the 
purpose  of  making  the  agent  in  the  sentence  the  same,  agreeably  to  rake  of 
grammar ;  *^  should  a  tnan  become  surety  efttr  receiving  a  pledge^  and  be  any^ 
how  proved  to  have  received  that  pledge^  ^c."  "  Proved  is  in  the  regular 
passive  form. 

Thus  a  borrower  asks  a  loan  of  a  money-lender,  and  ho  requires  a 
surety  ;  but  the  surety,  for  his  own  assurance,  demands  a  pledge :  in  such  a 
case,  he  became  surety  for  the  appearance  of  a  debtor,  from  whom  he  had 
received  a  pledge.  If  that  surety  die,  and  the  debtor  also  die,  or  be  unable 
to  discharge  the  debt,  the  son  of  the  surety  may  be  compelled  to  pay  it. 
That  debt,  however,  was  not  secured  by  a  pledge  delivered  to  the  creditor  ;  the 
interest  therefore  shall  be  computed  at  the  rate  of  an  eightieth  part  increased 
by  an  eighth.  *'  Appearance"  is  here  illustrative  of  a  more  general  sense. 
Hence,  if  a  surety  for  honesty  also  take  a  pledge  as  his  indemnity  and  die 
unexonerated,  his  son  may  aUo  be  compelled  to  pay  the  debt ;  for  Mbnu, 
using  the  exprestiion  '*  a  surety  other  than  for  payment,"  intends  the  surety 
for  honesty  as  well  as  the  surety  for  appearance,  who  are  hoth  different 
from  the  surety  for  payment.  May  not  the  expression  used  in  the  text  of 
Mbktj  (CLIV),  "  a  surety  other  than  for  payment,"  be  restricted  to  the 
surety  for  appearance,  since  that  coincides  with  the  text  of  CAtyAyawa  ? 
If  the  surety  for  honesty  have  likewise  received  a  pledge,  why  should  not 
his  son  pay  the  debt,  since  the  reason  of  the   law  applies  equally  to  both  ? 
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j&cooi'dingly  this  gloss  is  delivered  in  the  Mitdeskard  on  the  text  of 
Cattataka  (CLifl)  :  "  surety  for  appearance"  is  illustrative  of  surety  for 
honesty.  However,  the  text  ts  there  pimmI,  <'  even  without  assets  lefb  by  his 
father,"  instead  of  "  on  proving  the  whole  case." 

CLIV. 

Mknu  : — On  what  account  then  is  it  that,  after  the  death  of  a  surety 

other  than  for  payment,  the  creditor  may  in  one  case  demand  the 

debt  of  the  heivy  all  the  affairs  of  the  deceased  being  known  and 

proved  ? 

This  is  a  question  proposed.  "  Surety  other  than  for  payment ;"  differ- 
ent from  the  surety  for  payment,  namely  a  surety  for  appearance  and  so 
forth.  **  All  the  aff^rs  of  the  deceased  being  known  and  proved  :"  the 
circumstances,  such  as  the  receipt  of  a  pledge,  hein^ proved,  that  having  been 
taken  ;  and  the  receipt  of  the  pledge  by  the  surety  being  known  and  proved, 
and  so  forth.  "  The  creditor,  literally  the  givei ;"  the  person  who  delivered 
a  ban.  After  the  death  of  that  surety,  on  what  account,  and  from  whom, 
can  he  demand  payment  of  the  debt,  since  the  surety  kimseffiB  dead  p  This 
is  a  question  proposed.    The  answer  follows  : 

CLV. 

Menu: — If  the  surety  had  received  money  from  the  debtor,  and  had 
enough  to  pay  the  debt,  the  son  of  him  who  so  received  it  shall 
discharge  the  debt  out  of  his  inlierited  property  :  this  is  a  sacred 
ordinance. 

If  the  debtor  had  given  money,  if  money  had  been  given  by  the  debtor, 
(to  the  surety  of  course,  from  the  purport  of  the  text ;)  then  the  surety  has 
enough  to  pay  the  debt ;  he  has  a  lien  on  money  applicable  to  the  payment 
of  the  debt  (money  of  course  received  from  the  debtor).  His  son  therefore 
shall  discharge  the  debt  "  out  of  his  property."  The  money  so  received 
is  referred  secondarily  to  his  son.  '*  This  is  a  sacred  ordinance ;  it  is  direct- 
ed in  the  system  of  jurisprudence  that  he  shall  discbarge  the  debt.  Such  is 
the  interpretation  delivered  in  the  JRetndcara,  But  Cullucabhatta 
explains  the  term  as  an  epithet  of  surety  ;  it  signifies  one  to  whom  property 
has  been  given  as  a  pledge  :  and  thereby  having  in  his  hands  a  lien  on  a  sum 
sufficient  to  pay  the  debt,  his  son  shall  discharge  it, 

HsLAYUOHA  otherwise  expounds  the  phrase,  "  all  the  affairs  of  the 
deceased  being  known  and  proved  :"  '  the  circumstance  of  his  not  having 
received  any  pledge  being  known  and  proved.'  Thus,  if  he  became  surety 
without  having  received  a  pledge,  and  the  whole  case  be  known  and  proved, 
on  what  account  could  the  creditor  demand  the  debt ^ro^n  his  son  alter  his 
death  P  Of  course  on  no  account.  Hence,  after  the  death  of  one  who  be- 
came surety  for  the  appearance  of  another  without  receiving  a  pledge,  the 
judge  shall  not  compel  his  son  to  discharge  the  debt.  But  the  subsequent 
text  (CLV)  is  explained  as  above.  In  effect  there  is  no  difference.  How- 
ever, the  law  concerning  money  duo  by  a  surety  £or  appearance,  already 
propounded  (Ctl),  would  be"m»/y  repeated  in  the  subsequent  text  (CLIV). 
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''  If  the  surety  had  received  money  ;'*  if  property  had  been  delhret>ed 
to  him  not  amounting  to  gifb.  Consequently,  if  e£fectB  had  been  dcdiTered 
to  the  surety  by  way  of  deposit,  without  dedaring  a  positive  gift  and  so 
forth  ;  if  the  surety  be  such,  we  soy,  his  son  shall  £scharge  the  debt  out  of 
his  property,  namely  the  property  which  is  in  his  posession  held  as  a  depo- 
sit. He  must  discharge  it,  although  he  hold  no  properly  given  to  him. 
This  takes  place  when  the  surety  for  appearance  has  not  produced  the  debtor 
and  that  debtor  aflerwards  die,  or,  though  living,  is  insolvent.  This 
case  is  intended.  Or,  with  a  view  to  the  case  of  a  surety  Ibr  payment,  this 
text  (CLIV)  enforces  the  sense  of  the  preceding  text.  ''  AM  the  affiurs  of 
the  deceased  being  known  and  proved  ;*'  the  whole  circumstance  of  his  not 
having  received  a  pledge  being  known  and  proved.  On  what  account  then 
might  the  creditor  demand  the  debt,  after  the  death  of  a  surety  for  appear- 
ance, who  had  received  no  pledge  P  It  follows  of  course,  that  on  no 
account  can  he  demand  it.  By  the  condition  specified,  that  the  receipt  of  no 
pledge  be  proved,  it  is  intimated,  that,  if  he  became  surety  for  the  appear- 
ance of  a  debtor,  from  whom  he  received  a  pledge,  then,  should  he  die,  the 
creditor  may  recover  the  debt  from  his  son. 

If  there  be  several  sureties,  by  whom  must  the  debt  be  paid  P  and 
what  shall  be  the  decision  of  sueh  a  case  P  For  instance ;  if  there  be  many 
sureties  for  payment,  or  many  sureties  for  appearance,  or  honesty,  who  have 
received  a  pledge  ;  in  such  a  case  may  payment  be  required  from  any  one  of 
them  P  or  must  they  all  pay  their  proportionate  shares  of  the  debt  P  or 
each  Severally  pay  the  whole  sum  P 

CLVI. 
Yajnyawalcta  : — ^When  there  are  two  or  more  sureties  jointly  bound, 
they  shall  pay  their  proportionate  shares  of  the  debt ;  but  when  they 
are  bound  severally,  the  payment  shall  be  made  by  any  one  ofthem^ 
as  the  creditor  pleafies. 

At  the  time  of  contracting  the  debt,  if  it  were  settled  by  the  express 
declaration  of  the  creditor  or  of  the  debtor,  or  by  the  engagement  of  the 
sureties  themselves,  that  the  creditor  shall  receive  the  debt  from  the  hands 
of  any  one  of  several  sureties  bound  for  the  same  debt,  this  text  propounds 
a  rule  of  decision  for  that  case.  Two  or  more  persons  may  become  sureties 
in  consequence  of  the  creditor's  requisition  :  for  instance,  ho  may  require 
several  sureties,  reflecting, ''  if  a  single  surety  die  as  well  as  the  debtor,  from 
whom  could  the  debt  be  recovered  P"  Or  the  debtor  may  ingenuously  give 
several  sureties.     Other  cases  may  be  easily  supposed. 

The  sense  of  the  text  is  this :  when  there  are  many  suretlea,  they  must 
make  up  the  sum  according  to  their  proportionate  shares,  and  pay  it  to  the 
creditor.  The  whole  meaning  is,  that  the  general  law  directs  payment  of 
the  debt  by  proportionate  shares,  in  the  case  of  many  sureties  for  the  same 
debt.  He  propounds  a  special  rule  :  "  but  when  they  are  bound  severally, 
<fec."  If  they  be  bound  in  the  same  manner  as  a  single  surety  :  if  any  man 
singly  become  surety  for  a  debt,  as  that  whole  debt  must  be  discharged  by 
him,  so,  if  they  become  severally  bound  for  the  payment  of  the  whole  debt, 
it  may  he  exacted  from  any  one  of  fhem.  When  these  sureties  become  so 
bound,  the  payment  shall  be  made  hy  any  one  of  them,  as  the  creditor 
pleases.     Consequently,  should  the  cr^itor  choose  to  require  payment  of 
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the  whole  debt  from  Dbtabatta.  alone,  it  must  be  discharged  bj  Dstabatta 
alone ;  if  he  choose  to  reqaire  payment  of  the  whole  debt  from  any  one  of 
them,  it  must  be  paid  by  any  one  of  them  :  but  if  he  choose  to  require  it 
from  all  proportionally,  it  must  be  discharged  by  all  the  iiureties.  In  this 
and  other  similar  modes  should  be  understood  the  creditor's  option. 

If  the  creditor  be  desirous  of  exacting  payment  of  the  whole  debt  from 
each  of  the  sureties,  what  would  be  the  consequence  ?  Since  that  is  contrary 
to  justice,  his  wish  of  exacting  an  undue  sum  would  be  fruitless :  for,  who  can 
obtain  many  hundred  auvemas  for  a  loan  of  one  hundred  auvernat  f  To  detail 
the  reason  of  the  law  would  uimecessarily  swell  the  book  ;  it  is  therefore 
unnoticed. 

Should  the  creditor  choose  to  exact  payment  of  the  whole  debt  from  any 
one  surety,  it  is  settled  that  he  must  discharge  it.  Having  paid  it,  may  that 
surety  recover  from  all  the  other  sureties  their  proportionate  shares  of  the 
debt  P  On  this  question  a  certain  author  has  said,  he  shall  not  recover  ihevr 
proportionate  shares  from  the  other  euretiee,  since  no  law  hoe  expressly 
declared  it :  for  the  general  rule  directs,  that  *'  they  shall  pay  their  propor- 
tionate shares  ;  and  it  is  intimated  by  a  special  rule,  that  "  payment  shall 
be  made  as  the  creditor  pleases."  Consequently,  when  there  are  two  or 
more  sureties  bound  like  a  single  surety  for  the  payment  of  the  whole  debt 
without  mutual  connection  or  joint  responsibility  y  then  the  payment  shall 
be  made  as  the  creditor  pleases  :  he  may  exact  payment  of  the  whole  debt 
from  any  one  of  them,  or  from  all  the  sureties,  under  the  authority  of  that 
special  rule.  In  a  different  case,  when  two  or  more  sureties  are  jointly  bound, 
they  must  pay  their  proportionate  shares  of  the  debt :  how  could  one  surety, 
having  discharged  the  whole  debt,  recover  from  the  rest  their  proportionate 
shares,  when  all  were  severally  bound  like  a  single  surety  ?  The  law  forbids  it. 

That  is  wrong ;  for  the  general  and  particular  rules  would  be  irrelevant, 
since  there  would  be  no  contradiction  of  sense,  or  exception.  In  all  cases 
where  two  or  more  persons  have  become  sureties,  all  the  sureties  shall  pay 
their  proportionate  shares  of  the  debt ;  but  if  they  be  severally  bound  like  a 
single  surety,  another  distinction  is  stated,  namely,  that  payment  shall  be 
made  as  the  creditor  pleases  :  as  in  the  injunction,  **  give  curds  to  the  priests, 
and  diluted  eurds  to  the  Caundinyas,*'  meaninc^  to  those  who  haye  officiated 
at  the  solemn  rites.*  In  fact,  the  expression,  "  as  the  creditor  pleases," 
should  be  considered  only  as  a  circumstance  of  the  action.  That  action  is 
suggested  by  the  nearest  terra,  **  they  shall  pay  :"  and  the  agents  in  the 
sentence  are  the  sureties  just  mentioned.  It  appears,  therefore,  that  imme« 
diate  payment  must  be  made  by  the  exertion  of  any  one  of  them,  or  by  all 
the  sureties,  at  the  option  of  the  creditor  ;  and  that  exertion  consists  in 
making  up  the  sum  by  any  possible  means,  and  so  forth.  It  follows,  that 
all  must  ultimately  pay  their  proportionate  shares  of  the  debt.  There  is 
not  consequently  any  difficulty.  Again  ;  if  any  one  surety  refuse-  to 
pay  his  share  of  the  debt,  the  king  shall  compel  him  to  pay  it.  But  if  any 
one  of  many  sureties  say,  "  I  will  alone  discharge  the  debt,"  no  law  directs 
that  it  shall  be  solely  paid  by  him ;  reason  alone  suggests  it. 

When  the  debtor  gives  a  second  surety  for  payment,  or  for  appearance, 
to  the  surety  for  payment ;  in  that  case  also,  like  a  creditor  obtaining  the 
sum  from  the  surety  who  is  responsible  to  him,  the  original  surety  should 

*  I  insert  the  whole  example,  which  is  incomplete  in  the  citation.  The  speciil  injone- 
Hon  is  an  ezception  to  the  general  precept,  fiat  a  rule,  unconnected  with,  and  independwit  sf 
another,  is  not  a  particular  or  exceptive  rule. 
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pay  the  debt  to  the  creditor  ;  but  the  subordinate  surety  cannot  be  attacked 
by  the  original  creditor.  So,  in  other  cases,  a  rule  of  decision  may  be  deduced 
by  the  reader  himself. 

If  the  sureties  become  severally  bound,  each  for  his  own  undertaking, 
they  may  each  be  severally  compelled  to  pay  the  whole  sum,  for  tohick  he 
became  bound,  to  the  creditor.  In  this  gloss  of  the  Vivdda  Rr.tndcara, 
'*  each  severally''  signifies  one  by  one  \  intending  the  case  of  more  than  one 
separate  engagement, 

**  As  the  creditor  pleases  :"  for  instance,  when  the  engagement  is  made, 
the  creditor  says,  '^  at  my  option  the  sum  may  be  exacted  from  any  one  surety  ; 
I  am  not  restrained  to  make  a  joint  demand  ;  any  one  surety  must  pay  the 
whole  sum."     Such  is  the  sense.  The  Vivdda  ChirUdmeni. 

This  point  has  been  sufficiently  explained  by  the  text  of  YiiiHASPATi 
(CXLII 3).  If  the  surety  for  payment  die,  it  is  established  that  the  debt 
may  be  recovered  from  his  sou ;  shall  it  be  recovered  with  or  without  interest  ? 

CLVIL 
Vyasa  : — The  son  of  a  son  shall  in  getieral  pay  tho  debt  of  his  grand- 
father, but  the  son  only  shall  pay  the  debt  of  his  father  incurred  by 
his  becoming  a  surety,  and  both  of  them  without  interest ;  but  it  is 
clearly  settled,  that  their  sons,  th^  great  grandson  and  grandson 
respectively y  are  not  morally  bound  to  pay. 

The  sense  is,  the  graud^^on  must  pay  the  debt  which  was  contracted  by 
his  paternal  grandfather  without  giving  a  pledge.  This  must  be  considered 
as  appertaining  to  the  title  of  Payment  of  Debts.  '^  The  debt  of  his  father 
incurred  by  his  becoming  a  surety  ;"  if  his  father  became  surety  for  the  pay* 
ment  of  a  debt  due  from  any  person  ;  or,  taking  a  pledge,  became  surety  for 
his  appearance  or  honesty ;  then,  should  the  father,  die,  his  son  must  pay  that 
debt  without  interest;  he  must  only  pay  the  exact  sum  borrowed,  and  no  inter- 
est upon  it.  Consequently,  the  entire  debt  of  the  grandfather  must  be  paid  by 
the  grandson  without  interest ;  and  the  debt  of  the  father,  incurred  by  his  be- 
x^oming  a  surety,  must  be  paid  by  the  son  without  interest.    The  Jietndcara, 

Here  the  entire  debt  of  the  grandfather  signifies  the  debt  contracted 
by  the  grandfather  with  a  stipulation  of  interest.  "  Their  sons  are  not 
morally  bound  to  pay  ;**  a  son  of  the  grandson,  and  a  son  of  the  son.  The 
great  grandson  need  not  pay  any  debt  of  his  great  grandfather,  nor  the 
grandson  the  debt  of  his  grandfather  incurred  by  becoming  a  surety. 

CLVIII. 
CatyIyana  : — Money  due  by  a  surety  need  not  on  any  acconnt  be  paid 
by  his  grandsons,  but  in  every  instance  such  a  debt  incurred  by  his 
father  must  be  made  good  by  a  son  without  interest. 

The  debt  of  a  grandfather,  incurred  by  his  becoming  a  surety,  need  not 
be  paid  by  grandsons  :  such  a  debt  shall  only  be  paid  by  a  son  ;  still,  how- 
ever, without  interest.  To  denote  this,  the  particle  i.^  employed.  The  con- 
nective sense  is,  that  the  son  is  also  exempted  from  the  payment  of  interest. 
From  the  expression  '*  in  ev^y  instance,"  a  certain  author  has  deduced,  that 
tbe  debt  of  his  father,  incurred  by  his  becoming  a  surety,  or  on  his  own 
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account,  shall  be  paid  by  the  son  without  interest,  as  a  debt  incurred  by  his 
grandfather  u  paid  by  a  grandson  toithout  interest.  That  is  wrong  ;  for  it 
is  inconsistent  with  a  text  which  will  be  cited  from  Vbihaspati  (CLXVII  2), 
and  with  the  gloss  of  Chakdeswaba,  '*  the  debt  must  be  paid  by  sons  with 
interest,  as  if  it  were  their  own."  Hence  the  expression  "  in  every  instance" 
must  be  understood  to  signify  "  in  every  instance  of  a  surety  for  payment  and 
so  forth." 

CLIX. 

Smritij  cited  in  the  Mitdcsltara  : — Shoald  the  debtor  be  insolvent,  and 
the  surety  have  assets,  the  principal  only  must  be  paid  hy  his  son ; 
he  is  not  liable  for  the  payment  of  interest. 

This  text  also  ordains  the  payment  of  a  debt  without  interest  by  the  son 
of  a  surety  for  payment.  ^  hat  proof  is  there  that  the  debt  shall  be  discharged 
without  interest  by  the  son  of  a  surety  for  the  appearance  or  honesty  of  a 
debtor,  from  whom  he  had  received  a  pledge  ?  It  should  not  be  affirmed, 
that  the  text  of  CattAtana  above  cited,  expressing  "  in  every  instance,"  is 
authority  for  exempting  him  from  the  payment  of  interest ;  for  that  may  be 
otherwise  expounded.  Nor  should  it  be  affirmed,  that  the  text  of  law  cited  in 
the  Miidcshard  may  authorise  that  inference,  if  "  assets"  be  explained  "  a 
pledge."  The  author  of  the  Miidcshard  does  not  warrant  such  an  interpreta- 
tion. 

On  this  point  it  is  said,  thero  is  no  authority  for  asserting  that  the  debt 
shall  be  paid  with  interest.  The  text  of  Cattatawa  directs  generally,  that  a 
debt  incurred  by  a  eurety  shall  be  discharged  without  interest.  Consequently 
that  is  settled  in  every  instance  of  a  debt  incurred  by  a  surety  :  but  in  the 
present  instance  the  consequence  might  be  inconsistent  with  reason.  It  can- 
not be  true  that  the  son  of  him  who,  having  received  effects  worth  ten  pieces 
of  money,  became  surety  for  a  debt  of  five  pieces,  shall  pay  the  debt  with- 
out interest.  If  a  chattel  of  small  value  have  been  received  as  a  pledge,  then 
only  shall  the  debt  be  discharged  without  interest ;  but  when  valuable  effticta 
have  been  received,  why  should  payment  be  accepted  without  interest  while 
the  assets  are  sufficient  for  the  whole  debt  ?  The  debt  must  therefore  be  dis- 
ehai^ed  with  interest;  and  the  surety  must  restore  the  surplus,  if  there  be  any, 
to  the  debtor  or  his  family. 

This  decision  regards  a  pledge  which  may  not  be  used  :  it  is  not  fit  that 
the  surety  should  use  the  pledge  :  but  if  it  be  used,  payment  must  be  made 
in  proportion  to  the  use  and  profit  of  the  pledge.  If  it  be  asked,  the  pledge 
received  being  of  very  inconsiderable  value,  might  not  the  whole  debt,  even 
without  interest,  be  fully  discharged  ?  the  answer  is,  even  that  is  admissible : 
accordingly  it  is  expressed  in  the  text  of  Menu,  *^  if  the  surety  had  enough  to 
pay  the  debt;"  and  in  the  gloss  of  the  Mitdeshard,"  if  he  had  received  a  sufficient 
pledge."  Should  the  son  of  the  surety  also  die,  the  successor  of  the  debtor, 
who  has  received  his  heritage,  should  withdraw  the  pledge  from  the  grand- 
sons of  the  surety,  and  himself  discharge  the  debt.     Such  is  the  meaning. 

If  there  be  two  or  more  sureties  for  the  same  debt,  and  one  of  them  die, 
leaving  a  son,  should  it  be  the  creditor's  choice  to  recover  the  debt  from  the 
son,  he  must  receive  it  without  interest,  and  not  with  interest.  But,  should 
it  be  the  creditor's  choice  to  recover  the  debt  from  another  surety,  the  son 
of  the  deceased  surety  must  pay  his  proportionate  share ;  but  he  need  not 
pay  interest,  for  he  is  the  son  of  a  surety.     The  creditor,  however,  may  reco- 
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ver  fche  debt  with  the  whole  amount  of  interest,  since  the  surety  called  upon 
must  immediately  pay  the  whole  sum.  Whence  then  can  the  interest  be 
recovered  on  the  share  of  the  debt  which  is  payable  by  the  son  of  a  deceased 
surety  ?  To  this  it  is  answered,  if  there  be  many  sureties  severally  bound 
like  a  single  surety,  should  any  one  of  them  die,  leaving  no  son  or  other  heir 
liable  for  the  debt,  from  whom  could  his  share  of  the  debt  be  recovered  ? 
Consequently,  as  in  that  case  the  surviving  sureties  must  contribute  their 
proportionate  shares  of  the  deficiency,  and  discharge  the  debt,  although 
"  payment  be  made  as  the  creditor  pleases  ;"  so  in  this  case  also,  even  though 
the  son  be  living,  he  is  as  it  were  non-existent  in  respect  of  interest :  conse* 
quently  the  surviving  sureties,  together  with  the  son  of  the  deceased  surety, 
must  contribute  their  proportiotiate  shares  of  the  principal  sum,  but  the 
amount  of  interest  must  be  made  good  by  them,  unaided  by  that  son. 

But  some  lawyers  remark,  when  the  creditor  makes  his  election  ot 
recovering  the  whole  »\im  from  one  surety,  he  shall  receive  it  from  one  alone  ; 
how  can  the  surety,  who  discharges  the  debt,  recover  proportionate  shares 
from  the  rest  ?  But  if  the  creditor  have  chosen  to  receive  the  sum  from 
all  the  sureties  in  due  proportion,  then  the  son  of  a  deceased  surety  must 
pay  his  share  of  the  debt  without  interest.  Again ;  when  five  persons  have 
become  jointly  bound  as  sureties  for  a  debt,  then,  should  one  die,  his  share 
of  the  debt  must  be  received  from  his  son  without  interest :  but  if  he  leave 
no  son,  or  other  amenable  heir,  his  proportionate  share  is  lost ;  since  it  was 
virtually  understood,  when  the  agreement  was  made,  that  the  five  persons 
were  each  bound  for  a  fifth  part  of  the  debt.  Yet,  if  it  were  agreed,  "  should 
any  one  of  us  die,  the  debt  must  be  discharged  by  such  of  us  as  survive,*' 
then  the  whole  debt  must  be  paid  by  the  surviving  sureties  contributing 
their  proportionate  shares.  This  is  mentioned  merely  as  an  example  ;  that 
in  other  cases  also  the  adjustment  must  be  made  according  to  the  tenor  of 
the  agreement,  may  be  easily  inferred  by  the  reader  himself. 

Shall  the  surety,  thus  becoming  a  creditor,  recover  what  has  been  paid 
by  him  to  the  original  creditor,  in  consequence  of  the  debt  remaining  undis- 
charged by  the  debtor  though  living,  but  insolvent,  dishonest,  or  the  like  ? 

CLX. 
ViiibaASPATi  ordains  : — Should  a  surety,  being  harassed,  pay  the  debt 
for  which  he  was  bound,  he  shall  receive  twice  the  sum  from  the 
debtor,  after  the  lapse  of  a  month  and  a  half. 

"  A.  surety  ;"  a  person  who  has  become  bound  for  another.  "Being 
harassed  ;"  being  adjudged  by  the  arbitrators  to  pay  the  debt  in  this  form, 
"  since  he  became  surety  for  that  man,  he  must  pay  tie  debt  to  the 
creditor,"  '' After  the  lapse  of  three  fortnights,  or  a  month  and  a  half  ;** 
after  forty -five  days.  A  debt  of  one  hundred  suvemas,  having  accumulated 
with  interest  to  two  hundred  euvemat,  is  again  doubled,  and  amounts  there- 
fore to  four  hundred  iuvernae  ;  that  sum  he  shall  receive  from  the  debtor. 
The  cause  of  doubling  the  debt  is  the  offence  committed  in  not  immediiitely 
paying  it, 

CLXI. 

Vishnu  and  Narbda  :— If  the  surety,  being  harassed  by  the  creditor, 

discharge  the  debt,  the  debtor  shall  pay  twice  as  much  to  the  surety. 
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CLXII. 
Yajnyawalcta  : — When  the  surety  is  compelled  to  pay  a  notorious 
debt  to  the  creditor,  the  debtor  shall  be  forced  to  repay  double  the 
sum  to  the  surety. 

"Notorious;"  adjudged  by  arbifcrators.  "Notorious'*  should  be  under- 
stood in  the  text  of  Vishnu  and  Naked  a,  for  it  has  the  same  import  with 
the  text  of  YajntawaIjCTA.     VrIhaspati  renders  the  meaning  evident. 

CLXIII. 
Vbihaspati  : — If  dull  sureties  innocently  pay  the  debt,    when  unbid- 
den, or  when  required  to  pay  another  debt,  how  and  from   whom 
can  they  recover  the  sum  ? 

"  Dull  ;*'  wiu>se  undei'standing  is  sluggish ;  being  slow  even  in  their 
owa  affairs,  t<  ie  perceived  that  their  minds  are  heavy.  *' Innocently ;" 
without  guile.     '*  Unbidden  '*   bjr  the  umpire.  The  Rettidcara. 

The  meaning  is,  not  told  by  arbila^tors,  **  pay  the  sum  to  that  man." 
Here  "unbidden  by  arbitrators"  also  implies,  that  it  is  not  any -how  proved 
by  witnesses  that  the  debt  should  be  paid  by  the  surety.  Accordingly 
Yajhyawalota  says  "  notorious,'*  that  in,  not  unbidden  by  arbitrators.     So, 

CLXIV. 
Cattayana  : — The  surety  aliall  immediately/  receive  from  the  debtor, 
but  trithout  interest^  the  sum  which  be  has  paid,  when  legally  urged 
by  the  creditor,  on  proving  the  case  by  witnesses. 

On  proof  by  witnesses  that  the  debt  ought  to  be  paid.  "Urged  by 
the  creditor;"  mentioned  as  a  matter  o\  course,  for  payment  would  hardly 
be  made  by  one  who  was  not  urged.  From  the  expression  "  he  shall  receive 
the  sum,"  it  appears  that  the  surely  shall  receive  so  much  only  as  was  paid 
by  him  to  the  creditor,  and  not  double  that  sum.  But  the  double  sum  has 
been  directed  by  the  text  of  Yajntawalota  ;  there  is  consequently  an  in- 
consistency. It  must  therefore  be  settled,  that  within  a  month  and  a  half 
he  can  only  receive  the  exact  sum  paid,  but  afl^er  a  month  and  a  halfhe 
shall  receive  twice  that  sum.  In  this  case,  however,  there  is  no  reference  to 
the  period  in  which  a  debt  is  regularly  doubled,  such  as  fifty  months  and 
the  like,  for  no  such  law  exists ;  the  expiration  of  a  month  and  a  half  is 
alone  a  sufficient  term,  under  the  text  of  Vbihaspati  (OLX),  to  double  the 
sum.     Such  is  the  best  mode  of  interpretation  approved  in  the  Jietndoara. 

GrahbIwaha  and  Misba  explain  the  text  of  Catyatana  as  intending 
only  the  following  case :  a  considerable  space  of  time  having  elapsed  beyond 
the  stipulated  term,  if  the  creditor  resolve  on  recurring  to  the  king,  but  the 
surety,  apprehending  punishment,  pacify  the  creditor  at  a  pecuniary  expence, 
and  discharge  the  debt,  the  surety  shall  in  that  case  recover  from  the  debtor 
the  money  employed  in  appeasing  the  creditor ;  but  shall  only  receive  back 
the  exact  sum,  not  twice  the  amount.  But  the  author  of  the  Mitdeehard 
says,  twice  the  sum  must  be  immediately  paid.  He  holds,  that  the  lapse  of 
a  month  and  a  half  is  not  required.  To  reconcile  the  text  of  YbIhaspati, 
mon^  expended  in  appeasing  the  creditor  must  be  supposed.  On  this  sub- 
ject 1 AJSTAWALCTA  propounds  a  distinction. 
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CLXV. 

Ya/NYAWALCYA  : — Female  slaves  and  cattle  delivered  6y  a  imrety  must 
be  made  good  with  their  offspring ;  grain  shall  only  lie  repaid  two- 
fold ;  cloth  is  declared  to  be  quadrupled ;  and  liquids  octupled. 

"  Femals  slaves  and  cattL? ;"  a  debt  consisting  of  ft^male  slaves  or 
cattle.  If  a  surety  l»e  compelled  by  a  creditor  to  deliver  female  slaYes,  goats, 
and  the  like,  they  shall  be  received  back  by  the  surety  with  tlieir  offspring 
only ;  but  grain  and  the  rest  with  the  accumulation  mentioned.  Other, 
things  can  only  be  doublod.  The  Dipacalicd. 

The  doubling  of  every  kind  of  property  having  been  suggested,  it  is 
here  directed  by  a  special  law,  that  liquids  shall  be  repaid  octuple ;  cloth 
quadruple ;  and  female  slaves  or  cattle  with  their  offspring,  that  is,  with  no 
other  recompense  but  their  offi^pring.  If  one  female  goat,  having  been  lent, 
be  made  got)d  by  the  surety,  in  consequence  of  the  debtor  being  unable  to 
discharge  the  debt,  then,  after  the  lapse  of  considerable  time,  the  debtor 
being  able  to  dischar>(e  the  debt,  one  female  goat  shall  be  delivered  to  the 
surety,  and  as  many  kids  as  have  been  produced  from  that ^rsl  goat.  If 
that  female  goat  die  unproductive,  the  debtor  must  afterwards  deliver  a 
single  goat,  and  no  kids,  for  none  have  been  produced.  ''  Grain  and  the 
rest  ;*'  grain,  cloth,  and  liquids.  "  Other  things ;"  gold  and  the  like.  The 
gloss  of  the  Dipacalicd  may  be  taken  in  a  literal  sense. 

Here  an  observation  should  be  made.  When  the  surety  would  have 
been  liable  for  the  payment  of  the  <lebt,  in  consequence  of  the  debtor's  ab- 
sence ;  if  the  surety  be  dead,  it  shall  be  paid  by  his  son  alone,  and  without 
interest,  as  has  been  mentioned.  Afterwards,  when  the  debtor  is  amenable 
for  the  payment  of  the  debt,  it  is  reasonable  that  he  should  pay  to  the  son 
of  the  surety  twice  the  amount  of  the  original  sum  paid  by  him  without  in- 
terest. Must  that  debtor  again  pay  the  arrear  of  interest  to  the  creditor, 
or  not  ?  On  this  question  some  remark  that  the  principal  sum  only,  and  no 
interest,  has  been  received  from  the  son  of  the  surety :  the  interest  shall 
theref«»re  he  recovered  from  the  debtor ;  for  it  is  inconsistent  with  reason 
that  the  creditor  should  sustain  a  loss  without  any  fault  on  his  part.  But 
others  s.^y,  that  interest  need  not  in  that  case  be  paid  by  the  debtor,  since 
no  law  directs  it.  Is  not  the  general  law,  which  ordains  interest  at  the  rate 
of  an  eightieth  part,  applicable  to  this  case  ?  No ;  for  that  is  precluded  by 
the  text  of  CArxArANA  (CLVIII;,  the  terms  of  which  are  expounded  "  void 
of  interest ;"  since,  if  interest  were  payable  by  any  pei-son  whomsoever,  it 
could  not  be  void  of  interest  Of  these  two  opinions,  preferring  that  which 
is  best  and  most  (irmly  established,  a  single  rule  of  decision  should  be 
adopted. 

On  this  text  (CLXV)  the  Mitdcihard  has  this  comment :  that  kind  of 
property,  for  which  a  special  recompense  or  rate  of  interest  has  been  pro- 
pounded, being  paid  by  a  surety,  the  debtor  must  immediately  make  it  good, 
without  any  reference  to  particular  periods,  but  with  the  interest  propound- 
ed:  such  is  the  implied  sense.  The  author  conceived,  that  interest  is  pro- 
poundied  by  the  text  on  female  slaves,  cattle,  and  the  like :  now  there  can 
be  no  interest  without  a  loan,  as  has  been  already  stated ;  but  female  slaves 
and  cattle  may  be  lent  by  one  who  is  unable  to  maintain  them  himself,  and 
wishes  they  should  be  supported :  this  text  intends  only  such  a  loan. 
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CHAP.  V. 

ON    THE 

PAYMENT  OF  DEBTS- 


A  DEBT  of  such  a  kind  sbould  be  paid ;  a  debt  of  such  a  kind  ttbould  not  be 
paid  ;  it  should  be  paid  by  tbit*  heir ;  it  should  be  paid  at  this  time  ;  it  should 
be  paid  in  this  mode :  thus  the  subject  is  five-fold  in  respect  of  the  debtor. 
It  is  two-fold  in  respect  of  the  creditor,  namely,  the  rule  for  delivery,  and 
the  rule  for  receipt.  Of  these  seven  topicks  of  loans  and  payment,  one 
topick,  the  rule  for  delivery  by  the  creditor,  has  been  expoundt-d.  Explaining 
the  verb  "  give'*  or  deliver  in  the  sense  of  payment,  the  other  six  topicks  are 
expounded  in  the  i^o  following  chapters.  Such  is  the  method  authorized  by 
the  Mttdcshard. 

CLXVI. 

Vrihaspati: — By  whom,  to  whom,  and  in  what  mode,  should,  or 
should  not,  be  paid  a  loan  which  has  been  received  from  the  hands  of 
another  in  the  form  of  a  loan  on  interest,  shall  be  now  declared : 

2.      If  the  time  of  payment  be  not  expressed,  the  debt  shall  be  paid 

on  demand,  with  the  inteiest  then  due;  if  expressedj  nt  the  (vlX  time 

limited;   and  if  not  previously  demanded,  when  interest  ceases  on 

becoming  equal  to  the  principal:  if  the  father  should  die  in  debt,  it 

shall  be  paid  by  his  sons,  with  interest  as  far  as  the  law  allows* 

By  the  text  of  Nabida  (I)  the  forensick  term  of  "  loans  and  payment*' 
is  stated  as  comprehending  twenty  topicks  in  respect  of  the  creditor  and 
debtor.*  The  verb  "give"  or  deliver,  has  consequently  the  double  sense  of 
lend  and  pay.  The  topicks  suggested  by  the  verb  taken  in  its  sense  of 
"lend/*  namely,  the  eight-fold  rule  for  delivery  by  the  creditor  (interest  and 


♦  By  whom 

Roles  for  delivery 
Roles  for  receipt 


/  what  may  be  lent 
2  what  may  not  be  lent 
]  what  most  be  paid 
C  what  need  not  be  paid 

I  by  the  creditor       [ 


? 


to  whom 


) 


in  what  form 


I  by  the  debtor. 
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the  rest),  and  the  rule  for  receipt  by  the  debtor  (stipulated  interest,  and  the 
delivery  of  the  interest  promised,  and  so  forth),  which  constitute  ten  topicks 
of  loan  and  payment,  have  been  directly  or  virtually  expounded.  The  to- 
picks suggested  by  the  verb  taken  in  its  sense  of  '*  pay,"  are  now  propounded, 
namely,  the  eight-fold  rule  for  payment  by  the  debtor,  and  the  rule  for 
receipt  by  the  creditor,  which  also  constitute  ten  topicks  of  loan  and  payment. 
"Prom  the  hands  of  another ;"  from  the  hands  of  the  lender.  "  In  the 
form  of  a  loan  on  interest ;'"  with  a  declaration,  "  that  shall  be  repaid  with 
interest  by  me  to  him :"  the  construction  is,  *  the  debt  which  had  been  re- 
ceived in  this  manner,^  By  what  debtor  that  should,  or  should  not,  be  re- 
paid ;  to  what  creditor  it  should,  or  should  not,  be  paid ;  and  bow,  or  in  what 
form  it  should,  or  should  not,  be  paid.  Again  ;  iroaginine  the  word  *'  what,'* 
the  topicks  of  what  should,  or  should  not,  be  paid,  may  be  understood,  at  in 
one  reading  of  the  text  of  Nabbda.  (I). 

"  It  shall  be  now  declared  ;*'  this,  signifying  *  almost  at  the  present 
time,'  expresses,  that  it  shall  be  forthwith  declared.  The  Sage  procN^eds  to 
the  rule  for  payment  (CLXVI 2)  :  that  debt,  which  has  been  received  for  no 
stipulated  term,  must  be  repaid  on  demand;  that  is,  on  a  simple  demand. 
Consequently,  for  that  loan,  which  has  been  received  on  requesting  it  in  this 
simple  form,  "lend  me  the  sum,"  the  rule  of  payment  is  such  that  no  delay 
must  be  made  when  the  debtor  is  told,  "  pay  the  debt." 

When  it  is  settled  by  both  parties,  that  the  will  of  the  creditor  shall 
regulate  tlie  time  of  payment,  the  debt  must  be  paid  on  a  simple  demand ; 
but  when  another  term  has  been  fixed,  it  must  be  paid  at  the  full  time 
limited.  Misba. 

And  Bhatadevjl  says,  when  a  Hme  has  been  settled  by  both  parties  as 
the  period  of  payment,  or  when  the  debt  has  been  made  payable  at  the  option 
of  the  creditor,  <&c.  In  this  gloss  the  words  "specifick  time"  must  be  suppli- 
ed. To  both  these  opinions  it  may  be  objectea,  that  the  subsequent  phrase 
"at  the  full  time  limited"  would  be  a  needless  repetition.  But  that  phrase 
concerns  a  debt  for  which  a  time  of  payment  has  been  fixed.  Consequently, 
for  that  loan  which  has  been  received  on  application  made  in  this  form,  "  I 
will  pay  the  debt  within  two  years,  lend  me  the  sum  reqtnredy**  the  rule  of 
payment  is  such  that  no  delay  must  be  made  when  that  period  is  complete. 
But  when  a  loan  has  been  received  on  a  simple  request  in  this  form,  **  lend 
me  the  sum  required,^^  and  the  creditor  meanwhile  has  not  demanded  it, 
what  should  ba  done  ?  The  Sage  adds,  **  when  the  interest  ceases  ;  now 
interest  ceases  on  the  debt  after  the  lapse  of  time  sufficient  to  double  it,  as  has 
been  already  mentioned :  that  it  must  be  then  paid,  is  the  rule  of  payment 
for  such  debts.     This  and  other  points  may  be  argued. 

It  has  been  thus  explained,  that  the  very  person  who  contracted  the 
debt  must  discharge  it.  But  in  the  case  of  his  death,  the  Sage  adds,  "  If  the 
father  should  die  in  debt,  it  must  be  paid  by  his  sons."  On  failure  of  the 
father,  who  contracted  the  debt ;  that  is,  if  he  die,  or  be  secluded  from  the 
world,  or  go  to  a  foreign  country,  the  debt  must  be  paid  by  his  sons,  with 
interest.    It  must  be  paid  even  by  his  son's  son,  but  without  interest. 

CLXVIL 
VbIhaspati: — The  father's  debt  mast  be  first  paid,  and  next  a  debt 
contracted  by  the  man  himself;  6uUhe  debt  of  the  paternal  grand- 
father must  even  be  paid  bafore  either  of  those. 
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2.     The  sens  most  pay  the  debt  of  their  father,  <**>  when  proved,  as  if 

it  were  their  own,  or  with  interest ;  the  son^s  son  must  pay  the  debt 

of  hit  grandfather,  hui  without  interest ;   and  his  son,  or  the  great 

grandeonj  shall  not  be  compelled  to  discharge  it,  unless  he  be  hetr^  and 

have  assets.* 

First  the  debt  of  the  grandfather  ^ould  he  diseharged,  next  the  debt  of 
the  father,  and  lastly  the  debt  contracted  by  the  man  himself :  such  is  the 
legal  order  of  payment.  "As  if  it  were  their  own  ;"  as  their  own  debts  are 
paid  with  interest,  so  must  this  be  paid  with  interest.  "When  pioved;" 
when  e«tablbhed  by  the  testimony  of  witnesses.  But  the  debt  of  s  grand* 
father  may  be  discharged  without  interest.  *'  His  son  ;'*  the  grandson's  soUi 
readily  suggested  by  the  preceding  term,  is  thence  understood.  Conseqaent- 
ly  the  great  grandson  shall  not  be  compelled  against  his  will  to  discharge 
the  debt  of  his  great  grandfather ;  but,  if  the  great  grandson  be  willing,  it 
may  be  discharged  by  him. 

CLXVIIL 
Vishnu  : — If  he  who  contracted  the  debt  should  die,  or  become  a  re- 
ligious anchoret,  or  remain  abroad  for  twenty  years,  that  debt  shall 
be  discharged  by  his  sons  or  grandsons,  but  not  by  remoter  descend* 
ants  against  their  will. 

^  Twenty  years"  are  connected  in  the  tentenee  with  absence  in  a  foreign 
country.  "  Kot  by  remoter  deftceiidants ;"  not  beyond  the  third  generation 
inelusivelg :  it  need  not  be  paid  by  the  fourth  in  descent,  and  so  forth. 
"  Against  their  will  ;"  but  if  they  wi«$h  well  to  a  great  grandfather  or  other 
remoter  ancestor,  the  debts  even  of  such  ancestors  should  be  paid  by  the 
fourth  in  descent,  and  so  forth.  The  Retnaoara. 

Civil  and  natural  death  being  in  effect  equal,  a  lapse  of  time  cannot 
properly  be  required ;  therefore  the  commentator  says,  the  construction 
refers  twenty  years  to  the  case  of  absence  in  a  foreign  country.  '*  If  they 
wish  well  to  an  ancestor;*'  since  the  non-payment  of  a  debt  is  declared  a 
crime  in  the  third  degree,  by  a  text  of  MisNut,^^^  the  great  grandfather  suffers 

(•>)  It  if  no  wher«  expressly  stated  that  the  debt  sboald  be  paid  by  the  son  in  the  life 
tioM  of  his  fiiither,  who  is  insolvent.  It  is,  however,  declared  that  he  shall  pay  the  debt  of  a 
father,  who  is  oppressed  by  calamity,  such  as  inourabi*-  disease,  &c.  and  that,  even  though  no 
patrimony  come  into  his  hands.  Bat,  according  to  the  remark  of  Sib  William  Junks  in  the 
Mote,  the  obligation  Is  moral  and  religious,  and  not  civil.— So  in  PranwUlubh  Ookulv,  Deokriitn 
TooJMtram  (Sel.  Rep.  4.)  it  was  held  that  when  a  ninda  died  iu  gaol,  where  he  had  been 
eoafioed  in  execution  of  a  decree  for  debt,  his  son,  adopted  by  another  person,  was  not  liable 
for  his  debta,  as  an  adopted  son  is  not  answerable  for  any  debts  left  by  his  own  father.— 1  Mob. 
Wg:  Tit:   "Adoption,"  case  IOO.-Editor. 

*  Without  which,  the  son  and  grandson  are  under  a  moral  and  religious,  not  a  dvil, 
oUSgation  to  pay  the  debt,  if  they  can;  but  assets  may  be  followed  in  the  lumds  of  any  repre- 
MBtadYe.    Note  by  Sir  William  Josibs. 

t  See  Menu,  Chapter  zi,  V.  66. 

(ss)  The  ofTenoes  referred  to  under  the  head  of  '*  crimes  in  the  third  degree,**  are  enume- 
rated  by  Hmjsnj  (I,  e*)  in  the  order  following: — 

Negleetlag  to  keep  up  the  consecrated  fire,  stealing  any  valuable  things  besides  g^ld,  non- 
payment of  the  three  del^  application  to  the  books  of  a  false  religion,  and  excessive  atten- 
tion to  musio  and  dancing,  stealing  grain,  base  metals,  or  cattle,  faxnillarity  by  the  twicetwni 
with  women,  who  hare  uunk  inebriating  liquor,  killing  without  malice,  a  woman,  a  ^dra, 
%  Vaiipa,  or  a  iTcAatrya,  and  denying  a  future  state  of  rewards  and  punishments,  are  all 
ctimm  hk  the  third  degree,  but  higner  or  lower  acoording  to  circnmstance8.~£DiT0B. 
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torment  in  a  region  of  horror  if  bis  debt  remain  undischarged  ;  to  prevent 
that,  is  a  benefit  to  the  great  grandfather  ;  when  they  wish  this  benefit  to 
him,  they  most  pay  the  debt.  In  like  manner,  the  debt  contracted  even 
by  a  son  or  other  descendant  may  be  discharged  by  the  parent  if  he  be 
willing. 

That  which  affords  no  gain  or  permanence  of  capital,  is  not  a  debt*  ; 
and  if  this  be  not  repaid  by  any  person,  it  is  eonteqvently  no  debt :  how  then 
can  torment  in  a  region  of  horror  be  the  consequence  of  its  remaining  undis- 
charged ?  It  should  not  be  objected,  that  the  text  must  therefore  be  un- 
meaning, since  the  law  only  suggests  torment  in  a  region  of  horror,  should 
the  debt  be  not  discharged  by  tliose  whom  the  law  declares  indispensably 
bound  to  pay  the  debt.  This  argument  is  ill  founded,  since  the  great  grand- 
father was  himself  bound  for  the  indiApensable  payment  of  the  debt,  and  the 
word  expressive  of  cause,  in  the  definition  of  debt  (II),  there  signifies  a  circum- 
stance only,  not  an  efficient  cause. 

If  the  father  die,  his  debts  must  be  paid  by  his  sons,  as  above-mention- 
ed :  this  Nabeda.  declares  with  special  distinctions. 

CLXIX. 

Narkda  : — A  father  being  dead,  his  sons,  whether  after  partition  or 
before  it,  shall  discharge  iiis  debt  in  proportion  to  their  shares ;  or 
that  son  alone  who  has  taken  the  burden  upon  himselF.^^^ 

''  Being  dead  ;*'  having  deceased,  or  having  retired  from  worldly  affairs : 
this  also  suggests  long  absence,  as  expressly  stated  in  the  rule  of  Vishnu 
(CLXVIIl).  "  In  proportion  to  their  bhares  ;**  whether  alter  partition  or. 
before  it :  such  is  the  meaning. 

Consequently,  after  partition,  sons  must  discharge  the  debt  at  its  full 
term,  whether  known  or  unknown  when  partition  was  made,  in  proportion  to 
their  shares.  But  if  they  be  undivided,  they  shall  pay  it  out  of  the  common 
property.  However,  if  the  eldest  brother,  or  any  other  brother  skilful  in 
buisnens,  superintend  the  affairs  of  the  family  like  a  father,  he  must  discharge 
the  paternal  debt  out  of  the  conimon  stock.  In  effect,  there  is  no  differ- 
ence in  the  two  cases.  This  distinction  may  nevertheless  be  understood ; 
by  the  first  part  of  the  text  it  is  suggested,  that  if  all  the  brothers  be  simi- 
larly circumstanced,  all,  or  any  one  of  them  as  substitute  for  the  rest,  may 
be  impleaded ;  but  if  any  one  brother  have  taken  tlie  burden  upon  himself, 
he  alone  is  impleadable* 

Or  the  phrase,  "  that  son  alone  who  has  taken  the  burden  upon  him- 
self," may  be  thus  expounded ;  when  the  other  sons  reside  at  various  places, 
and  one  son  occupies  his  lather's  abode,  and  enjoys  his  father's  property, 
he  alone  bears  the  burden,  namely  the  \o2A  formerly  borne  by  his  father, 
and  therefore  he  must  also  pay  his  father's  debts :  for  Misba  says, '  when 
any  one  of  the  sons  is  installed  in  the  place  of  his  father,  he  alone  muet  pay 
ike  debt ;'  and  he  must  pay  it,  because  he  has  taken  the  heritage.  So  must 
two  or  more  brothere,  who  have  taken  the  burden  upon  themselves ;  for  the 
term  *'  that  son,"  though  expressed  in  the  singular  number,  must  be  taken 
indefinitely. 

*  See  the  definition  of  Loan  or  Debt  at  V.  2. 
(»*)In  the  Vivada  Chintamtni,  this  text  is  erroneously  attributed  to  Vbihaspati,— Editor* 
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Agmn ;  if  any  one  of  the  tons  declare,  **  I  will  neither  reeeire  tiy  liUni 
of  my  father's  property,  nor  pay  his  debts,"  and  the  othei^s  assent  to  that 
arrmngemsnt ;  in  that  case,  those  only  who  have  accepted  the  father's  estate^ 
with  his  debts,  shall  discharge  the  debts  of  their  father.  This  also  is  intend- 
ed  by  the  expression,  "  that  son  alone  who  has  taken  the  burden  upon  him- 
self.'* Or  the  expression,  "  whether  after  partition  or  before  it,"  may  be 
explained, '  whether  separatcsd  from  their  father  or  not  separated ;'  and  the 
particle  may  be  taken  in  a  determinate  sense.  If  there  be  undivided  sons, 
they  alone  must  discharge  the  debt ;  or,  on  failure  of  them,  the  divided 
sons.     This  interpretation  should  be  admitted. 

CLXX. 

YAjfNYAWALCYA : — The  father  being  gone  to  a  foreign  country,  or  de- 
ceased naturally  or  chilly j  or  wholly  immersed  in  vices,  the  sons, 
or  their  sons,  must  pay  the  debt;  bat,  if  disputed,  it  must  be  proved 
by  witnesses. 

**  Being  gone  to  a  foreign  country ;"  having  gone  to  a  distant  abode 
in  a  foreign  country,  and  not  returniiur  within  twenty  years  :  for  it  coin- 
cides with  the  rule  of  Vishnu  (CLXVIII),  and  the  text  which  will  be 
cited  from  NAbvoa  (CLXXV).  Seclusion  from  the  world,  or  civil  deaths 
must  also  be  understood.     '*  Deceased ;"  meaning  natural  demise. 

"  Wholly  immersed  in  vices ;"  the  term  (vytuana)  is  explained  by 
lexicographers,  *  danger,  disease,  or  calamity ;  falling  low,  vice  originating 
in  lost  or  wrath.'*  Consequently,  the  father  being  involved  in  distress, 
that  is,  being  afflicted  with  a  hopeless  distemper,  or  long  confined  in  fettera 
by  the  king  in  consequence  of  the  offence  of  another ;  or  fallen  from  his 
class,  as  a  degraded  person  or  the  like,  and  excluded  from  the  patrimony  ; 
or  immersed  in  vices  originating  from  irregular  desires,  (whether  avarice, 
lust,  or  any  impulse  of  the  mind,)  such  as  gaming  or  the  like,  and  love  of 
harlots ;  or  immersed  in  vices  originating  from  a  wrathful  temper,  or  govern- 
ed by  pride ;  in  all  theic  eoiet  the  ton  must  pay  the  debt.  For  instance  ;  the 
father,  behaving  with  insolent  pride,  says,  "  I  will  not  pay  the  debt,  the 
creditor  may  take  what  measures  he  pleases ;  in  such  a  case,  the  son  should 
pay  the  debt,  lest  he  fail  in  duty  to  his  father,  out  of  any  possible  funds, 
either  the  paternal  wealth  or  other  property :  but  on  failure  of  sons,  the 
debt  should  be  discharged  by  the  son's  son.  However,  the  debt  may  be  paid 
by  the  son's  son  without  interest,  as  above  mentioned  :  the  case  is  the  same. 
CHAVDi8WA.BA.  has  briefly  said,  should  the  father  be  unable  to  psy  the  debt, 
it  must  be  discharged  by  his  son,  or,  on  failure  of  sons,  by  his  grandson. 

The  son  does  not  know  that  his  father  had  contracted  a  debt  from  that 
man  ;  or  he  knows  it,  but  conceals  his  knowledge  ;  in  these  cases  "  it  must 
be  declared  by  witnesses  :"  it  must  be  established  by  the  evidence  of  wit- 
nesses. But  on  the  reading  approved  by  Mibba.,  (sdoshi  hhdvitam  instead 
ofedeehi  hkdehiiamy)  the  literal  sense  is,  "  proved  by  witnesses." 

The  father,  who  contracted  the  debt,  being  absent,  or  dead,  or  addicted 
to  gaming,  to  frequentation  of  harlots  and  the  like,  or  {yxndi&t  the  suggestion 
of  the  particle  *'  or"  taken  in  a  large  sense)  afflicted  with  an  incurable  dis- 

*  AmntA  SUTHA,  on  words  with  mtny  senses. 
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^•mper  or  the  lik«,  or  degraded,  his  debts  moat  be  paid  by  bis  ton,  or,  on 
failure  of  biro,  by  his  son's  son ;  but,  if  disputed,  the  debt  raosv  be  proved 
by  oral  or  other  iujpeient  testimony.  Tks  JD^pacMei* 

The  word  "  witnesses,"  standing  in  the  text,  is  supposed  in  the  D^- 
calici  to  intend  also  written  evidence  and  the  like.  Here  the  debt  has  re- 
mained undischarged  in  consequence  of  degradation,  because  the  degraded 
person  held  not  the  patrimony  ;  not  because  he  is  eqnalhf  incapable  of  pay« 
mg  dehts  as  of  performing  religious  rites.  It  must  be  paid  by  his  son,  to 
rescue  him  from  a  region  of  torment.  But,  according  to  KA.OHUirANOAirA 
and  others,  an  outcast  is  only  incapable  of  property  so  long  as  he  be  averse 
firom  the  neoessury  penance. 

Must  a  debt,  contracted  by  a  man  who  has  no  assets,  be  paid  after  his 
death  by  his  son  or  grandson  P  On  this  question  it  is  said,  even  in  such  a 
case  the  debt  contracted  by  him  ought  to  be  paid  by  his  son,  or,  on  failure 
of  sons,  by  the  grandson ;  for,  commenting  on  the  following  text,  it  is  said 
in  the  JDipaeoHed,  the  son,  who  is  capable  of  inheriting  the  estate,  not  being 
blind  nor  otherwise  disqualified,  but  who  has  not  received  assets  left  by  the 
father,  ii  meant ;  not  one  who  has  taken  the  father's  estate,  for  he  is  sag- 
gested  by  the  expression  *'  who  has  received  the  estate :"  and  it  is  mention- 
ed in  the  MUdcshardj  that  the  son  or  grandson  may  be  compelled  to  pay 
the  debt,  even  if  no  assets  have  been  received  :  and  it  is  stated  in  the 
Retndcara^  that  a  son  cspable  of  inheriting  the  paternal  estate,  not  being 
blind  or  otherwise  disqualified,  is  here  designed;  not  one  who  has  received 
assets  left  by  the  father,  for  he  is  suggested  by  the  expression  **  who  has 
received  the  estate.'* 

CLXXL 

YiJNTAWALGTA  : — He  who  has  received  the  estate  of  a  proprietor 
leaving  no  son  eanable  of  buisnesa^  must  pay  the  debts  of  the  estate^ 
or,  on  failure  of  him,  the  person  who  takes  the  wife  o/'the  deceased  ;hu,t 
not  the  son  whose  father* $  assets  are  held  by  another. 

The  order  in  which  persons  are  liable  for  debts,  is  therefore  as  follows : 
in  the  first  place  the  debtor  himself  ;  on  failure  of  him,  his  son  competent 
to  inherit  and  manage  the  ettate;  on  failure  of  such,  the  son's  son  ;  if  there 
be  no  eueh  ^andeon,  the  great  grandson,  wife,  uncle,  or  other  heir,  who 
has  succeeded  to  the  estate,  or  the  brother  or  other  guardian  of  it  :  should 
there  be  no  such  person,  he  who  has  taken  the  widow ;  if  there  be  none 
such,  a  sou  incompetent  to  inherit  or  to  manage  the  eetate.  So  the  ChintO' 
meni,  Retnaoard^  Dipacaliod^  and  the  rest.  However,  the  obligaticm  on  an 
incompetent  grandson  to  pay  the  debt  is  not  noticed  in  those  works  under 
this  head.  This  point  shall  be  discussed.  On  failure  of  him,  the  great 
grandson,  or  remoter  descendant,  who  has  not  received  property  left  by  his 
ancestor,  may  pay  the  debt  if  he  be  willing,  but  not  otherwise.  Baeh  is 
our  opinion.  It  should  be  affirmed,  since  it  is  positively  said  in  the 
Dipaealicd^ '  uncles  and  other  kinsmen,  capable  of  taking  the  heritage  of  one 
who  leaves  no  issue,  muet  pay  the  debt,* 

That  the  debtor  is  bound  to  pay  the  debt,  appears  from  many  texts 
(CLXVI  2,  8lo»)  \  that  on  failure  of  him,  his  son,  if  competent,  mnetpay  the 
debt^  appeare  from  the  latter  part  of  the  text  quoted  (CLXVI  2),  andJro»t 
other  tewte  ;  on  failure  of  him,  the  son's  son  if  oompetent  (OLXX)  ;  on  fail- 
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nn  of  htm,  the  greftfe  grandson  or  other  repretontstivo  who  ha*  reoeiTad 
aMata  fCLXXl).  And  the  taxt  of  YIjntawixota  juat  cited  is  thus  ex* 
yUmed  :  of  a  debtor  who  leaves  no  competent  son,  but  had  assets  for  the 
payment  of  his  debts,  he  who  succeeds  to  the  estate  must  pay  the  debts :  on 
failure  of  him,  the  person  who  has  taken  the  widow ;  and  not,  if  either  of 
those  be  amenable^  a  son,  while  the  assets  are  held  by  another,  or  when  the 
assets  left  by  his  father  have  been  transferred  from  htm  to  another.  How 
can  the  assets  be  held  by  another,  notwithstanding  the  existence  of  a  son  f 
The  son  may  be  disqualified,  having  been  bom  blind,  deaf,  or  the  like ;  or  he 
may  be  incompetent  by  reason  of  disease,  minority,  or  the  like :  and  the 
author  of  the  Mitaeshard  remarkit,  that  the  assets  may  1>e  held  by  another 
notwithstanding  the  existence  of  a  vicious  son  (Book  Y,  v.  816). 

The  text  is  read,  puirt  mdm^dhritmdranymk,  not  the  son  whose  fiiik§r*M 
assets  are  held  by  another,  ioMtead  of  putrb  namyAhitadrmhfmk^  the  son 
whoaeyM^'s  assets  are  not  held  by  any  other ;  if  the  assets  be  held  by 
another,  although  the  son  be  living,  that  son  is  not  liable  for  the  payment 
ol  his  father's  debts.  It  is  stated  in  the  Betndeara,  that  this  pmrl  of  the 
mmimue  is  connected  with  the  phrase  *'  must  pay  the  debt ;"  the  construction 
therefore  is,  the  son  shall  not  be  compelled  to  pay  the  debt  while  the  assets 
are  held  by  another.     Buch  is  the  intention  of  that  gloss. 

If  no  person  have  taken  the  widow,  the  incompetent  son  must  pay  the 
debt. 

CLXXIL 

NiRiDA : — Of  the  successor  to  the  estate,  the  guardian  of  the  widow, 
and  the  son  not  competent  to  the  management  of  affaire j  he  who  takes 
the  assets  becomes  liable  for  the  debts  ;  the  son,  though  incompeteMy 
nmetpay  the  debty  if  there  be  no  guardian  of  the  widow,  nor  t  s«c- 
cessor  to  the  estate ;  and  the  person  who  took  the  widow,  if  there 
be  no  successor  to  the  estate,  nor  competent  son. 

This  text  may  be  thus  interpreted :  whoever  takes  the  assets,  whether 
he  be  the  regular  successor  to  the  estate,  guardian  of  the  wife,  inr  Son  of  Ao 
deoeaeed^  but  incompetent  to  the  manoyement  of  t^fkir$^  u  sucoesnor  to  the 
Mtate,  and  must  pay  the  debts.  It  is  so  expounded  in  the  Retnicara  and 
other  works.  Its  object  has  been  already  stated :  "  If  there  be  n«>  guardian 
^  the  widow,  ^. ;"  if  no  person  have  the  care  of  the  widow  or  of  the  estate ; 
if  none  take  the  widow  or  the  estate ;  the  son,  that  is,  the  incompetent  son, 
aiust  pay  the  debt.  This,  however,  intends  only  a  case  where  he  may  be 
lustly  liable,  namely  a  case  of  incompetency  arising  from  minority  or  the 
[ike ;  for  no  one  has  said,  that  a  son  bom  blind,  or  otherwise  eaeludedfi'om 
inheritance,  shall  pay  the  debts.  "  And  the  gUM-dian  of  the  widow  ;** 
should  there  be  no  successor  to  the  estate,  nor  competent  son,  the  guardian 
of  the  widow  is  liable  for  the  debts.  The  object  of  this  has  also  been  already 
explained. 

We  hold  that  great  grandsons  are  onhi  liable  for  the  payment  of  debts, 
y^wilUM  to  pay  them  ;  under  the  rule  of  YlSHiru  (CIjXVIII).  Aooordilig 
to  the  D^pmeaUoi,  tin>f  imy  be  Hable  for  the  debts,  umfer  the  test  eSTlJ- 
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ITTAWALOTA  (CLXXI).  Still,  however,  that  portion  of  the  text  of  Yaj* 
KTAWALCTA,  which  is  there  adduced,  must  be  restricted  to  the  case  of « 
consenting  iisMcendant ;  for  it  has  the  same  import  with  the  rule  of  YiBHirir 
(CLXVIII). 

Should  a  man  leave  both  a  competent  son  and  a  successor  to  his  estate, 
by  whom  shall  his  debt  be  paid  P  Let  it  not  be  answered,  if  a  competent  son 
be  living,  there  can  be  no  other  successor  to  the  estate.  If  that  son  live  in 
the  house  of  his  maternal  grandfather,  in  consequence  of  the  partiality  of 
that  grandsire,  or  in  consequence  of  the  grandsire's  being  childless  ;  and  the 
father  live  as  a  coparcener  with  his  own  brothers  and  the  rest ;  when  the 
father  dies,  that  son  may  possibly  not  take  the  trouble  of  obtaining  his  heri- 
tage. Or,  a  sister  lives  in  his  father's  house  ;  and  the  sou,  through  natural 
affection,  has  not  taken  the  estate.  In  such  oases  there  may  be  another 
successor  to  the  estate,  although  a  son  be  kfi.  Nor  should  it  be  objected 
that  in  such  a  case  the  competent  son  is  first  liable  for  the  debts,  as  already 
propounded.  It  would  be  unreasonable  that  the  successor  to  the  estate 
should  not  be  6rst  liable  for  the  debts.  That  whole  argument  is  wrong ;  for 
CIttItaka  declares  the  successor  to  the  estate  liable  for  the  debts,  only  in 
the  case  where  the  son  is  incompetent. 

cLxxin. 

Cattayana: — ^The  judge  shall  compel  a  son  to  pay  the  debt  of  his 
father,  provided  he  be  involved  in  no  distress,  be  capable  of  proper- 
ty, and  liable  to  bear  the  burden ;  but  in  no  other  case  shall  he 
compel  the  son  to  pay  his  father's  debt. 

2« — If  the  son  be  afflicted  with  disease,  or  under  the  age  fit  far  busi-^ 
.    nessy  and  another  person   be  found  to  have  taken  the  assets,  the 

judge  must  enforce  payment  from  him ;  or,  on  failure  of  such 

persons,  from  one  who  has  taken  the  widow. 

Not  driven  to  a  foreign  country  by  the  oppression  of  the  king  or  the 
like,  is  implied  in  the  phrase  "  involved  in  no  distress."  "  Capable  of  pro- 
perty ;"  not  born  blind,  deaf,  or  the  like.  **  Liable  to  bear  the  burden ;" 
not  a  minor  or  the  like.  If  there  be  such  a  son,  him  the  judge  shall  compel 
to  pay  the  debt.  But  if  the  son  be  afflicted  with  disease,  or  be  an  infant ; 
or  if  he  be  involved  in  distress,  or  blind  from  his  birth,  and  so  forth  ;  and 
if  another  person  be  found  to  have  received  the  assets,  from  that  person 
alone  shall  the  judge  enforce  payment ;  if  there  be  none  such,  from  the 
person  who  has  taken  the  widow.  Such  is  the  sense  of  the  text.  Here 
<<  afflicted  with  disease'*  is  merely  an  instance.  Therefore,  should  a  man 
die  childless,  the  same  rule  should  be  adduced. 

OLXXIV. 

YbMaspati  : — ^The  successor  to  the  estate  is  liable  for  the  debt,  if  the 
son  be  involved  in  distress;  but  the  person  who  takes  the  widow 
shall  be  liable  for  the  debt,  on  failure  of  successors  to  the  estate. 
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The  lense  of  the  text  ts  ohvious.  Let  it  not  be  objected*,  as  iuconsist- 
ent  with  reason,  that  on  this  constriiction  one  would  take  the  assets  of  the 
deceased,  and  another  pay  his  debts.  Inconsistency  with  reason  may  not 
be  objected  to  that  in  which  Sages  and  Authors  concur.  In  fact,  when 
there  is  a  competent  son,  no  other  can  be  the  legal  sucessor  to  the  estate. 
In  the  case  stated,  why  does  he  not  obtain  his  own  father's  estate  from  his 
uncle  and  coparcener  p  If  he  voluntarily  yield  it  to  his  uncle,  that  uncle  is 
not  the  successor  to  the  estate  of  the  deceasedy  but  the  occupant  ot  property 
given  by  the  son.  It  is  the  same  in  the  supposed  case  of  a  sister.  Conse- 
quently there  is  no  occasion  for  a  special  text  on  this  point ;  the  son  must 
pay  the  debts,  in  consequence  of  his  own  voluntary  act.  But  if  the  uncles 
or  the  rest  forcibly  withhold  the  assets,  the  king  shall  coro|)el  the  delivery. 
If,  through  any  accident,  that  cannot  be  done,  he  must  enforce  payment  from 
the  uncle  and  the  rest ;  for  the  assets  of  the  father  make  the  holder  oj  them 
liable  for  the  payment  of  his  debts. 

Consequently  the  intention  of  the  texts  of  Yajkyawalcta  and  the 
rest  is  this  :  after  the  decease  of  the  debtor,  if  he  left  no  assets,  or  if  there 
be  assets  which  have  devolved  on  the  son,  the  debt  must  in  cither  case  be 
paid  by  the  son,  agreeably  to  the  order  of  payment  propounded  by  Nabkda 
(CLaIX).  If  there  be  no  son,  it  must  be  paid  by  the  son's  son  :  and  here 
also  the  order  of  payment  propounded  by  >Iabkda  must  be  assumed  from 
parity  of  reasoning.  If  there  be  neither  a  son  nor  a  son's  son,  or  if  there  be 
a  son  or  grandson,  to  whom  the  assets  have  not  descended,  but  are  held 
by  some  other  person,  the  debt  must  be  paid  by  him  who  has  received  the 
assets;  on  failure  of  such,  by  him  who  has  taken  the  widow  }  or,  on  failure 
of  him,  by  the  son  or  grandson,  who  was  competent  to  take  the  heritage. 
But  an  incompetent  grandson  is  not  liable  for  the  payment  of  debts,  any  - 
more  than  an  incompetent  son. 

The  t^xt  of  Tajkyawalcya  is  read  putrb'nanydiriladravyah,  the  son 
y9ho9e  father^ 8  assets  are  not  held  by  another :  and  that  reading  is  approved 
by  MiSBA.  and  YijvtAnbswaba.  Under  the  expression,  ''whose  Jather't 
assets  are  not  held  by  another,"  may  be  understood  one  who  has  taken  his 
father's  assets,  as  well  as  one  whose  father  had  no  assets.  The  difference  be* 
tween  the  two  interpretations  consists  in  this  :  if  a  son,  through  generosity 
or  the  like,  do  not  exact  his  father's  property  from  his  uncles  and  the  rest,  he 
must  pay  tise  debt  aeeording  to  one  opinion,  and  need  not  pay  it  aeeord* 
ing  to  the  other,  as  is  evident.  I'he  preferable  interpretation  may  be  deter- 
mined  by  the  wife ;  but  ultimately  one  only  can  be  sdmitted. 

Or,  if  a  solvent  person  contract  a  debt  and  die,  and  his  son  be  a  minor, 
or  be  gone  to  a  foreign  country,  and  his  uncle  or  other  kinsman^  or  some 
stranger,  through  tenderness  for  that  son,  take  care  of  the  estate,  Buch  per- 
son alone  may  be  understood  from  the  expressions, ''  he  who  has  received  the 
estate  of  a  proprietor,"  **  the  successor  to  the  estate,"  and  "  a  person  who 
has  taken  the  assets."  As  the  guardian  recovers  money  due  from  others  to 
the  estate,  so  must  he  pay  the  debts  out  of  the  estate.  But  if  there  be  no 
assets,  or  if  no  such  person  take  care  of  the  estate,  the  person  whohastak^n 
the  widow  must  discharge  the  debt.  1  f  no  widow  be  left,  or  if  a  widow 
survive  but  no  person  take  the  yuatdianship  of  her,  the  son,  or  the  son's  son 
in  order,  should  pay  the  debt,  acquiring  funds  by  any  practicable  means. 
If  there  be  neither  son  nor  grandson,  and  if  no  person  take  the  widow,  or  if 

*  The  author  resumes  the  arg:uinent  mtermpted  by  the  quotation  of  the  texts  dzxii! 
and  olzxiT. 
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1^  >wiidovv  survive,  and  if  the  great  grandsan  or  remoter  descendant,  or  the 
brother  or  other  collaieral  relation^  take  the  property  left  by  the  deceased, 
he  should  discharge  the  debt.  Such  is  the  sense  of  tlie  text  of  YAjnta* 
WALCTA.  Accordingly  it  is  said  in  the  DiffOcalieA,  the  uncles  or  other  eoUat€» 
ral  heirs  of  the  deceased  who  leaves  property.  This  should  be  admitted  as  an 
accurate  interpretation.  Both  are  suggested  by  the  ambiguous  terms  of  the 
texts. 

All  authors  concur  in  opinion,  that  a  son,  being  blind  or  deaf  from  his 
birth  or  the  like,  shall  on  no  account  be  liable  for  the  payment  of  debts. 
But,  according;  to  the  Dipacalicd,  the  debt  should  be  paid  by  an  incompetent 
son,  if  no  person  have  taken  the  widow.  The  word  *'  incompetent"  intends 
such  disqualification,  as  is  stated  by  CatyAtana,  disease  and  the  like 
(CliXXIll).  But  the  author  of  the  Miidcehard  states  two  cases:  a  son, 
grandson,  or  any  other  person,  who  has  taken  the  assets,  must  discharge 
the  debt ;  on  failure  of  such,  he  who  has  taken  the  widow  ;  on  failure  of  him, 
ahy  son  not  horn  blind  or  the  like;  and  on  failure  of  him,  the  great  grandson 
or  other  representative  who  takes  the  heritage :  they  are  again  mentioned 
to  show  the  positive  obligation  of  paying  debts  then  only  when  they  have 
received  assets.  Or  the  person  who  takes  the  widow,  that  is,  who  takes  a 
widow  falling  under  the  fourth  description  of  women  wilfully  libidiuoas, 
or  the  first  of  twice  married  women*,  becomes  liable  to  the  payment  of 
debts  on  failure  of  successors  to  the  estate ;  if  there  be  no  such  person,  the 
son  who  would  have  been  competent  to  receive  the  heritage,  not  being  blind 
from  hie  birth  or  the  like;  on  failure  of  him,  any  person  who  has  taken  the 
widow  mutt  pay  the  deht^  under  the  text  of  NAbkda  (OCXXII). 

These  rules  of  decision  shall  be  successively  discussed.  In  the  first 
place,  if  the  father  die,  or  reside  abroad  or  the  like,  the  competent  son  is 
liable  for  the  payment  of  his  debts.  Natural  decease,  and  civil  demise  or 
retirement  in  the  order  of  devotion,  are  similar.  Concerning  absence  in  a 
foreign  country,  the  rule  of  Vishnu  above  cited  (CLXVIII)  propounds  a 
distinction. 

CLXXV. 

NAbbda  : — The  father,  or,  if  the  family  be  undivided^  the  uncle,  or  the 

elder  brother,  having  travelled  to  a  foreign  country,  the  son  shall 

not  be  forced  to  discharge  the  debt  until  twenty  years  have  elapsed. 

Here  the  mention  of  '*  uncle  or  elder  brother"  intends  the  payment  of 
debts  contracted  by  them;  and  that  must  be  understood  in  the  order  above* 
mentioned,  when  there  is  any  sufficient  cause,  such  as  the  uncle  or  brother 
leaving  no  son.  Its  further  application  will  be  mentioned.  The  particle 
*^  or,*'  repeated  in  the  text,  is  indefinite,  comprehending  all  persons  holding 
assets  of  the  debtor. 

CLXXVL 
CAttAtana  : — If  the  father  be  at  home,  but  aflSicted  with  a  chronick 
disorder,  though  not  tmthont  hope  of  recovery^  or  live  in  a  foreign 
land,  but  expected  in  time  to  return^  his  debt  shall  be  paid  by  his  sons 
after  a  lapse  of  twenty  years. 

♦  V.  ccxx  and  Book  IV,  V.  cMii.  2  4  8. 
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"  Twenty  years  ;*'  after  a  lapse  of  twenty  years,  for  the  text  coincides 
with  that  of  KIbeda  (CLXXV).  And  this  must  be  understood  when  the 
cure  of  the  disease  is  possible,  or  when  the  return  of  the  absent  parent  may 
be  expected.  But,  when  the  distemper  is  deemed  incurable,  or  the  return 
of  the  absent  parent  is  impracticable,  the  son  shall  pay  the  debt  of  his  fa« 
ther,  thongh  Uving,  as  if  he  were  dead.  The  creditor  need  not  wait  twenty 
years.  The  Retndcara^ 

Or  the  exprenian  wed  in  the  text,  ^  if  the  father  be  at  home,*'  mmy 
eignify^  if  he  be  living ;  that  Ls,  if  it  be  ascertained  that  he  is  idive.  Hence, 
if  no  intelligence  be  received,  during  twelve  years^  concerning  any  man  who 
has  travelled  to  a  foreign  country,  the  law  requires  his  son  to  perform  obse- 
quies and  the  like,  presuming  his  death ;  if  the  son  did  not  then  pay  idie 
debt  until  twenty  years  had  elapsed,  that  would  be  inconsistent  with  com- 
mon sense,  and  with  the  reason  of  the  law.  The  following  text  of  GItt- 
Itaita  is  authority  for  this  position. 

CLXXVIL 

GlTTATANA : — A  creditor  may  enforce  payment  of  such  debts  from  the 
sons  of  his  debtors,  who,  thongh  alive,  are  incurably  diseased,  mad, 
or  extremely  aged,  or  have  been  very  long  in  a  foreign  country, 
provided  their  sons  have  assets  of  the  debtor. 

Both  "  diseased'*  and  "  mad**  are  here  mentioned  by  the  same  rule  by 
which  two  names  for  kine  are  used,  the  one  in  a  generick  sense,  the  other  in 
a  particular  sense ;  or  to  include  insanity  or  intoxication  arising  from  the 
use  of  drags  or  the  like.  *'  Extremely  aged  ;*'  incapacitated  by  old  age  for 
ike  management  of  affairs.  ''Very  long  in  a  foreign  country,"  and  not  ex- 
pected to  return.  "  Such,**  or  oi  this  kind;  an  epithet  of  debt  intended 
to  exclude  debts  contracted  for  spirituous  liquors  and  the  like.  This  will 
be  subsequently  explained.  Here,  from  the  concurrence  of  the  preceding 
text  (CLXXVl)  it  appears^  that  the  creditor  need  not  wait  twenty  years ; 
for  the  elpression  ''  very  long  in  a  foreign  country*'  would  be  superfluous, 
the  sense  would  be  the  same  with  the  preceding  text,  and  there  would  be  a 
needless  repetition. 

OLXxvni. 

VbIhaspati  :— a  debt  of  the  father  being  proved,  it  most  be  dtsoharg- 
«d  by  his  sons,  even  in  his  life-time,  if  he  were  blind  or  deaffcom 
his  birth,  or  be  degraded,  insane,  or  aiHioted  with  a  phthisis  or 
leprosy,  or  other  hopekss  disorder. 

"  Blind  from  his  birth  ;**  born  blind :  for  the  word^a^'  signifies  both 
class  and  birth.  **  Degraded**  must  be  understood  of  one  who  is  averse 
from  the  necessary  penance.  "Phthisis,  or  leprosy,  or  other  disorder;'* 
this  is  illustrative  of  any  incurable  disease.  The  Retnaeara. 

"  Phthisis,**  or  marasmus :  when  a  father  has  been  twenty  years  affliot- 
ed  with  any  disease  whatsoever,  his  debt  must  be  discharged  by  his  son ; 
t^  amplified  gloss  '*  phthkiis,  leprosy,  or  other  incurable  or  hopeless  disor- 
der,*' would  tWefore  be  unmeaning;  hence  the  interpretation  suggested  in 
the  JHeindearoj  that,  in  the  case  of  phthisis  or  the  Uke,  the  creotter  need 


Digitized  by 


Google 


194  PAYMENT  OF  DEBTS.  [BOOK  I. 

not  wait  twenty  years,  should  be  admitted.  YIchespati  Misba  and  othera 
concur  in  this  exposition.  But  the  Pdrijdia  and  MiSBA  add,  if  the  father, 
through  indigence,  be  wholly  unable  to  discharge  the  debt,  it  must  be  paid, 
even  though  the  family  be  divided,  by  his  son  who  is  able  to  discharge  it, 
or,  on  failure  of  him,  it  is  reai<onable  that  it  should  he  paid  by  his  grandson 
so  circumstanced.  Since  the  father,  being  born  blind,  was  incapable  of  inhe- 
riting his  own  father's  estate,  and  is  unable  to  acquire  property  himself,  he 
may  be  considered  almost  literally  as  moneyless. 

"  Even  though  the  family  be  divided ;"  even  though  his  father  be 
separated  :  the  debt  must  he  paid  by  a  son  whose  father  is  separated  from  his 
own  brothers  and  the  rest.  Or  it  may  be  explained,  *  by  a  son  who  is  sepa- 
rated from  his  uncles  and  the  rest ;'  for  no  distinction  is  expressed. 

The  first  case  shall  be  now  considered. 

^  CLXXIX. 
Vrihaspati  : — ^A  son  born  before  partition  has  no  claim  on  the 
pateiTial  estate,  nor  a  son  born  after  it  on  the  portion  of  his  brotlier, 
whether  in  respect  of  property  or  debts  ;  nor  have  they  any  claims 
on  each  other,  except  to  purification  and  an  oblation  of  water, 
if  either  of  them  die.* 

A  son  born  before  partition  has  no  concern  with  the  debts  contracted, 
or  property  acquired,  by  his  father  after  partition ;  he  is  incapable  of  taking 
the  estate  and  paying  the  debts :  and  the  son  born  after  partition  has  no 
concern  with  the  portion  of  his  brothers ;  that  is,  with  the  debts  undertaken 
by  his  brothers,  and  the  property  received  by  them  on  partition.  But  all 
are  qualified  for  purification  and  oblations  of  water.  By  this  text,  so  ex- 
plained, it  is  cursorily  intimated  that  a  son  need  not  pay  a  debt  contracted 
after  partition.  Still,  however,  if  the  father  be  unable  to  discharge  the 
debt,  and  there  be  no  son  in  coparcenary  with  him  able  to  discharge  it,  that 
debt  must  be  paid  by  another  son  who  is  able  to  discharge  it,  even  though 
he  be  separated  from  the  family  (CLXIX).  But  if  there  be  no  son  amena- 
ble ybr  the  debt,  it  must  be  paid,  even  though  the  family  be  divided,  by  a 
grandson  who  is  competent  to  the  inheritance  and  management  of  the  estate. 
Although  the  text  of  YAjntawalcta,  which  directs  generally  that  the  debt 
should  be  discharged  by  the  son  or  by  the  son's  son  (CLXX),  may  be  expound- 
ed  as  relating  to  a  grandson  not  separated  from  his  coheirs,  still,  if  either 
the  son  or  grandson,  who  are  thus  placed  on  a  similar  footing,  may  be  liable 
for  the  debts  even  after  partition,  is  it  not  reasonable  to  affirm  the  same  in 
respect  of  the  other  ?  That  is  actually  expressed  in  the  Fdrijdia  ;  *•  it  is 
reasonable,' '  &c.  and  that  part  of  the  sentence  relates  to  the  grandson. 
Thus  may  the  law   be  concisely  expounded. 

Should  the  father  die,  or  enter  into  an  order  of  devotion,  or  be  long 
absent  in  a  foreign  country  whence  his  return  cannot  be  expected,  or  be 
afflicted  with  a  hopeless  disorder,  or  be  blind  from  his  birth,  the  debt  must 
be  immediately  discharged  by  his  son  competent  to  inherit  and  manage  the 
estate  ;  but  if  he  be  long  absent  in  a  foreign  land,  whence  his  rettu'n  may  be 
expected  and  so  forth,  it  must  be  paid  after  the  lapse  of  twenty  years.  If 
the  father,  having  been  born  blind,  was  excluded  from  the  patrimony,  and  the 
son  be  capable  of  inheritance  and  be  not  separated  from  his  father,  it  must  be 

♦  BookV. 
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paid  by  that  son  out  of  bis  own  property.  But  if  such  a  father  were  never« 
theless  able  to  acquire  property,  it  must  be  then  paid  out  of  the  property  ac* 
quired  by  him :  thin  is  demonstrably  true.  If  there  be  two  sons  both  able 
to  discharge  the  debts,  and  one  be  not  separated,  and  the  other  be  sepa^ 
rated,  it  must  be  paid  by  that  son  only  who  is  able  to  discharge  the  debts 
and  lives  in  coparcenary  (CLXXIX).  It  is  the  same  in  the  case  of  re*>union 
after  separation^  by  parity  of  reasoning.  But  if  the  son,  who  liyes  in  copar- 
cenary, be  unable  to  pay  the  debt,  or  if  there  be  none  such,  the  debt  must 
be  paid  by  the  son  able  to  discharge  it,  even  though  he  be  separated  from 
the  family ;  on  failure  of  him,  by  all  the  grandsons  in  the  male  line,  who 
are  able  to  discharge  it,  not  singly  by  the  son  of  him  who  was  born  afber  parti- 
tion. But,  should  the  debtor  have  assets,  then,  while  he  lives,  it  must  be  paid 
by  his  son  or  grandson  out  of  his  property  only ;  after  his  death,  his  effects  de- 
scend, on  failure  of  sons  bom  afber  partition,  to  the  other  sons,  or  to  all  the 
grandsons  of  the  male  line  whose  fathers  are  deceased ;  his  debt  must  there- 
fore be  paid  by  them  out  of  his  assets.  In  that  case,  since  they  have  receiv- 
ed assets,  there  is  no  differeence  between  a  son  and  a  grandson.  It  is  the 
same  also  in  respect  of  the  great  grandson.  On  failure  of  lineal  male  de- 
seendantt  within  the  degree  of  great  grandson,  the  heritage  devolves  on  the 
widow  and  so  forth  ;  and  the  debts  must  also  be  paid  by  the  widow  or  other 
heir  in  the  order  of  sucoeseion.  But  if  there  be  no  assets,  the  debt  should  in 
the  first  place  be  discharged  by  the  son  out  of  his  own  property,  or,  on  failure 
of  him,  by  all  the  grandsons  of  the  male  line ;  the  great  grandsons  are  under 
no  necessity  of  paying  the  debt,  as  has  been  already  noticed. 

But,  ii  there  be  a  son  bom  after  partition,  and  the  father  die,  and  the 
sons  with  whom  partition  was  made  survive,  but  the  son  born  after  partition 
die  leaving  male  issue ;  since  he  who  was  born  after  partition  was  alone  en- 
titled to  the  heritage  of  his  parent,  his  son  can  alone  claim  the  assets ;  not 
the  sons  bora  before  partition,  nor  their  offspring  :  hence  the  debt  shall  not  be 
discharged  by  them,  but  shall  be  paid  in  succession,  or  jointly,  by  the  son 
born  after  partition  and  by  his  son,  whether  they  have  or  have  not  assets  of 
the  debtor.  Yet,  should  they  be  unable  to  discharge  the  debt,  the  rule  of 
payment  must  be  understood  as  before. 

But,  should  a  son  separated  from  his  father  make  a  partition  with 
his  own  sons  of  the  property  acquired  by  himself,  and,  bringing  the 
remainder  of  his  estate,  live  re-united  with  his  father,  and  other  sons  be  bora 
to  him  ;  should  his  father  die,  and  afterwards  he  also  decease,  his  sons,  as 
well  those  born  before  as  those  born  after  partition,  shall  equally  share  the 
property,  and  pay  the  debts  of  their  grandfather;  but  the  sons  born  after 
partition  shall  alone  take  the  property,  and  pay  the  debts  of  their  father. 
Thus  may  the  law  be  concisely  stated.  This  method  should  be  followed 
in  all  cases;  the  subject  will  be  fully  considered  under  the  title  of  In- 
heritance. 

Since  the  text  of  Yajkyawalcya  (CLXX)  does  not  express  that  the 
debt  shall  be  paid  in  succession  by  the  sons  or  by  their  sons,  may  it  not  be 
well  asserted  that  the  debt  must  be  discharged  jointly  by  sons  and  grandsons  ? 
No ;  for  Veihabpati,  ordaining  that  the  debt  shall  be  paid  without  interest 
by  a  grandson,  shows  a  less  obligation  on  the  grandson  than  on  the  son  ;  it 
is  therefore  incongruous  to  affirm,  that  debts  should  he  paid  jointly  with  the 
grandsons.  Accordingly  the  Mitdcshara  expresses,  on  failure  of  the  father, 
the  son  sliall  pay  his  debt ;  on  failure  of  sons,  the  grandson. 
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But  the  author  ^  tfa»  Smfiiiidra  adch,  a  debt  oontraeted  after  partition 
by  the  father  or  kinsman  on  his  own  sole  aoeount,  muet  be  paid  by  his  son 
and  the  rest,  if  he  be  long  absent  in  a  foreign  land  :  in  this  caee  only  is  the 
period  ofiwentf  ^ear4  prescribed ;  not  in  the  case  of  a  debt  contracted  for 
the  support  of  an  undivided  famUy  or  the  like,  for  the  parceners  are  also 
concerned  in  suoli  a  debt.  Tbey  are  equally  bound  with  the  singk  pareener, 
by  whom  they  are  sheltered.  The  precept  is  not  grounded  on  a  latent  mo- 
tive :  hence,  when  payment  is  demanded^  in  consequence  only  of  the  declara- 
tion or  e$igagement  of  a  single  parcener^  without  any  oaUimble  cause  for 
eontraeting  the  d€hi^  then  only  is  s  lapse  of  time  required  by  that  precept ; 
but  a  debt  contracted  for  the  support  of  the  family  must  be  paid  before  thai 
Hme  elapse^  aa  ordained  by  another  teit  of  Yajntawalcta. 

CLXXX. 

YAjnyawalcya  : — If  one  of  two  ormore  parceners  or  undivided  kinsmen 
contract  a  debt  for  the  support  of  his  family^  and  either  die  or  be 
very  long  absent  abroad,  the  other  parceners  or  joint^tenanta  shall 
pay  it. 

The  creditor  need  not  wait  a  spedfick  time ;  for  there  is  no  authority 
for  such  a  supposition :  the  time  allowed  solely  concerns  divided  kinsmen. 

MiftBA. 

*^  Family"  signifies  all  the  persons  entitled  to  maintenance.  Since  all 
the  parcenors  are  concerned  in  the  debt,  a  lapse  of  time  is  not  required  :  the 
gloss  should  be  so  interpreted  from  the  preceding  sentence.  The  meaning 
is,  since  all  partake  of  the  benefit  arising  from  money  borrowed  by  a  smgle 
purcener,  all  are  bound  for  the  debt.  "  They  are  equally  bound  with  the 
single  parcener,  by  whom  they  are  sheltered ;"  a  single  parcener^  contracting 
debts  and  so  forth,  supports  all  the  persons  entitled  to  maintenance  :  he  is 
as  it  were  their  screen  or  umbrage,  sheltering  them  from  ardent  distress. 
Consequently,  whatever  is  done  by  him  may  be  justly  considered  as  the  act 
of  all ;  and  all  being  legally  bound  for  the  debt,  it  is  deemed  a  debt  actually 
contracted  by  those  among  them  who  are  forthcoming :  it  is  therefore  impro- 
per to  require  a  lapse  of  time. 

Must  not  the  literal  sense  of  the  text  be  preserved,  even  though  it  be 
inconsistent  with  the  reason  of  the  law ;  else  a  sin  would  be^  committed  by 
deviating  from  the  precepts  of  Sages  ?  This  position  ma}*^  therefore  be  thus 
reconciled  :  when  a  sin  is  stated  in  deviating  from  the  precepts  of  Sages, 
that  intends  a  precept,  the  grounds  of  which  are  not  apparent ;  but  this  is 
a  precept  of  demonstrable  law,  founded  on  reasoning :  such  is  the  notion 
adopted  in  the  Smritisdra. 

"  Hence,  when  payment  is  demanded,  <&c. ;"  payment  must  be  made  in 
consequence  of  an  engagement  common  to  all  the  parceners ;  the  creditors 
may  iMtve  lent  the  money  to  any  one  of  them  ;  it  was  not  necessary  that 
such  an  engagement  should  be  expressly  declared  when  the  debt  was  contract- 
ed :  such  is  the  sense  of  the  ^less»  Or  thai  gloss  mw^  be  thus  interpreted  : 
payment  must  be  made  in  consequence  of  one,  that  is  a  single,  declaration 
or  text  of  Sages,  or  in  other  words,  a  text  independent  of  reasoning,  such 
as  the  following  text :  even  without  a  cause  of  payment  arising  from  the 
Jbtfi^  receipt  of  the  loan,  that  is,  without  tho  payer's  having  been  concerned 
in  the  receipt  of  the  loan,  or  having  enjoyed  the  hen^t  of  it,  or  the 
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like»  psjment  must  be  made  ;  so  interpreted  by  referenee  to  the  preceding 
pbrase.  In  the  last  case  only  Is  a  lapse  of  time  required  by  the  teita  of 
Bag^.  But  a  debt  contracted  for  the  support  of  the  family,  excluded 
from  the  purport  of  the  preceding  text,  must  be  paid  before  the  lapse  of 
twenty  years.     This  the  commentator  also  notices. 

**  Parceners  or  joint  tenants**  (CLXXX) ;  heirs,  such  as  brothers  and 
the  rest.  "  For  there  is  no  authority,  Ac.  ;*'  for  there  is  no  expression  in 
this  text  denoting  that  the  creditor  should  wait  the  kip^ie  of  time,  nor  does 
the  reason  of  the  law  suggest  it.  It  should  not  be  objected,  that  a  period 
of  tutpermon  may  be  deduced  from  the  concurrence  of  the  teit  above  cited 
(GLXXV).  Since  it  is  proved  from  the  reason  qf  the  law  that  no  delay 
should  be  allowed  to  sons  and  the  rest  living  in  coparcenary,  there  is  no  dif* 
fieulty  in  restricting  the  text  of  Nabkda  to  sons  and  others  with  whom 
partition  has  been  made.  Such  is  the  notion  adopted  in  the  Smritisdra : 
and  thHt  is  proper ;  for,  immediately  after  the  text  cited,  Nabeda  thus 
proge^ds, 

CLXXXL 

NAreda  : — A  debt  contracted  before  partition  by  an  uncle,  or  a 
Wather>  ^  a  miother,  for  the  support  of  the  family,  all  the  parce- 
ners OP j^ini  tenants  ^all  diBch«rge.* 

If  it  were  intended  that  an  interval  of  suspension  should  also  be  under- 
stood in  this  case,  the  enunciation  of  the  present  text  would  be  vain  ;  for 
that  sense  was  already  conveyed  by  the  preceding  text  (CLXXV).  It  is 
therefore  evident,  that  the  three  texts  of  Narbpa  relate  to  distinct  subjects, 
aft  fofiows:  a  father  being  dead,  his  sons  shall  discharge  his  debt  VCLXIX) ; 
t^deht  muai  he  paid,  after  the  lapse  of  twenty  years  (CLXXV)  ;  a  debt 
contracted  before  partition  by  a  father  or  kinsman  for  the  support  of  the 
fkmily,  most  be  iwmedutiefy  paid  (CLXXXI).  This  text,  expressing  "  be- 
fore partition"  as  well  as  "  for  the  support  of  the  family,"  cannot  have  the 
same  import  with  that  which  prescribes  a  time.  But  the  first  text  (OLX IX) 
relates  to  a  debt  contracted  by  the  father  on  his  own  sole  account;  in  that 
case  only  is  a  lapse  of  time  required. 

Bat,  says  Misra,  Chandbswaba  holds,  that  a  debt  contracted  before 
partition  by  a  father  or  kinsman,  who  travels  t<»  a  foreign  land  whence  his 
return  may  be  expected,  must  be  paid  by  his  son  or  other  parcener  after 
waiting  twenty  years.  This  however  has  been  hastily  said ;  for,  in  fact, 
Chandbswaba  had  declared  in  his  own  work,  '  if  that  father  were  so 
circumstanced  as  to  be  incapable  of  participating  in  the  patrimony,  and  his 
son  be  not  separate  in  regard  to  property,  his  debt  must  be  paid  ^  the  son; 
but  if  the  father,  though  he  be  so  circumstanced,  have  any  several  property, 
it  shall  be  discharged  by  him  alone.  Tet,  if  the  father  be  wholly  unable, 
and  the  son  be  able,  to  discharge  the  debt,  it  shall  be  paid  by  the  scm** 
Here  the  expression,  *'  so  circumstanced  as  to  be  incapable  of  participating 
fit  the  patrimony,*  describes  the  father  as  indigent  in  consequence  of  hia 
exclusion  from  the  patrimony.  *'  Not  separated  in  regard  to  property*' 
relates  to  the  son  ;  it  signifies  residing  together,  and  partaking  of  the  same 
food  :  the  consequence  is,  that  if  the  father  any -how  acquired  wealthy  it 
would  be  joint  property.     Such  a  father  therefore  contracts  a  debt  for  the 

♦  See  Book  T.  v.  871. 


Digitized  by 


Google 


198  PATMENT  OF  DBBT8.  [bOOK  I. 

support  of  his  aan  family,  and  travels  on  account  of  his  a&irs  to  a  foreign 
country,  but  his  return  may  be  expected  ;  in  such  a  case  must  his  debt  be 
paid  by  his  son  P  and  must  it  be  paid  afber  the  lapse  of  twenty  years,  or 
within  that  period  P  On  these  questions  the  rule  formerly  mentioned  must 
be  adduced  ;  for  no  distinction  has  been  stated.  Consequently  it  shall  only 
be  paid  after  the  lapse  of  twenty  years. 

Since  no  time  is  specified  in  the  ticxt  of  VbIuaspati  (CLXXYIII), 
should  not  the  debt  of  a  man  blind  from  his  birth  or  the  like  be  paid  with- 
out waiting  a  lapse  of  time  P  However  the  law  may  be  in  that  case,  still, 
when  a  father  is  afflicted  with  a  fever,  or  similar  disorder,  and  his  son  is 
not  separated  in  regard  to  property,  it  appears  from  parity  of  reasoning, 
that  the  debt  shall  only  be  paid  by  his  son  after  a  lapse  of  twenty  years ; 
without  distinguishing  whether  it  were  contracted  for  the  support  of  his 
family,  or  for  the  borrower's  own  uae.  Such  appears  to  be  Chaiii>xswaea'0 
notion. 

On  this  we  remark,  that,  although  no  limitation  have  been  expressed, 
there  is  no  difficulty  in  restricting  the  text  (CLXXV)  to  debts  which  have 
been  contracted  on  the  borrower's  sole  account ;  for,  as  it  does  not  express 
a  debt  contracted  on  his  sole  account,  so  likewise  it  does  not  express  a  debt 
contracted  for  the  support  of  the  family.  However,  even  in  that  case  it 
must  be  supposed  that  payment  cannot  be  expectedyrom  ike  debtor  himself 
within  ten  or  fifteen  days.  In  fact  it  must  only  then  be  paid  when  the 
burden  devolves  on  the  son.    That  virtually  is  the  meaning. 

YiOHASPATi  propounds  a  special  nde  in  respect  of  undivided  parceners. 

CLXXXIL 
Vrihaspati  : — A  debt  contracted  by  the  £either  acting  for  his  coheirs 
shall  be  all  paid  by  the  son,  if  the  father  have  been  long  abroad ; 
but  if  the  father  die,  the  son  shall  pay  only  the  share  of  his  fisither, 
and  never  that  of  another  debtor. 

Five  brothers  live  together,  and  partake  of  the  same  food ;  one,  acting 
for  all,  contracts  a  debt  on  his  own  judgment,  or  with  the  consent  of  all, 
for  the  support  of  the  family,  and  afterwards  travels  to  a  foreign  country  ; 
the  other  brothers  are  alive,  and  incompetent  to  the  management  ofaffain^ 
or  they  are  not  living ;  and  the  absent  brother  has,  or  has  not,  made  a  par- 
tition with  his  brethren  :  in  such  a  case  that  debt  must  be  paid  by  his 
son  out  of  the  common  stock  ;  on  failure  of  that,  out  of  his  proportionate 
share,  or,  on  failure  of  that  again,  out  of  his  own  several  property. 

"A  debt  contracted  by  one  acting  for  his  coheirs;"  since  all  are 
equally  bound  for  that  debt :  or,  it  may  he  literally  interpreted^  contracted  by 
one  oj  the  coheirs  serving  as  umbrage  to  screen  the  others  from  ardent  dis- 
tress. Payment  l^  the  son  is  ordained,  provided  the  father  be  living ; 
but  if  he  die,  the  son  shall  only  pay  the  share  of  his  father,  and  not  the 
shares  of  his  uncles  and  the  rest.  The  meaning  is  this  :  while  he  lives,  the 
acts  done  by  his  son  are  in  a  manner  done  by  the  father  himself ;  hence 
payment  then  made  is  on  the  part  of  the  father  ;  consequently,  the  debt  con- 
tracted by  the  father  alone  is  virtually  paid  by  him  alone,  and  a  contribution 
of  shares  is  not  therefore  proper  in  that  case.  But,  when  the  father  is 
deceased,  the  debt  contracted  by  him  for  the  support  of  his  own  brothers 
and  the  rest,  should,  on  failure  of  him  who  actually  contracted  the  debt^  be 
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paid  by  those  only  for  the  support  of  whom  it  was  contracted  :  this  is  charly 
settled.  That  proportion  of  the  debt,  which  was  contracted  by  the  father 
for  the  maintenance  of  his  own  immediate  dependants,  most  be  paid  by  his 
son ;  not  the  shares  of  the  rest ;  he  is  exonerated  by  the  Sage,  because  the 
burden  had  not  yet  devolved  on  the  son  at  the  time  when  the  debt  was 
contracted. 

In  the  Vivdda  Chintdmeni  the  text  is  read,  pUramam  the  debt  of  his 
father,  instead  o^pilranwm  the  share  of  his  lather.  If  that  reading  be 
authentick,  it  may  still  be  expounded, '  the   share  of  the  father  in  the  deht** 

CLXXXIIL 

Nareda: — Any  one  surviving  parcener  may  be  compelled  to  pay 
another's  sliare  of  a  debt  contracted  by  joint-tenants ;  but,  if  they 
be  dead,  the  son  of  one  is  not  liable  to  pay  the  debt  of  another. 

"Joint-tenants ;"  undivided  kinsmen :  and  this  must  be  understood  of 
a  case  where  the  debt  was  contracted  for  the  support  of  the  family.  If  it 
were  contracted  for  the  borrower's  sole  use,  the  whole  debt  must  be  paid  by 
his  son  alone,  as  is  just.  The  reason  of  the  law  proves  this  ;  but  to  state 
it  at  large  would  unnecessarily  swell  the  work. 

But  the  author  of  the  Reindeara  thus  expounds  the  text  of  Vbihaspati 
(CLXXII)  ;  a  debt  of  the  father,  for  which  he  was  bound  together  with 
another  jointly  and  severally,  shall  be  all  paid  by  the  son,  both  the  share 
of  the  father,  and  the  share  of  the  joint-debtor,  if  the  father  had  been 
long  abroad,  and  the  other  joint-debtor  cannot  he  found;  but  if  the  father 
die,  the  son  shall  only  pay  the  share  of  his  father.  The  same  author 
thus  interprets  the  text  of  Na&bda  (CLXXXIII)  ;  any  one  survivor 
may  be  compelled  to  pay  the  whole  debt,  which  was  contracted  by  persons 
jointly  and  severally  bound  :  but  if  all  the  joint-debtors  die,  their  sons  shall 
pay  their  proportionate  shares  of  the  debt :  no  one  shall  be  liable  to  pay  the 
whole.  He  considers  both  these  texts  as  relating  to  a  subject  similar  to 
that  of  partnership  in  commerce* 

Here  it  should  be  remarked,  that  if  one  of  five  brothers  die,  but  leave 
a  son,  from  parity  of  reasoning  that  son  may  be  impleaded  like  one  of  the 
brothers  :  this  exposition  seems  reasonable  to  such  men  as  we  are.  Here 
'  die'  intends  abo  civil  death  ;  for  religious  mendicity  is  similar  to  natural 
death.  A  degraded  man,  who  is  averse  from  the  requisite  penance,  is  also 
in  effect  similar  to  one  naturally  deceased. 

CLXXXIV. 

Catyayana  : — Among  persons  jointly  and  severally  bound  ybr  a  dehtj 
whoever   is  found,  may  be  compelled  to  pay  that  dd)t ;  the  son  of ' 
one  long  absent  abroad,  may  be  compelled  to  pay  the  whole  debt^  but 
the  son  of  one  deceased  need  only  pay  his  father*s  share. 

Of  persons  contracting  a  debt  for  which  they  are  jointly  and  severally 
bound,  if  one  alone  be  found,  he  may  be  compelled  to  pay  the  whole  debt ; 
or  if  a  son,  whose  father  has  been  long  absent  abroad,  be  found,  he  also 
may  be  compelled  to  pay  the  whole;  but  if  a  son,  whose  father  is 
dead,  be  found,  he  can  only  be  compelled  to  pay  his  father's  share,  and  not 
the  whole  sum. 
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CLXXXV. 

Vishnu  : — A  debt  contracted  jomtly  and  severally  by  parceners,  shall 
be  paid  by  any  one  of  them  who  is  present  and  amenable ;  and  so 
shall  the  debt  of  the  father,  by  any  one  of  the  brothers  before  paarti- 
tion ;  but  after  partition,  they  shall  severally  pay  according  to  their 
shares  of  the  inheritance. 

A  debt  contracted  by  parceners,  or  by  persons  jointly  and  severally 
bound,  must  be  paid  by  any  one  of  tbeni,  who  is  forthcoming ;  and  so  must 
the  debt  of  the  father  by  any  one  of  the  undivided  brethren,  who  is  forthcom- 
ing ;  but  brothers  who  have  made  a  partition,  shall  pay  their  proportionate 
shares.  Thi)  texts  ot  CATrAYAKA  and  VisHMU  are  thus  expounded  by 
the  author  of  the  Reindoara.  He  considers  the  text  of  Catyayana,  and 
part  of  the  text  of  Vishnu,  as  relating  to  a  suhject  similar  to  that  of  part- 
nership in  commerce.  The  subject  of  partnership  in  commerce  may  be  thus 
exemplified  :  four  traders,  severally  subscribing  their  names  to  the  same 
written  instrument,  with  one  accord  contract  a  debt  for  the  purpose  of 
traffick :  in  like  manner  four  priests  may  contract  such  a  debt  for  the  sup- 
port of  their  families  or  the  like.  The  commentator  considers  the  last  hiUf 
of  the  text  of  VisHKU  as  relating  to  the  payment  of  their  father's  debt  by 
brothers. 

Both  these  texts  may  also  be  expounded  as  relating  to  debts  contracted  by 
undivided  brethren,  like  the  text  of  Nabeda  and  VbIhabpati.  In  their  result 
both  interpretations  of  the  text  are  accurate.  The  texts  of  Oatyayana 
and  VkIhaspati  are  obviously  applicable  to  subjects  similar  to  that  of  part- 
nership in  trade ;  for  they  literally  express  "  a  debt  contracted  under  the  same 
shade,'*  and  "  among  persons  sheltered  by  the  same  shade.'*  The  text  of 
Vishnu  is  obviously  applicable  to  undivided  brethren,  since  it  expresses  "  a 
debt  contracted  by  parceners." 

If  five  brothers  have  the  same  abode,  and  partake  of  the  same  food  ; 
and  one  then  contracts  a  debt  for  the  support  of  the  family,  with  the  assent 
of  the  rest,  or  from  his  own  judgment,  and  dies  or  travels  to  a  foreign  land  ; 
afterwards  all  the  survivon  make  a  partition,  and  by  accident  become  poor, 
but  are  subsequently  enriched  by  wealth  which  they  themselves  acquire  :  in 
such  a  case,  who  shall  pay  that  debt  ?  out  of  what  property  P 

CLXXXVL 

Menu  : — If  the  debtor  be  dead^  and  if  the  money  borrowed  was 
depended  for  the  use  of  his  family,  it  must  be  paid  by  that  family, 
divided  or  undivided,  out  of  their  own  estate. 

*'  Dead"  is  Oludtrative  of  einl  iemih  and  the  like.  *'  Out  of  their  own 
estate ;"  hence,  if  any  one  of  the  heirs,  though  they  be  separate  from  each 
other,  contract  a  debt  for  the  support  of  persons  whom  all  the  heirs  are 
cfUiged  to  maintain,  and  die,  or  be  unable  to  discharge  the  debt,  it  must  be 
pud  by  all  the  heirs.  The  BeUmmm. 

It  is  stated  in  this  ^oss,  that  partitien  had  been  made  before  the  debt  was 
contracted  ;  there  is  this  diSerence  bettoeen  the  jflou  and  the  ease  tuppaeed. 
But  in  taOt  both  are  right.    Aooordingly  CiTLLtrCAXfuMfA  says,  if  lie  irb^ 
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contracted  the  debt  be  dead,  and  tbe  money  were  expended  for  the 
support  of  the  families  of  all  the  brethren,  as  well  divided  as  undivided,  that 
debt  must  be  paid  by  the  divided  and  undivided  brethren  out  of  their  own 
property. 

If  that  debtor  be  living,  he  must  pay  the  debt  out  of  the  joint  efsfnt^ 
of  all  the  brethren  ;  or  if  it  be  true  that  they  have  no  assets,  he  must  pay  it 
out  of  his  own  property.  Should  any  one  of  them  die  leaving  no  son,  what 
would  follow  ?  Since  the  word  "  share"  does  not  occur  in  the  text  of  Mxnix, 
the  whole  debt  must  be  paid  by  the  survivors  :  this  is  a  settled  rule.  It  ap- 
pears that  the  whole  debt  shall  be  paid  by  the  survivors,  out  of  the  estate 
of  the  deceased  ;  or,  on  failure  of  that,  out  of  their  own  property.  }3ut  it 
must  not  be  deemed  inconsistent  with  reason,  that  a  debt  contracted  by  one 
brother  for  the  maintenance  of  divided  brethren,  should  be  paid  by  another 
brother  out  of  his  own  property :  for  it  is  similar  to  the  case  where  a 
debt  contracted  by  one  of  the  associated  traders  must  be  paid  by  another. 
In  this  case,  the  creditor  need  not  wait  twenty  years,  as  has  been  already 
mentioned.  It  is  thus  declared  by  yRiHABPATi  and  other  Sages,  that  the 
son  must  pay  the  debt  of  his  father :  CATriTANA  distinguishes  sons. 

CLXXXVII. 

CAtyayana  :— On  the  death  of  a  father,  his  debt  shall  in  no  case  be  paid 
by  his  sons  incapable  from  nonage  of  conducting  their  own  affairs  : 
but  at  their  full  age,  of  fifteen  years^  they  shall  pay  it  in  proportion 
to  their  shares ;  otherwise  they  shall  dwell  hereafter  in  a  region  of 
horror. 

The  father's  debt  must  be  understood.  "  By  his  sons  incapable  from 
ncnage  of  conducting  their  own  affairs  ;"  by  infants  unable  to  discharge  the 
debt.  Such  in  effect  is  the  sense.  Consequently,  if  it  can  be  paid  by  any 
persons  during  minority,  it  must  be  paid  even  during  their  minority:  but  how 
could  it  be  paid  during  infancy  and  total  incapacity  ?  "  At  their  full  age ;" 
at  the  age  when  they  are  able  to  pay.  As  a  share  of  the  father's  heritage  is 
received  by  a  son  whose  father  was  joint-tenant  with  his  own  brothers  anii 
the  rest,  but  who  is  himself  separate,  so  must  a  proportionate  share  of  his 
debt  be  paid  by  that  son.  But  if  his  father  were  separate  from  his  own 
brothers  and  the  rest,  or  if  he  had  no  brothers,  the  whole  debt  contracted  by 
him  must  be  paid  by  the  son.  To  explain  these  and  similar  distinctions,  laws 
have  been  propounded.  This  text  of  Catyayana  is  intended  to  show,  that 
those  whom  former  texts  have  declared  liable  to  the  payment  of  debts,  must 
pay  them  at  their  full  age.  Consequently  "  father"  is  here  illustrative  of  a 
general  sense.  How  should  a  debt,  though  contracted  by  the  party  himself, 
be  paid  during  a  period  of  disability  P  But  a  debt  contracted  by  his  father 
and  the  rest,  is  still  more  distant. 

"  Otherwise,"  if  they  do  not  pay  it  at  their  full  age,  the  sons  and  the 
rest  shall  dwell  hereafter  in  a  region  of  horror.  It  appears  therefore,  that 
sons  and  the  rest  are  positively  bound  to  pay  such  debts.  Nabbda  declares 
tbe  same  necessity. 

CLXXXVIII. 

Nareda  : — Even  though  he  be  independent,  a  son  incapable  from  non- 
age of  conducting  his  affairs  is  not  immediately  liable  for  debts. 
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The  same : — Father's  desire  male  oflfspring,  for  their  own  sake,  refiect- 
ing^  "  this  son  will  redeem  me  from  every  debt  whatsoever  due  to 
superior  and  inferior  beings  :" 

2.  Therefore,  a  son  begotten  by  him  should  relinquish  his  own  pro- 
perty, and  assiduously  redeem  his  father  from  debt,  lest  he  fall  to  a 
region  of  torment. 

3.  If  a  devout  man,  or  one  who  maintained  a  sacrificial  fire,  die  a 
debtor,  all  the  merit  of  his  devout  austerities,  or  of  his  perpetual 
fire,  shall  belong  to  his  creditors. 

"  Independent ;"  separate.  It  is  consequently  intimated  that  there 
is  no  other  person,  such  as  undivided  brothers  and  the  rest,  amenable  for 
the  payment  of  that  debt.  He  who  has  neither  father  nor  mother  is  deem- 
ed independent,  as  will  be  mentioned.  Hence  a  minor  son  is  bound  to  pay 
the  debt :  but  in  that  case  only  a  delay  is  allowed  by  Nabeda.  Such  is  the 
import  of  the  text. 

"  Whatsoever  *'  relates  to  the  "  debts  due  to  superior  and  inferior 
beings.*'  What  is  due  to  deities,  holy  sages,  and  progenitors,  is  a  debt  due 
to  superior  beings ;  debts  due  to  men  are  due  to  inferior  beings.  But 
Helatudha,  considering  this  as  solely  relating  to  debts  due  to  human 
beings,  expounds  the  terms,  degrading  debts  dite  to  creditors.  In  the 
Hetndcara  it  is  remarked,  irtiat  they  are  degrading  by  reason  of  the  extreme 
sin  consequent  to  debts  undischarged. 

But  MiSBA  cites  the  text  of  Catyayana  (Book  III,  Chap,  iv,  V.  15)  : 
it  is  therefore  his  opinion,  that  an  independent  son,  or  one  who  has  neither 
father  nor  mother,  and  is  not  under  the  age  of  sixteen  years,  is  liable  for  the 
payment  of  debts.  It  may  be  here  noticed  incidentally,  that  *'  until  his  six- 
teenth year"  signifies  to  the  nearest  limit  of  his  sixteenth  year:  consequent- 
ly he  is  a  minor  until  the  close  of  his  fifteenth  year.  The  construction  of  the 
text  is  this :  '  an  adolescent  is  also  called  a  minor.'  But  strictly  the  term 
(pbgenda)  is  applicable  only  to  a  child  under  the  age  of  ten  years,  agreeably 
to  the  text  cited  by  Sbidhababwami. 

Infancy  extends  to  (he  fifth  year  ;  childhood  is  limited  to  the  tenth  : 
adolescence  continues  to  the  sixteenth  year,  when  puberty  com- 
mences* 

"  Under  eight  years,"  or  before  the  commencement  of  liis  eighth  year, 
he  is  an  infant  {iUu)  :  and  he  also  is  a  minor,  but  distinguished yroirt  an 
adolescent.  Another  ia  also  distinguished,  called  a  young  infant  {cumAra) 
to  the  commencement  of  his  fifth  year ;  agreeably  to  the  swme  text  cited  by 
BAOHUNAKDAirA,  "  infancy  extends  to  the  fifth  year."  The  use  of  this  dis- 
tinction regards  penance  or  expiation  and  the  like.  But  here  minority 
must  be  ta^en  to  the  end  of  the  fifteenth  year ;  and  this  must  be  understood 
of  a  computation  by  vulgar  or  sdvanah  time,  from   the  day  of  his  birth. 

*  A  part  only  of  the  verse  waa  here  cited.  The  distinctions  may  be  thus  recapitidated : 
a  minor  (Mto)  is  in  early  infancy  to  the  end  of  his  fourth  year,  and  called  cumdra  ;  in  law  he 
is  an  infant  to  the  end  of  his  seventh  year,  and  in  this  period  of  his  life  is  called  s'is'u  ;  ho  is 
called  a  boy  {p6ffenda)  from  his  fifth  to  the  end  of  his  ninth  year;  and  his  adolescence  as  cisdra 
continues  from  the  tenth  to  the  end  of  the  fifteenth  year. 
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Ai'tei'warils  lie  is  adult  or  competent  to  affairs,  as  is  expressly  declared  by 
Cattayaka.  But  a  certain  author  has  remarked,  that  if  a  youth  become 
conversant  with  atTairs  before  that  age,  in  consequence  of  auspicioiu  fortune 
merited  in  a  former  existence,  or  if  a  youth  remain  unacquainted  with  affairs 
beyond  that  age,  through  ill  auspices,  both  these  should  be  considered  accord- 
ingly as  adult  or  as  under  age.  But  Sages  have  mentioned  an  age  near 
to  which  puberty  may  be  expected. 

From  all  this  detail  it  appears  that  the  son  shall  also  dwell  hereafter 
in  a  region  of  horror,  if  he  do  not  redeem  his  father  from  debt. 

CLXXXIX. 
VniHASPATi : — A  housekeeper  shall  discharge  a  debt  contracted  by  his 
uncle,  brother,  son,  wife,   servant,  pupil,  or   dependants,  for  the 
support  of  the  family  during  his  absence. 

It  is  here  implied,  that  a  debt  contracted  even  by  others  for  the  support 
of  the  family,  must  be  discharged  by  the  housekeeper.  The  Retnaeara. 

The  meaning  therefore  is,  that  since  the  terms  conclude  in  the  plural 
number,  which  conveys  the  sense  of  "and  the  like,"  therefore  maternal 
uncles,  and  the  rest,  as  well  as  other  persons^  are  comprehended  in  the  text. 
The  principle  of  the  law  may  be  here  stated  :  should  a  son  competent  to 
affairs  be  at  hand,  a  debt  contracted  by  divided  brethren  or  the  like,  un- 
authorized by  him,  is  not  valid :  but  in  the  case  of  parceners,  if  any  one  of  five 
brothers  forbids  the  contracting  of  the  debt,  and  is  able  to  support  the  family 
by  other  means,  the  debt  contracted  by  another  brother  is  due  by  the  bor- 
rower alone,  and  shall  not  be  paid  by  him  who  opposed  the  debt.  Yet  if 
the  money  so  borrowed  be  used  by  him  who  opposed  the  debt,  or  by  his 
dependant,  being  unable  to  supply  sufficient  funds  for  the  support  of  the 
whole  family,  or  of  his  own  immediate  dependants,  it  must  be  discharged 
by  him.  A  little  has  been  thus  mentioned  on  a  wide  subject.  In  fact 
the  whole  relates  to  fraudulent  practice.  Yet  if  he  who  resisted  the  debt, 
maintain  his  dependants  out  of  the  money  borrowed  against  his  consent 
without  any  fraudulent  practice,  he  must  nevertheless  discharge  the  debt. 

cxc. 

Menu  : — Should  even  a  slave  make  a  contract  in  the  iiame  of  his  absent 
master  for  the  behoof  of  the  family,  that  master,  whether  in  his  own 
country  or  abroad,  shall  not  rescind  it. 
"  A  slave  ;"  an  emancipated  servant  and  the  like.     "  That  master," 
literally  the  senior,  but  here  signifying  his  lord.  The  Retnaeara, 

By  the  term  used  (jyai^as)  is  signified  best,  as  well  as  eldest  ;  but  here, 
metaphorically,  the  master.  This  is  expressed  in  the  gloss,  "  but  here  sig- 
nifying his  lord."  In  fact,  he  is  best,  or  pre-eminent,  since  he  supports  the 
family. 

CXCT. 
Naked  A  :— Whatever  debt  has  been  contracted  for  the  use  of  the 
family  by  a  pupil,  an  apprentice,  a  slave,  a  wife,  or  an  agent,  must 
be  paid  by  the  liead  of  the  family. 
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*'  An  agent  j"  one  who  acts  in  his  service,  "  A  debt  ;'*  money  taken 
up  on  loan.  The  Betndeara. 

"  A  pupil  ;"  one  who  learns  texts  of  scripture.  "  An  apprentice  ;"  a 
student  in  general,  '*  A  slave  ;"  bom  in  the  house  of  his  master  or  the  like. 
**  An  agent ;"  a  hired  servant  or  other  person  who  has  engaged  in  serviso 
for  a  day,  a  month,  or  the  like.  By  this  te^ct  it  iz  declared,  that  a  debt 
contracted  for  the  behoof  of  the  family,  by  any  person  whomsoever  connected 
with  that  family,  is  valid. 

CXCII. 
Vishnu  : — A  debt  of  which  payment  has  been  previously  promised,  or 
which  was  contracted  by  any  person  for  the  behoof  of  the  family, 
must  be  paid  by  the  housekeeper. 

"  A  debt"  must  be  here  supplied.  A  debt,  even  though  contracted  for 
the  purposes  of  traffic,  but  of  which  payment  has  been  promised  by  the 
housekeeper,  must  be  paid  by  him  ;  but  a  debt  contracted  for  the  benefit  of 
the  family  by  any  person  whomsoever  shall  be  paid  by  the  housekeeper. 
Such  is  the  exposition  of  the  Retndcata,  "  Promised*'  here  signifies  "  of 
which  payment  has  been  promised." 

CXCIII. 
Catyayana  :— What  has  been  borrowed  for  the  benefit  of  the  family, 
or  during  distress,  (while  the  principal  veas  disabled,  seized  by  the 
kinffj  or  afSicted  with  disease,)  or  in  consequence  of  a  foreign  in- 
vasion. 

2.  Or  for  the  nuptials  of  his  daughter,  or   for  funeral  rites  ;  all  such 

debts  contracted  by  one  of  the  family,  must  be  discharged  by  the  chief 

of  that  family, 

"  Chief*  is  in  the  sixth  case  with  an  active  sense.  It  must  therefore 
be  discharged  "  by  the  chief*  of  that  family. 

The  Retndcara,  Baohunandana,  and  others. 
'* Disabled  ;**  happening  to  be  then  incapable  of  earniuej  wealth.  "  Seized, 
or  afflicted  with  sickness,**  {gnhHa-vyddhitd)  ;  "  seized,*'  that  is,  seized  by 
the  king  ;  the  terms  "  seized'*  and '' diseased,"  are  joined  in  apposition  :  the 
sense  therefore  is,  while  t])e  principal  is  confined  by  the  king  for  some 
offence,  or  is  afflicted  with  disease.  Or  the  apposition  may  be  in  the  form 
named  carmadhdraya,  the  first  term  being  yrihi  housekeeper,  and  the  last 
term  itah  gone,  as  in  the  example,  *  having  bathed  and  being  smeared  with 
ganders  wood  ;'  or  in  the  same  form  of  composition,  but  resolvable  into  this 
sense,  "  and  that  housekeeper  be  gone,'*  that  is,  be  absent.  By  the  import 
of  the  word  housekeeper,  the  religious  anchoret  is  excluded  ;  for  an  anchoret 
does  not  return  to  his  house.  Since  he  could  not  discharge  a  debt,  the  term 
taken  generally  would  be  unmeaning  ;  therefore  it  is  limited  by  the  annexed 
term,  housekeeper. 

Or  the  text  may  be  read  gnhita^yadhichy  contracting  a  disease  ;  an 
apposition  in  the  form  called  baiuhrihi,  instanced  in  the  expression  "  a  monkey 
ascending  a  tree.**  Should  the  principal  be  so  circumstanced,  a  debt  con* 
tracted  by  any  person  connected  with  him,  (the  text  must  be  so  supplied,) 
is  a  debt  contracted  during  distress.    All  such  debts  must  be  paid  by  the 
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chief  of  the  family  :  this  constructiou  will  be  suggested  by  the  subsequent 
verse.  A  debt  may  also  be  contntcted  by  a  person  unconnected  with  him, 
employed  by  one  who  is  connected  with  him  :  such  is  the  practice. 

"  In  consequence  of  a  foreign  invasion  ;'*  a  debt  contracted  for  the  pur* 
pose  of  expatriating  by  one  who  absconds  through  fear  of  a  foreign  prince, 
is  a  debt  contracted  during  distress.  ''  For  funeral  rites  ;"  for  the  obsequies 
of  a  parent  or  the  like. 

Consequently,  the  chief  of  the  family  being  disabled,  a  debt  contracted 
by  any  person  connected  with  him,  for  the  support  of  that  family,  for  guard- 
ing against  the  violence  of  a  king,  for  the  cure  of  a  distemper,  and  (ligrthUa 
be  expounded  absent  householder)  for  defraying  the  travelling  charges  of  one 
who  wishes  to  expatriate  with  the  view  of  acquiring  wealth,  for  relief  from 
a  general  calamity,  for  the  celebration  of  a  daughter's  nuptials,  or  for  the 
performance  of  obsequies  for  a  parent  or  the  like,  must  be  paid  by  that  chief 
of  the  family.  Such  is  the  sense.  It  is  illustrative  of  a  genei*al  meaning, 
and  intends  any  debt  contracted  for  the  accomplishment  of  some  business, 
which  being  omitted  even  in  consequence  of  poverty,  sin  or  calamity  must 
ensue. 

GfihUam  vt/ddhit^  is  a  reading  found  in  some  places,  particularly  in  the 
Ddf/atatwa  :  the  sense  is  obvious  ;  "  contracted  during  sickness,'^ 

The  principle  of  the  law  should  be  noticed  ;  in  theo^se  of  a  daughter's 
nuptials,  for  so  much  expense  only  as  preserves  from  infraction  the  usage 
of  the  principal's  family,  may  another  contract  debts  ;  not  for  the  celebra- 
tion of  splendid  nuptials  :  the  whole  of  what  is  borrowed  for  unauthorized 
expenses,  must  be  paid  by  the  borrower  ;  but  expenses  which  are  suitabb  to 
the  usage  of  his  family  must  necessarily  be  admitted  by  a  master  able  to 
discharge  them.  Consequently,  should  he  be  seized  with  a  distemper,  or 
unwarily  go  to  a  foreign  land,  a  debt  may  be  contracted  by  any  person  con- 
nected with  him,  to  defray  the  expenses  required  for  such  a  purpose,  as  esti- 
mated by  five  persons.     This  may  be  apprehended  by  the  wife. 

Must  a  debt  contracted  for  the  behoof  of  the  family,  without  the  con- 
sent of  the  principal,  be  paid  by  him  or  not  ?  On  this  point  CAttayana 
propounds  a  text  already  cited  (IX). 

A  debt  contracted  by  a  son,  a  slave,  and  the  rest,  even  without  the 
assent  of  the  absent  principal,  for  the  maintenance  of  his  family,  that  absent 
principal  must  discharge  :  this  Bhbigu  approves.  Such  is  the  construction 
of  the  text  (IX).  Chandkswara. 

Here  it  should  be  noticed,  that,  in  the  expression  "  even  without  his 
assent,"  the  word  '*  even"  connects  this  case  with  that  of  assent.  For  in- 
stance ;  the  chief  of  a  family  intending  a  journey  to  a  foreign  country,  thus 
addresses  his  son,  servant,  or  the  like  :  "  the  family  must  be  maintained  by 
thee,  contracting  debts,  or  otherwise  obtaining  funds  ;"  or  he  went  abroad 
with  such  an  intention  unexpressed  :  in  these  cases  his  assent  is  declared  or 
implied  But,  if  it  be  not  so,  he  does  not  assent ;  still,  however,  the  debt 
must  be  discharged  by  the  chief  of  the  family. 

CXCIV. 
Nareda  :— a  father  must  equally  pay  the  debt  of  his  son,  contracted 
either  by  his  own  appointment,  or  for  the  support  of  his  family,  or 
in  a  time  of  distress. 

"  A  time  of  distress  ;"  a  season  of  calamity.  The  Eetndcara. 
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This  shall  be  here  discussed  :  when  a  father,  afHicted  wikh  a  disease, 
remains  altogether  at  home  ;  and  his  son,  slave,  or  the  like,  contracts  a  debt 
for  the  support  of  the  family,  but  with  the  knowledafe  of  the  father  ;  must 
the  debt  be  in  that  case  paid  by  the  father  or  not  ?  It  is  answered,  three 
disjunctive  particles  occurring  in  the  sentence,  "  either  by  his  own  appoint- 
ment, &c.,'*  his  own  appointment  and  the  rest  are  stated  as  three  grounds 
of  payment,  mutually  unconnected.  Consequently,  since  the  borrowing  for 
the  support  of  the  family  is  unconnected  with  the  father's  appointment,  that 
debt  must  be  discharged  by  the  father  in  the  case  proposed.  In  like  man- 
ner, "  absent,"  in  the  preceding  text  (IX),  is  illustrative  of  a  general  sense. 

It  might  be  here  observed,  that,  if  the  principal,  when  he  went  abroad, 
or  when  he  was  himself  seized  by  a  distemper  or  the  like,  forbade  the  con- 
tracting of  debts,  bub  his  son  or  the  rest,  slighting  his  commands,  contract 
debts  for  the  support  of  the  family,  those  debts  need  not  be  paid  in.  such 
cases  by  the  father ;  for  there  can  be  no  representative  in  a  matter  expressly 
forbidd  Ml  by  the  principal :  and  **  unforbidden  "  must  be  supplied  in  the  texts 
which  notice  debts  contracted  for  the  support  of  the  family.  Let  it  not  be 
objected  that  inconsistence  with  approved  usago  must  follow,  since  a  master, 
thus  relieved  from  distress  by  money  borrowed  by  his  slave,  even  though 
forbidden  by  himself,  would  be  exonerated  from  that  debt.  The  money  has 
boeu  expended  by  the  compassionate  slave  or  lender,  for  a  moral  purpose. 
If  thtt  loan  were  made  for  the  sake  of  accumulating  wealth,  why  did  the 
party  lend  it  in  breach  of  an  express  prohibition  ?  For  this  fault,  the  loss 
may  fall  on  the  slave,  or  on  the  lender. 

Again  ;  if  the  master  of  the  family  forbid  the  contracting  of  debts  by 
his  son  and  l;he  rest  for  the  support  of  his  family,  and  the  son  or  other  per- 
son, slightint^  that  prohibition,  do  contract  debts  and  support  the  family, 
still  the  same  rule  should  be  affirmed.  It  must,  however,  be  admitted, 
that  the  chief  of  the  family  is  guilty  of  the  offence  consequent  on  refus- 
ing support  to  his  family.  In  fact,  that  debt  should  in  such  a  case  be  dis- 
charged by  the  master  of  a  family,  who  strives  to  observe  a  virtuous  con- 
duct ;  but  the  king  shall  not  compel  him  to  pay  it.  Such  in  effect  is  the 
sense.  However,  it  is  a  great  sin  on  the  part  of  him  who  travels  to  a 
foreign  country,  previously  forbidding  the  contracting  of  debts,  without  consi- 
dering the  necessary  end  of  supporting  his  family.  Here  the  fourth  particle 
(vd)  has  a  connective  sense,  for  it  is  declared  that  the  particle  vd  denotes 
disjunction,  comparison  and  connection.  Consequently  the  full  meaning 
is,  that  the  father  ought  to  pay  all  such  debts. 

cxcv. 

Catyayana  : — What  a  man  has  promised,  in  health  or  in  sickness,  for 
a  religious  purpose,  must  be  given  ;  and,  if  he  die  without  giving  it, 
his  son  shall  doubtless  be  compelled  to  deliver  it*. 

That  concerning  which  a  man  has  declared,  "  this  sum  must  be  paid 
by  me  to  that  man  ;'*  or,  in  other  words,  what  a  man  has  promised,  his  son 
shall  be  compelled  to  deliver ;  but,  if  he  die  after  delivering  it  himself,  it 
shall  not  be  again  paid  by  his  son :  this  the  Sage  declares,  *'  if  he  die  with- 
out giving  it."  It  is  intimated,  by  the  expression  "  for  a  religious  pur- 
pose," that  the  son  is  under  no  necessity  of  delivering  what  has  been  pro- 
mised to  harlots  or  the  like.  The  text  is  expounded  by  Jim^atahava  and 
others  as  relating  to  this  subject. 

•  Cited  in  Book  IV,  Chapter  iv.  at  V.  3,  and  there  expounded  as  relating  to  gifts. 


Digitized  by 


Google 


CHAP,  v.]  PAYMENT  OF  DEBTS.  207 

But  we  thus  expound  it :  the  master  of  the  family  heiug  gone  to  a 
foreign  country,  or  dbeased,  or  the  like^  a  debt  contracted  by  his  son,  his 
servant  or  the  like,  and  made  known  to  him,  must  be  paid  by  the  chief  of 
the  family  when  he  returns  from  that  foreign  country,  or  recovers  from  the 
disease.  But  if  he  die  without  paying  it,  the  debt  must  be  discharged  by 
his  son,  or  by  the  successor  to  the  estate,  or  other  person  liable  to  the  pay- 
ment of  it ;  on  failure  of  the  first  respectively,  by  the  next  in  succession. 
"For  a  religious  purpose,**  or  from  a  religious  motive;  that  is,  with  a  view 
to  the  strict  observance  of  duty  :  the  construction  is,  he  must  pay  it  on  that 
account ;  meaning,  that  otherwise  duty  is  violated. 

By  all  this  detail  the  obligation  on  a  son  to  discharge  his  father's  debt 
has  been  propounded.  The  payment  of  a  debt  contracted  for  the  support 
of  the  family  has  been  incidentally  mentioned.  A  distinction  in  regard  to 
the  payment  of  debts  by  a  grandson  shall  be  now  delivered. 

CXCVL 
Catyayana  :— a  debt  ofthe  paternal  grandfather,  which  is  proved,  or 
which  is  partly  liquidated,  must  be  discharged  by  the  grandson  ;  but 
never  shall  a  debt  contracted  for  immoral  uses,  or  which  was  con- 
tested by  his  father,  be  paid  by  the  grandson. 

"Proved;**  established  by  evidence.  "Which  is  partly  liquidated;'* 
which  his  father  had  begun  to  pay,  but  of  which  a  balance  remains  due. 
"  Contracted  for  immoral  uses  ;"  incurred  for  losses  at  play,  for  spirituous 
liquors  or  the  like.  Sums  due  for  losses  at  play,  for  spirituous  liquors  and 
the  like,  shall  be  subsequently  noticed.  "  Contested  by  his  father  ;"  which 
he  disputed,  averring  that  it  was  not  due  by  him .  Such  a  debt  need  not  be 
paid  by  the  grandson,  according  to  the  Retndcara, 

"  Or  which  is  partly  liquidated;'*  the  particle  may  here  bear  a  connec- 
tive sense.  It  consequently  connects  the  debt  partly  liquidated  with  that 
which  is  proved  to  be  due.  But,  in  fact,  "  partly  liquidated' '  is  mentioned 
as  confirming  the  certainty  in  respect  of  the  debt.  Accordingly  another 
text,  cited  in  the  Retndcara,  omits  the  terms  "  balance  of  a  debt  liqui- 
dated.'* 

CXCVII. 

Catyayana  : — Bhrigu  ordains,  that  a  debt  devolving  from  the  grand- 
father, which  was  proved,  and  acknowledged  by  the  father,  must  be 
discharged  by  grandsons,  if  it  were  not  contracted  for  immoral  uses, 
nor  already  paid  by  the  sons. 

2.  The  rule  shall  be  the  same  in  regard  to  the  debts  of  the  grand- 
father, which  have  not  been  discharged  by  other  grandsons,  nor  by 
his  own  sons :  but  a  debt  of  the  grandfather  shall  be  paid  by  his 
grandsons  without  interest. 

'*  Proved  ;"  established  by  evidence,  "  Not  contracted  for  immoral 
uses;"  not  incurred  for  losses  at  play,  for  spirituous  liquors  and  so  forth. 
''  J^OT  already  paid  ;**  not  alremdy  discharged. 

A  debt  of  his  grandfather,  not  paid  by  the^  sons  of  the  eldest  son,  nor 
by  his  own  father  or  uncles,  must  be  discharged  by  another  grandson.     Such 
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is  the  sense  of  the  second  verse.  But  a  certain  author  proposes  a  reading 
on  the  second  measure  of  this  verse,  na  dattam  vdpi  tat  gtoatah,  instead  of  na 
dattam  vdpi  tat  sutaih  ;  and  expounds  it,  a  debt  of  the  grandfather,  which 
has  not  been  already  paid  or  acquitted  by  the  grandfather  himself,  nor  by 
his  sons*,  the  father  and  uncles  of  the  person  in  question,  must  be  discharged 
by  the  grandson.     "  Swatah^^  has  the  sense  of  the  third  case. 

CXCVIII. 

Catyayana  :— After  the  death  of  his  father,  debts  of  his  grandfather 

must  be  carefully  discharged  by  the  grandson  ;  but  a  debt  contracted 

by  an  ancestor  is  not  recoverable  from  the  fourth  in  descent. 

A  debt  which  was  originally  contracted  by  the  fourth  ancestor  or 
great-grandfather,  reaching  his  descendant,  namely  the  great-grandson, 
recedes,  or  is  not  recoverable :  the  ^reat-grandson  or  remoter  descendant 
need  not  discharge  it.  Such  is  the  literal  sense  according  to  the  Eetndoara. 
It  follows,  of  course,  that  the  son  or  grandson  must  discharge  it. 

CXCIX. 

Narbda  : — An  undisputed  debt  of  the  grandfather,  which  has  been 
successively  due  by  him  and  his  sons,  but  has  remained  undischarg- 
ed by  them,  shall  be  paid  by  his  grandsons ;  but  it  is  not  recover- 
able from  a  person  who  is  fourth  in  descent  from  the  debtor. 

"Successively  due;'*  due  by  the  grandfather  and  father  consecutively. 

The  Betndeara. 

A  debt  contracted  by  the  grandfather,  affects  him  in  the  first  place, 
next  his  son,  and  lastly  his  grandson.  "  Proved,"  which  occurs  in  preced- 
ing texts,  has  been  explained  '  established  by  evidence.'  In  what  does  the 
proof  consist  ?  ^ 

CO. 
Catyayana  : — But  should  a  considerable  sum  be  claimed,  so  much 
only  as  the  creditor  or  claimant  may  prove  by  the  evidence  of  wit- 
nesses, shall  he  recover  as  a  just  debt 

If  a  considerable  sum  be  claimed ;  if  the  claimant  aver,  "  so  much  was 
borrowed  of  me  by  this  man,  or  by  his  father,  or  his  grandfather,"  and  the 
borrower,  his  son,  or  grandson,  answer  the  plaint  by  denying  its  truth,  so 
much  only  as  the  creditor  justifies  by  the  evidence  of  witnesses,  or 
proves  to  be  due,  shall  he  recover  from  the  debtor ;  not  the  whole  sum 
which  he  claimed,  6tf^  does  not  prove.  Such  is  the  explanation,  according 
to  the  Retndoara,  Hence,  if  a  large  sum  be  claimed,  and  part  be  proved 
and  part  improved,  it  is  not  right  to  affirm  that  the  whole  claim  is  false, 
because  it  was  partly  false.    This  is  declared  h/  the  text, 

**  By  the  evidence  of  witnesses ;"  a  mere  instance  of  evidence  in 
general.  Ohaitdkswasa. 

Since  it  is  not  specified  from  whom  it  shall  be  recovered,  it  follows,  that 
the  whole  of  what  is  proved  must  be  paid  by  him,  whoever  he  be,  by  whom 

•  We  mult  therefore  read  in  the  firrt  measure  "pirfrotA"  by  sons,  instead  of*  pautrttik'* 
hy  grandsons. 
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such  debts  ought  to  be  paid.  But  it  must  be  paid  without  interest  by  a 
grandson,  as  has-been  already  noticed.  On  failure  of  a  grandson,  the  great 
grandson,  or  other  person  who  succeeds  to  the  estate,  must  be  understood 
in  the  regular  order  or  succession  to  heritage.  Vachespati  Misba  here 
observes,  that  such  debts  only  as  would  he  payable  by  a  son,  shall  be  paid 
by  another  heir  and  the  rest :  but  it  shall  be  paid  by  these  without  intere;»t ; 
for  interest  has  not  been  ordained  in  this  case*     Such  only  is  the  distinction. 

What  debts  of  the  father  should  be  paid  by  a  son.  Menu  declares  by 
excepting  others  (CLI). 

**  Money  due  by  a  surety  ;'*  this  is  restricted  to  sureties  for  appearance 
or  for  honesty.  The  Relndcara. 

Consequently  surety  in  the  second  verse  denotes  also  the  turetyfor 
good  hehaviour. 

"  Idly  promised  ;"  an  unprofitable  ^Uipromued,  The  Betndeara. 

It  in  effect  signifies  a  gilt  promised  with  no  view  to  a  moral  purpose* 

Menu  : — For  religious  purposes,  gifts  are  made  to  priests  ;  for  the 

sake  of  fame,  to  musicians  and  actors. 

"  Lost  at  play  (CLI) ;"  due  in  consequence  of  gaming.  It  consequently 
signifies  any  debt  contracted  for  a  stake  in  playing  with  dice,  or  for  the 
purchase  of  things  used  in  gaming.  If  a  fine  to  the  king  be  incurred  by 
gaming  with  dice,  and  that  fine  cannot  be  paid  without  contracting  a  debt, 
should  the  offender  contract  a  debt  for  that  purpose,  shall  it  be  discharged 
by  kis  son  or  not  ?  The  answer  is,  although  that  debt  be  occasioned  by  gam- 
ing with  dice,  yet,  being  contracted  in  a  time  of  distress,  it  must  be  dis- 
chai^ed.  **  Due  for  spirituous  liquors ;"  in  consequence  of  drinking  spiritu- 
ous liquors ;  borrowed  for  the  purpose  of  buying  intoxicating  liquors,  and  so 
forth. 

This  is  restricted  to  money  due  on  these  accounts  by  persons  not  autho- 
rized to  game  or  drink  spirituous  liquors.  The  Relndcara. 

Qaming  is  authorized  by  the  system  of  law  on  the-festival  called  Byiita^ 
prafipet  ,'^^^  and  the  use  of  spirituous  liquors  is  authorized  by  law  on  the  cele- 
bration of  the  sacrifice  named  SautrdmSni ;  to  certain  mixed  classes  the 
constant  use  of  spirituous  liquors  is  allowed  by  custom :  a  debt  contracted 
by  the  father  for  these  purposes,  in  such  circumstances,  must  be  paid  by  his 
son.     Such  is  the  notion  suggested  in  the  Retndcara. 

"  What  remains  unpaid  of  a  fine  or  toll  ;'*  for  instance,  a  fine  being  due 
to  the  king  for  some  offence,  if  the  father  die  after  paying  half  the  amount 
of  that  fine,  the  balance  shall  not  afterwards  be  paid  by  his  son.  *Nor 
what  remains  unpaid  of  a  toll'  Toll  signifies  a  duty  of  custom  payable  at 
wharfs  and  the  like.  For  example :  the  father,  having  obtained  indulgence 
on  the  grounds  of  friendship  or  the  like,  has  only  discharged  half  of  the 
regulated  customs  which  are  paid  to  the  king's  officers  by  traders  resorting 
to  markets  or  the  like  on  the  business  of  traffick ;  returning  home  he  hap- 
pens to  die  :  in  that  case,  the  remainder  need  not  be  paid  by  his  son .  The 
same  term  (imlca)  also  signifies  a  nuptial  present  given  to  a  bride  at  the 
time  of  her  marriage  and  the  like. 

( »  ft)  The  night  of  the  last  day  of  the  light  half,  and  eve  of  the  first  day  of  the  dark  half 
of  the  month  Kartika,  which  19  to  be  spent  in  gambling  in  honour  of  Lakshmi^  the  goddess 
of  fortune. — Editor. 

A* 


Digitized  by 


Google 


^JO  PAYMENT  OF  DEBTS.  [bOQK   I, 

CCL 

VbiHASPATI  : — The  sons  are  not  compellable  to  pay  sums  due  by  their 
father  for  spirituous  liquors,  for  losses  at  play,  for  promises  made 
without  any  consideration,  or  under  the  influence  of  lust  or  of 
wrath ;  or  sums  for  which  he  was  a  surety,  eacept  in  tJie  cases  before 
mentioned :  or  a  fine,  or  a  toll,  or  the  balance  of  either. 

Sums  due  for  spirituous  liquors,  or  losses  at  play,  money  idly  promised, 
and  the  balance  of  a  fine  or  toll,  have  been  already  explained.  A  promise 
made  under  the  influence  of  lust,  or  under  the  influence  of  wrath,  shall  be 
subsequently  explained.  The  Retndcara. 

MiSBA  expounds  presents  idly  m^e,  presents  idly  promised.  He  con^ 
ceives,  that  were  they  actually  given,  they  must  necessarily  be  delivered, 
because  the  property  of  the  father  is  divested. 

ecu. 

P6tama  : — Money  due  by  a  surety,  a  commercial  demand,  a  toll,  the 
price  of  spirituous  liquors,  a  loss  at  pUy,  and  a  fine,  shall  not 
involve  the  sons  of  the  debtor. 

Debts  originating  in  suretiship,  commerce  and  the  rest,  shall  not  involve 
^e  sons  \  they  shall  not  be  paid  by  the  sons  of  the  debtor. 

The  Retndeara^ 

This  appears,  on  a  cursory  view,  to  be  the  purport  of  the  gloss  :  a  debt 
incurred  by  becoming  a  surety  (for  instance,  a  man  has  become  surety,  and 
the  debtor  dying,  the  sum  becomes  due  by  the  surety  ;  a  debt  so  incurred), 
a  debt  contracted  for  commerce,  for  a  toll,  for  spirituoiu  liquors,  for  a  loss  at 
play,  for  a  fine,  need  not  be  paid  by  the  son  of  the  debtor;  he  shall  only 
discharge  a  debt  incurred  on  a  moral  consideration,  or  for  an  usual  cause,  or 
for  the  support  of  the  family. 

Yachespati  Misba  expounds  ''  sums  for  which  he  was  a  surety,"  sums 
due  by  a  debtor,  for  whose  appearance  or  honesty  he  was  surety ;  these,  and 
sums  become  due  by  the  fafcher  in  commerce  or  the  like,  shall  not  involve  the 
sons.  He  expounds  the  text,  suras  due  by  a  surety  for  the  appearance  ov 
honesty  of  the  debtor,  because  he  thinks  the  son  of  a  surety  for  payment  must 
pecessarily  discharge  the  debt,  under  the  te^t  of  Menu  {0L\  Money 
due  in  commerce  may  be  thus  instanced  :  some  person,  making  ^  con- 
tract with  this  man's  father,  delivered  certain  sums  of  money  to  him,  as 
Jibe  price  of  barley  or  the  like,  on  an  agreement  in  this  form,  "  I  shall  receive 
an  advantage  above  the  quantity  which  may  be  equivalent  to  the  sum 
advanced  at  ^.  price  to  be  arbitrated  by  five  persons :"  the  vender  dies,  after 
delivering  to  the  buyer  goods  equivalent  to  the  advance  at  the  arbitrated 
price  ;  the  remainder  need  not  be  delivered  by  the  son.  Again  :  the  price  of 
spirituous  liquors,  the  cost  of  dice  and  the  like,  a  stake  at  play,  a  fine  origi- 
nally small,  or  the  balance  of  a  large  fine,  need  not  be  paid  by  a  son  after 
|/he  death  of  his  father. 

Both  these  opinions  shall  be  discussed  :  and  first,  the  gloss  of  the 
JUtndcara,  Since  the  word  '*  debt'*  does  not  occur  in  the  text  of  G6tama, 
what  should  suggest  **  a  debt  contracted  in  consequence  of  suretiship  P"     It 
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would  be  inconsistent  with  the  reason  of  the  law.  If  the  fathet  Were  stitety 
for  payment,  the  debt,  though  contracted  by  a  stranger,  mudt  be  paid  by 
his  son ;  as  is  ordained  in  the  system  of  jurisprudence :  how  can  it  be  reason* 
able  that  the  son  should  not  in  this  case  discharge  the  debt  though  actually 
contracted  by  his  father  P  It  is  also  said,  that  a  debt  contracted  on  a  com- 
mercial account,  need  not  be  paid  by  the  son :  how  can  that  be  pertinent  ? 
Why  should  not  the  debt  be  paid  by  the  son,  who  participates  in  the  benefits 
of  that  trafilck,  or  is  at  Ua»t  naturally  competent  to  benefit  by  it  ?  If  the! 
term  {Mod)  be  explained  a  nuptial  present  instead  of  a  toll,  it  has  been 
already  mentioned,  that  a  debt,  though  contracted  by  another  on  this 
account,  must  be  admitted  by  the  master  of  the  family  ;  why  should  not  the 
son  admit  such  a  debt  contracted  by  his  father  P  If  it  be  explained  a  toll 
payable  at  a  whaif  or  the  like,  that  is  a  cause  consistent  with  usage  and  good 
morals  ;  it  appears,  therefore,  that  it  ought  to  be  paid.  Why  should  not  ii 
debt  contracted  for  the  payment  of  a  fine  be  discharged  by  the  son  P  Since 
a  man  atones  for  his  crime  by  paying  the  fine,  a  debt  contracted  to  discharge 
a  fine  is  contracted  on  a  moral  account.  Let  it  not  be  objected,  that  thin 
text,  being  placed  Under  the  title  of  Debt,  positively  concerns  debt  alone ; 
and,  since  it  is  a  rule  not  to  strain  a  text,  even  money  borrowed,  or  otherwise 
due,  on  account  of  a  fine,  need  not  be  paid  by  a  son.  In  his  gloss  oh  the 
text  of  Menu  above  cited  (CLI),  OuLLt^OABHATTA  says,  after  the  death  of 
his  father,  a  son  is  not  liable  for  the  payment  of  a  fine  or  toll,  or  the. balance 
of  either,  which  was  demandable  from  his  father.  He  does  not  say,  that  at 
debt  contracted  on  account  of  a  fine  need  not  be  paid. 

CCIIL 

VyAsa  also  declares  : — Neither  a  fine,  nor  a  toll,  nor  the  balance  dtiti 

for  either^  shall  be  neceBsarUi/  paid  by  the  son  of  the  debtor ;  not 

any  debt  for  a  cause  repugnant  to  good  morals. 

On  this  text  the  authors  of  the  Rdtndeara  comment :  since  the  balance 
of  a  fine  is  suggested  by  the  general  term  "  a  fine,"  and  is  nevertheless 
repeated,  the  sense  must  be,  that  if  the  amercement  be  great,  it  must  be  paid, 
but  not  the  small  arrear  of  such  a  fine ;  but  if  the  amercement  be  small,  no 
part  of  it  need  be  paid  hy  the  son  :  consequently  "  fine,"  in  this  text,  signifies 
an  inconsiderable  fine ;  and  "  toll,'*  an  inconsiderable  toll.  In  like  manner, 
since  VtAsa  and  Menu  have  noticed,  under  the  title  of  Debt,  fines  and  the 
(ike  which  arc  not  debts,  it  is  not  reasonable  to  explain  the  words  fine  and  toll, 
which  occur  in  the  text  of  G6TAiCiL,  as  signifying  debts  contracted  for  such 
causes.  Consequently  '*debt,"  in  the  gloss  of  the  Betndcara^  signifies 
money  due,  or  sums  similar  to  debts.  It  therefore  coincides  with  the  gloss 
of  MiSBii.  Or  the  text  of  Gottama  may  be  expounded  in  this  manner. 
The  terms  may  he  connected,  and  signify  a  commercial  toll,  o^  duties  payable 
at  wharfs  and  the  like.  "  Commercial  toll"  may  nevertheless  intend  nuptial 
presents  also. 

The  expression  in  the  text  of  Vtasa  (translated  *'any  debt  for  a  cause 
repugnant  to  good  morals")  is  explained  by  Mibba,  'excluded  from  usual 
causes.*  Consequently  that  debt  which  is  contracted  for  some  civil  purpose 
consistent  with  the  prescriptive  usage  of  good  men,  must  be  paid  by  sons 
and  the  rest ;  but  if  it  be  the  reverse,  it  need  not  be  discharged. 

In  fact,  the  import  of  the  expression  used  by  VtAsa.  is  this  :  after  the 
death  af  the  father,  a  fine  due  by  him  need  not  be  paid  by  his  son ;  surely 
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the  balance  of  a  fine  need  not  be  paid  :  but  if  the  son,  erroneously  paying  a 
^ne  to  the  king,  have  left  some  part  of  it  undischarged,  and  be  now 
impleaded  by  any  man,  that  fine,  due  by  the  father  was  not  payKUe  by  the 
son,  and  therefore  he  shall  not  discharge  the  balance  of  it.  Nor  shsdl  he 
receive  back  what  he  had  paid  to  the  king :  the  second  term  is  only  pro- 
pounded to  forbid  the  payment  of  a  mere  balance.  The  difficulties  which 
will  be  noticed,  may  be  accordingly  removed. 

They  are  as  follow :  among  the  many  various  fines  ascending  to  the 
highest  amercement,  it  is  difficult  to  determine  which  shall  be  deemed  con- 
siderable, which  inconsiderable :  and  no  reason  appears  why  an  inconsider- 
able fine  should  not  be  paid,  and  why  a  considerable  fine  should  be  paid. 
Again  ;  if  a  very  small  part  of  the  greatest  fine  have  been  paid  by  the  father, 
it  is  agreed  on  all  hands  that  his  son  shall  not  be  compelled  to  discharge  the 
remainder :  but  in  another  case,  he  must  discharge  the  whole  fine  due  by  the 
father,  amounting  to  somewhat  less  than  that  greatcMi Jine  ;  which  forms  a 
great  disparity.  This  and  other  objections  may  be  urged.  A  debt  con- 
tracted for  the  making  of  a  garden,  pool,  or  the  like,  undertaken  on  religious 
considerations,  must  be  considered  as  incurred  for  religious  purposes.  It 
appears  that  a  debt  contracted  for  the  structure  of  a  house,  a  garden,  or  the 
like,  to  be  enjoyed  by  future  generations,  or  for  increase  of  wealth  by  com' 
tnerce,  must  be  paid  by  a  son  who  enjoys  the  benefit  of  it,  or  is  competent 
to  enjoy  it.  Even  a  debt  contract-ed  for  the  sake  of  wearing  delicate  apparel 
and  the  like,  must  be  paid  by  a  son,  since  it  has  not  been  enumerated  among 
debts  which  he  need  not  discharge.  This  is  right.  Some,  however,  think 
that  this,  like  money  idly  promised,  need  not  be  paid  by  the  son. 

Here  an  incidental  observation  may  be  made :  when  a  man,  unable  to 
make  immediate  payment  of  tolls  due  at  wharfs  or  the  like,  gives  a  surety 
to  the  king's  officer,  and  both  the  merchant  and  surety  afterwards  die,  it 
shall  not  in  that  case  be  paid  by  the  son  of  the  surety  ;  for  there  would  be 
great  disparity  in  requiring  from  the  son  of  the  surety  payment  of  that 
which  need  not  be  paid  by  the  son  of  the  merchant  himself.  Consequently, 
whatever  must  be  discharged  by  the  son  of  a  debtor,  that  only  need  be  dis- 
charged by  the  son  of  a  surety  for  payment. 

Oatyayana  explains  promises  made  under  the  influence  of  lust  or  of 
wrath. 

CCIV. 

CAtyayana  : — What  a  man  has  promised,  with  or  without  a  writing, 
to  give  to  a  woman  who  had  another  husband  before,  let  the  judge 
consider  as  a  debt  contracted  under  the  influence  of  lust : 

2.     But  what  has  been  promised  to  gratify  resentment,  by  hurting 
another^  or  destroying  his  property,  let  the  judge  consider  as  a  dd>t 
incurred  under  the  influence  of  wrath. 
Hence  the  rule  cannot  be  strained.  Misba. 

Consequently,  when  the  expression,  "incurred  under  the  influence  of 
lust,"  is  taken  in  its  literal  sense ;  what  is  promised  by  a  man  to  his  own 
wife  might  be  considered  as  a  debt  incurred  under  the  influence  of  lust :  to 
prevent  such  wrest,  Catyayaka  has  propounded  this  particular  explanation. 

What  has  been  promised,  with  or  without  a  written  engagement,  to  a 
woman  who  had  another  husband  before,  or,  if  that  suffice  not,  what  has 
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been  borrowed  and  given  to  her,  is  a  debt  contracted  under  the  influence  of 
hnt.  The  expression,  "  a  woman  who  had  another  husband  before,*' 
iutendti  only  a  woman  not  legally  married  to  the  giver.  The  Retndcara. 

Is  not  that  which  is  promised  to  a  woman  who  had  another  husband 
before,  alone  considered  as  granted  under  the  influence  of  lust  ?  why  should 
the  author  add,  "  borrowed  and  given  to  her  ?'*  The  objection  is  ill-founded 
since  *'  debt"  would  be  unmeaning.  "  Not  legally  married,**  signifies 
not  legally  married  to  the  party  himself.  Consequently,  whatever  is  pro- 
mised, or  borrowed  and  given,  for  the  abduction  of  a  woman  with  whom 
intercourse  is  criminal,  must  be  considered  as  a  debt  incurred  under  the 
influence  of  lust. 

The  second  verse  is  explained  in  the  Retndeara  ;  what  is  borrowed  to 
give  away  for  the  purpose  of  destroying  another's  property,  or  injuring 
another  man  through  resentment,  is  a  debt  incurred  under  the  influence  of 
wrath.  Here  debt  must  be  understood  to  complete  the  similarity  between 
engagements  made  under  the  influence  of  lust  and  of  wrath.  The  con- 
struction therefore  is,  "  that  which  has  been  so  promised  let  the  judge  con- 
sider as  a  debt  incurred  under  the  influence  of  wrath.*'  It  was  flrst  promised, 
and  afterwards  borrowed  and  given.  Hence,  resentment  being  roused  by 
mutual  contention  in  respect  of  some  effects,  one  promises  them  to  priests, 
declaring,  **  I  will  give  this  to  a  priest ;"  not  being  able  to  give  away  those 
effects,  he  wishes  to  give  the  value  of  them,  but,  unable  to  give  it  out  of  his 
own  pro[>erty,  contracts  a  debt ;  that  debt  might  be  considered  as  incurred 
under  the  influence  of  wrath.  To  prevent  such  wrest,  CATTATAifA  has  pro- 
pounded this  explanation. 

These  alone  are  called  promises  made  under  the  influence  of  lust  or  of 
wrath  before  the  debt  was  contracted.  The  Retndeara. 

The  meaning  of  the  gloss  may  be  thus  explained  :  when  money  has 
been  promised  to  an  adultress,  or  promised  to  gratify  resentment  by  injuring 
another  or  the  like,  it  is  cursorily  explained,  that  such  are  promises  made 
under  the  influence  of  lust  or  of  wrath.  Consequently,  a  debt  contracted  to 
fulfil  such  a  promise,  and  money  so  promised,  need  not  be  paid  by  the  son 
or  other  heir.  But  we  explain  "  a  debt  contracted  under  the  influence  of 
lust,*'  an  obligation  similar  to  a  debt  so  incurred  ;  the  similarity  consists  in 
the  contract  of  payment.  Consequently  that  only  which  was  promised  for 
the  sake  of  enjoying  an  adultress,  constitutes  an  obligation  incurred  under 
the  influence  of  lust.  Accordingly  ^lapani  has  delivered  the  following 
comment  on  a  text  of  Yajntawaloya. 

CCV. 

YIjuyawalcya  : — A  son  need  not  pay,  in  this  world,  money  due  by 

his  father  for  spirituous  liquors,  for  lustful  pleasures,  for  losses  at 

play  ;  nor  what  remains  unpaid  of  a  fine  or  toll ;  nor  any  thing  idly 

promised. 

Debts  of  his  father  incurred  on  account  of  spirituous  liquors,  or  for  the 
enjoyment  of  another's  wife,  or  undertaken  on  account  of  gaming,  for  a  fine, 
or  for  duties  at  wharfs  and  the  like,  a  son  need  not  pay.  "Father"  is  here 
iUoatrative,  suggesting  also  his  mother.  S^lapani. 

Here  the  expression,  ''  incurred  for  the  enjoyment  of  another's  wife,*' ' 
exeludesa  debt  contracted  from  a"  money-lender ;  else  the  author  would 
have  said,  money  borrowed  for  the  sake  of  obtaining  another's  wife. 
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iMie  author  of  the  MUde%hard  has  this  gloss :  a  debt  incurred  by  a 
drinker  of  spirituous  liquors,  or  under  the  iufluenoe  of  lust  for  the  sake  of 
enjoying  a  woman,  or  caused  by  losses  at  play,  what  remains  due  of  a  fine  ot 
toll,  and  money  idly  promised,  that  is,  promised  to  impostors,  bards,  or 
wrestlers  ;  (for  it  is  declared,  "  Fruitless  is  a  present  given  to  an  impostor, 
a  bard,  a  wrestler,  a  quack,  a  flatterer,  a  knave,  a  fortune-teller,  a  spy,  or  a 
robber  ;")  all  such  debts  incurred  by  the  father,  his  son,  or  other  heir,  need 
not  pay  to  the  vintner  and  the  rest. 

It  appears  from  the  expression,  "  to  the  vintner  and  the  rest,"  that  the 
price  of  spirituous  liquors  and  the  like,  due  by  the  father,  need  not  be  paid 
by  the  son  to  the  vintner  and  the  rest.  But  in  fact  the  interpretation  sug- 
gested in  the  Rgtndcara,  that  even  a  debt  contracted  for  such  purposes  need 
not  be  paid  by  the  son,  should  be  admitted  ;  for  the  phrase,  which  occurs  in 
the  text  of  VyAsa,  "  nor  any  debt  for  a  cause  repugnant  to  good  morals,'* 
shows  that  such  debts  need  not  be  discharged  by  the  son.  But  Misba  ha» 
said  nothing  expressly  on  this  subject. 

Yet  a  debt  contracted  by  a  father,  for  the  payment  of  a  fine  to  the  king^ 
ought  to  be  discharged  by  his  son  ;  for  the  last  term,  in  the  following  text, 
is  expounded  dominion  over  the  senses  and  a  fine  imposed  by  the  king;  and 
because  a  fine  has  a  moral  purpose  since  it  expiates  guilt. 

CCVI 
Menu  t— By  open  confession,   by  repentance,  by  devotion,  and  by 
reading  the  scripture,  a  sinner  may  be  released  from  his  guilt ;  or 
by  almsgiving,  by  dominion  over  the  senses^  or  by  a  fine  to   the 
king  (for  the  word  dama  admits  both  senses.) 

If  a  fine  be  an  atonement,  even  the  balance  of  a  fine  ought  necessarily 
to  be  paid  by  a  son ;  why  have  Sages  ordained,  in  contradiction  to  the 
reason  of  the  law,  that  it  shall  not  be  paid  ?  The  objection  is  ill-founded  ; 
for  the  fine  is  cancelled  by  becoming  a  religious  anchoret  on  the  approach  of 
death,  aud  by  other  means.  Ail  authors  have  directed  penance,  not  the 
payment  of  amercements,  to  expiate  guilt,  which  is  inferred  from  an  actual 
disease  to  have  been  contracted  in  a  former  existence.  Accordingly  the 
fourth  measure  of  the  text  cited  (CO  VI)  is  in  some  copies  read, ''or  by 
almsgiving  in  case  of  his  inability  to  perform  the  other  acU  of  religion.**  It 
is,  however,  reasonable,  that  the  balance  of  a  fine  should  be  paid  by  the  son, 
if  his  father  be  absent  ;  but,  since  the  son  is  not  his  own  master,  the  king 
cannot  exact  it  by  forcible  means,  or  the  like<  This  is  a  demonstrate 
inference. 

In  general  it  is  settled  that  a  debt  contracted  by  a  father  shall  be 
paid  by  the  son  with  interest,  or,  on  failure  of  him,  by  the  grandson  without 
anterest :  but  all  agree  that  only  such  debts  as  have  not  been  excepted  by 
pny  Sage  need  be  paid.  Therefore,  a  debt  contracted  for  an  immoral 
purpose,  and  money  promised  for  such  a  purpose,  or  idly  promised,  or  pro^ 
mised  to  the  king  or  other  person  for  the  liquidation  of  a  fine  or  the  like, 
and  so  forth,  need  not  be  paid.  Such  is  the  full  meaning  of  the  law. 
Other  debts  must  be  paid  by  the  successor  to  the  estate,  and  the  rest  in 
order,  on  failure  of  persons  first  liable.  But  Misba  holds,  that  they  shall 
be  discharged  without  interest ;  he  assigns  as  a  reason,  beoavise  it  has  not 
been  declared  in  this  case,  as  in  that  of  a  son,  that  interest  sh^ll  be  paid. 
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CHAVDiswiiRA,  StjLAPiNi,  and  the  rest,  have  not  expressly  noticed  this 
point.  To  that  inference  it  may  be  therefore  objected,  that  every  Sage,  who 
ordains  the  payment  of  debts  by  a  grandson,  declares  that  they  shall  be 
discharged  without  interest :  but  some  Sages  have  directed  that  a  debt  shall 
be  paid  with  interest  by  the  son  of  the  debtor;  others  have  not  noticed  the 
qoestion  of  interest :  consequently,  as  no  legislator  has  ordained  payment 
with  interest  by  successors  to  the  estate,  so  none  have  ordained  payment 
without  interest ;  the  rule  being  therefore  general,  what  then  should  inhibit, 
payment  with  interest  ?     This  subject  has  been  sufficiently  discussed. 

CCVIL 
YajnyawalctA  : — Neither  shall  a  wife  or  mother  be  in  general  com" 
pelted  to  pay  a  debt  contracted  by  her  husband  or  son,  nor  a  father 
to  pay  a  debt  contracted  by  his  son,  Bnleas  it  were  for  the  behoof  of 
the  family ;  nor  a  husband  to  pay  a  debt  contracted  by  his  wife. 

CCVIII. 

Vishnu  :— Neither  shall  a  wife  or  mother  be  in  general  compelled  to 
pay  the  debt  of  her  husband  or  son,  nor  the  husband  or  son  to  pay 
the  debt  of  his  wife  or  mother. 

CCIX. 

Nabeda  : — A  debt  contracted  by  the  wife  shall  by  no  means  bind  the 
husband,  unless  it  were /or  necesearies  at  a  time  of  great  distress :  a 
man  is  indispensably  bound  to  support  his  family. 

2  A  wife  or  mother  shall  not  in  general  pay  the  debt  of  her  husband 
or  son. 

This  last  hemistich  is  cited  on  the  authority  of  Misba. 

Unless  it  were  contracted  for  the  support  of  the  family  at  a  time  of 
great  distress,  a  debt  incurred  by  a  wife  shall  not  bind  her  husband :  that  is^ 
it  need  not  be  paid  by  her  husband.  The  Bsindeara. 

Both  these  texts  of  ViSHinj  and  the  other  legielator  relate  to  a  wife  of 
unequal  class :  but  a  wife  of  equal  class  must  pay  a  debt  contracted  by  them, 
even  though  experiencing  no  distress.  Wives  of  unequal  class  are  pro- 
hibited in  the  Cb/i-age ;  a  text  concerning  the  wife  of  equal  class  will  be 
cited  under  the  title  ot  Inheritance.  Bhatadbya. 

This  is  liable  to  objection.  Why  is  the  general  term  "  wife"  taken  in 
a  limited  sense  ?  Since  it  is  a  rule  that  ;  '*  what  might  be  supposed  is 
excepted,"  what  might  be  proposed  generally  in  respect  of  any  person  or 
thing,  is  alone  ^specially  excepted  as  relating  to  that  person  or  thing. 
For  instance :  it  being  stated  generally  that  a  father's  debt  shall  be  dis* 
charged  by  his  son,  an  exception  is  made  that  a  debt,  contracted  on  account 
of  gaming  shall  not  be  paid.  But  in  this  case  there  is  no  such  supposition. 
Why  then  is  an  exception  propounded  ?  It  is  answered,  that  Sages  have 
excepted  these  ca^^es,  apprehending  the  hasty  supposition  that  payment 
might  be  required,  because  these  i^rsons  are  not  unrelated  to  the  debtor, 
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and  are  naturally  competent  to  take  his  assets.  For  example :  the  text 
above  cited  (CLXVII  2)  is  illustrative  of  a  general  sense,  and  comprehends 
great  grandsons,  daughter's  sons,  and  the  rest.  Consequently,  a  debt  shall 
not  in  general  be  paid  by  any  other  than  a  son,  or  a  son's  son  ;  yet  it 
must  be  discharged  by  heirs  of  every  description,  if  they  have  received 
assets.     Tajntawalcya  propounds  an  exception. 

ccx. 

YAjnyawalcya  : — A  debt  acknowledged  67  lier  husband^  or  contracted 
by  her  jointly  with  her  husband  or  son,  or  contracted  by  the  woman 
herself,  mast  be  paid  by  a  wife  armotlier;  no  other  debts  shall  a 
woman  be  compelled  to  pay. 

''  Acknowledged ;"  fully  acknowledged.  The  Dipaealicd^ 

It  consequently  signifies  a  debt  admitted  by  her  husband  at  the  point  of 
death. 

"With  her  husband  or  ion :"  the  particle  is  connective,  and  includes  her 
son  also  :  hence,  a  debt  contracted  jointly  with  her  husband  or  son,  must  be 
paid..hy  a  wife  or  mother.  For  instance  :  her  husband  and  son  being  incom- 
petent to  the  managemetU  of  affiiirg,  and  the  woman  herself  being  very  active, 
she  contracts  a  debt  jointly  with  them  :  such  a  debt  is  meant.  Or,  the 
husband  and  son  being  incompetent,  or  being  unable  to  act  by  reason  of  other 
occupations,  she  uses  their  names,  or  contracts  debts  in  her  own  name  from 
a  money-lender:  in  either  of  these  cases  the  debt  is  contracted  by  the  woman 
herself. 

CCXL 

Catyayana  :  — A  debt  contracted  jointly  with  her  husband  or  son,  or 
singly  by  the  woman  herself,  shall  be  paid  by  a  toi/e  or  mother ;  in 
such  and  in  no  other  cases  shall  the  debts  contracted  by  them  be 
paid  by  her. 

CCXII. 

Nabeda  : — If  a  wife  be  thus  addressed  by  her  lord  at  the  point  of 
death,  or  just  before  a  long  journey^  "  such  a  debt  must  be  paid  by 
thee,"  she  must  pay  it,  however  unwilling,  if  assets  were  left  in  her 
hands. 

"  Debts  contracted  by  them  ;"  debts  contracted  by  her  husband  and  son. 

The  Retndeara. 

If  the  assets  of  the  husband  have  been  received  by  his  wife,  she  must 
pay  the  debt,"  however  unwilling ;"  that  is,  even  though  she  do  not  promise  to 
pay  it.  But  if  the  wife,  so  instructed  by  her  husband  at  the  point  of  death, 
in  these  words,  "  my  debt  must  be  paid  by  thee,"  do  promise  to  discharge 
it,  she  must  then  pay  it,  even  though  assets  were  not  left  in  her  hands. 
Such  is  Misba's  opinion  ;  and  he  expressly  declares  it :  '  a  debt,  acknow- 
ledged by  her  husband,  must  be  paid  by  a  wife ;  and  so  must  a  debt  be  paid 
by  a  childless  widow,  who  has  accepted  the  care  of  the  assets,  even  though 
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she  have  not  accepted  the  burden  of  the  debts ;  for  she  is  successor  to  the 
estate/  It  must  be  therefore  understood;  that  the  debts  of  her  husband 
must  be  discharged  by  the  widow,  who  has  accepted  the  care  of  the  assets, 
under  the  text  of  YAjrtawalcta  (CLXXI). 

This  appears  also  to  be  the  opinion  of  Chanbiswaba  ;/or  hs  tayg 
in  the  Betndcara,  **  at  the  point  of  death"  is  illustrative  of  a  general  mean* 
ing.  It  therefore  comprehends  also  one  who  intends  a  journey  to  another 
country,  or  retirement  in  another  order.  But  even  an  instruction  inciden- 
tally addressed  to  the  wife  by  her  husband,  though  not  diseased  or  the 
like,  requiring  her  to  pay  this  debt,  must  be  considered  as  given  with  a 
view  to  the  probMlity  of  decease.  This  and  other  points  must  be  consi- 
dered. 

COXIII. 
Nareda  : — A  childless  widow  miist  pay  the  debt  of  her  sister  enjoin- 
iug  payment ;   or  whoever  receives  the  assets  left  by  that  sUtery 
.    mast  pay  her  debts* 

On  the  death  of  one  of  two  sisters  left  as  coparceners  in  the  house  of 
their  father,  who  had  no  male  issue,  the  debt  of  that  sister  must  be  dis- 
charged by  the  surviving  sister  enjoined  to  pay  it.  Such  is  the  sense  of  the 
fifst  hemistich.     Or  any  other  who  takes  the  succession  must  pay  that  debt. 

The  JT^frnfeom. 
y^HASPiTi  also  directs,  that  a  father  shmld  pay  a  debt  contracted  by 
his  son. 

CCXIV. 
VriHASPATI  : — A  debt  contracted  by  a  son  shall  be  paid  by  the  father, 
if  he  promised  payment ;  or  he  may  pay  it  from  affection  to  his  son  : 
but  unless  he  promise,  he  cannot  be  compelled. 

"  If  he  promised  payment,'*  or  authorized  ihe  contracting  of  the  debt; 
for  instance,  if  the  father  told  the  creditor  "lend  money  to  my  son,"  or  if  ho 
told  his  son  '*  borrow  money  to  maintain  your  own  grandmother." 

<<  From  affection  to  his  son :"  having  contracted  a  debt  unauthorized  by 
his  father,  the  son  dies ;  if  his  father,  reflecting,  "  should  the  debt  remain 
unpaid,  my  son  will  go  to  a  region  of  horror,"  be  disposed  to  discharge  the 
debt  through  affsction  to  his  son,  he  may  pay  it ;  but  otherwise  he  need  not 
pay  it :  consequently,  a  debt  contracted  by  a  son  need  not  be  paid  by  his 
father,  unless  spontaneously,  or  in  consequence  of  a  promise. 

ccxv. 

Catyayana  : — By  the  general  rule  of  law,  a  father  need  not  pay  the 

debt  of  his  son ;  but  he  must  pay  it,  if,  either  at  the  time  of  the  loan, 

or  afterwards,  he  promised  payment. 

**  Promised"  here  signifies  stipulated  at  the  time  of  receiving  the  loan  ; 
but  promised  after  receiving  the  loan  is  conveyed  by  the  expression  *'  subse- 
quently agreed  to,"  or  promised  afterwards.     Son  is  here  taken  illustratively. 

The  Retndeara. 

These  terms  consequently  fall  within  the  sense  of  the  expression  used  in 

the  tejjt  of  Vbihaspati,  and  the  texts  therefore  coincide.     "  Illustratively  ;" 

Bb 
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efen  a  debt  contracted  by  a  wife  or  the  rest,  must  be  paid  by  her  husband 
and  the  rest,  if  he  gare  previous* or  subsequent  assent,  and  the  wife  or  other 
debtor  be  unable  to  discharge  it,  or  die.  Here  the  word  "  son"  being  consi- 
dered as  illustrative  of  a  general  sense,  it  may  comprehend  ptfeeumptive  heirs 
of  the  same  person,  who  live  together,  and  partake  of  the  same  food. 

It  is  reasonable  that  the  debt  of  a  wife  should  in  some  cases  be  paid  by 
her  husband. 

CCXVL 
YAjnyawalcta  : — If  the  wife  of  a  herdsman,  a  vintner,  a  dancer,  a 

washerman,  or  a  hunter,  contract  a  debt,  the  husband  shall  pay  it ; 

because  his  livelihood  chiefly  depends  on  the  labour  of  such  a  wife. 

CCXVII. 
VrIhaspati  : — The  husband,  being  a  vintner,  a  hunter  or  fowler,  a 

washer,  a  herdsman,  a  shepherd,  or  the  like,  shall  pay  the  debt  of 

his  wife :  it  was  contracted  in  the  concenis  of  the  husband. 

These  husbands  shall  be  compelled  to  pay  the  debts  of  their  wires. 
*^  Because"  should  be  here  supplied  ;  and  the  construction  is,  because  those 
debts  were  contracted  by  them  in  the  concerns  of  their  husbands.  Conse- 
quently, a  debt  may  be  contracted  by  a  wife  in  the  concerns  of  her  husband, 
if  Ihey  require  such  a  debt. 

CCXVIII. 

Narsda  : — Except  the  wife  of  a  washer,  hunter,  herdsman,  or  vintner ; 

for  the  livelihood  of  such  a  husband,  and  the  suppoii;  of  his  family, 

depend  on  her. 
This  must  be  connected  for  interpretation  with  the  text  above  cited 
(CGIX  1),  in  this  manner ;  a  debt   contracted  by  a  wife,  excepting  the  wife 
of  a  washer,  &c.  shall  not  be  paid  by  her  husband.     The  reason  is  subjoined : 
and  here  again  "because"  must  be  supplied  ;  or  the  second  particle  has  the. 
causal  sehse. 

Here  "  washer*'  and  the  rest  are  mentioned  indeterminately.  In  fact, 
whatever  be  his  class,  if  the  husband's  livelihood  depend  chiefly  on  the  labour 
of  his  wife,  he  must  discharge  a  debt  contracted  oy  her,  whether  he  be  a 
priest  or  a  washer :  but  he  whose  livelihood  does  not  depend  on  his  wife, 
whether  he  be  a  washer  or  a  priest,  shall  not  pay  his  wife's  debt.  This  is 
noticed  by  Misra  :  he  says,  *  in  other  cases  also,  wherever  the  wife  has  the 
chief  management,  there  is  no  restriction  of  class ;  the  wife  alone  conducts  all 
affairs,  the  husband  is  absolutely  ignorant  of  every  transaction.'  Accord- 
ingly it  is  observed,  that,  in  the  province  of  Cdmaritpa,  almost  every  civil 
transaction  is  now  conducted  by  wximen. 

But  this  is  merely  a  vague  description  ;  for  a  debt  contracted  by  the 
wife  of  a  Brdhmana  and  so  forth,  for  the  support  of  the  family,  must  also  be 
paid  by  the  chief  of  that  family.  From  the  reason  assigned,  "  because  his 
livelihood  chiefly  depend«  on  the  labour  of  such  a  wife,"  it  appears  that  any 
other  persons,  of  whom  the  livelihood  depends  on  the  labour  of  their  wives, 
must  pay  the  debt  contracted  by  those  wives.  This  is  admitted  in  the 
Miidcshara,     CHATfBfesWAEA  also  makes  the  same   obsen'ation  ;    *  the  cir- 
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cumstanoe  of  his  livelihood  depending  on  the  labour  of  his  wife,  in  particu- 
larly intended ;  not  aiiy  restriction  of  class.* 

Here  it  should  be  i^emarked,  that  they  are  only  mentioned  approximate- 
ly ;  for,  the  hutibAnds  being  constantly  occupied  in  washing  clothes,  attending 
cattle  and  the  like,  and  therefore  unable  to  provide  necessaries  for  consump- 
tion ;  and  such  being  the  practice  of  certain  other  persons,  the  providing  of 
neoessaries,  like  other  household  business,  is  conducted  by  their  wives  alone. 
It  id  the  same  also  in  respect  of  husbandmen  and  the  rest.  However,  a  debt 
contraeted  by  any  married  woman,  who  presides  over  her  hushand^e  home- 
hold,  for  the  support  of  her  own  brother's  family,  need  not  be  paid  by  the 
hosband,  any  more  than  the  debt  of  a  father  contracted  under  the  influence 
of  lust ;  but  other  debts  contracted  by  bis  wife  must  be  paid  by  the  husband. 

CCXIX. 

Catyayana  : — A  debt  which  is  contracted  by  a  wife  or  mother  for  the 

behoof  of  the  family,  when  her  husband  or  son  is  gone  to  a  foreign 

country,  afler  authorizing  the  loan^  must  be  paid  by  the  husband  or  son. 

If  a  husband  or  son,  intending  a  journey  to  a  foreign  country,  and 
being  asked  by  his  wife  or  mother  for  food  and  raiment,  tell  her,  ''  contract 
debts ;"  the  debt  contracted  by  her  niust  be  paid  by  him  when  he  returns  to 
his  own  home.  ''Afber  authorizing  the  loan"  is  an  approximate  expression  ; 
for^  even  though  he  did  not  authorize  it,  the  reasoning  would  be  the  same. 

The  Retndcara, 

The  meaning  is,  if  he  go  abroad  without  making  provision  for  her  food, 
vesture,  and  the  like.  "  When  he  is  gone  to  a  foreign  country,"  is  also 
illustrative  of  a  general  sense;  the  same  rule  should  be  admitted  even 
though  he  remain  at  home.  As  is  mentioned  in  the  Hetndcara ;  '  if  he 
remain  at  home,  or  go  abroad,  without  assigning  any  subsistence  to  his  wife  or 
mother.'  This  again  is  merely  illustrative  ;  hence  such  a  debt,  even  though 
contracted  by  a  minor  son  or  daughter,  must  be  discluirged 

Here  an  observation  may  be  made :  -a  debt  contracted  by  a  mother  for 
religious  purposes  and  the  like,  must  be  dischai'ged  by  her  son.  Suppose  a 
man  whose  son  is  an  infant,  and  whose  wife  has  contracted  a  debt  jointly 
with  her  husband,  but  he  dies,  and  his  son  inherits  his  property ;  in  that 
case,  by  whom  should  the  debt  be  paid  ?  By  the  son  alone,  for  he  is  under 
a  double  obligation  to  discharge  the  debt :  under  a  civil  obligation,  because 
he  holds  assets ;  under  a  moral  ohligaiion,  because  he  is  son  of  the  deceased. 
But,  if  the  debtor  leave  no  assets,  what  should  follow  ?  It  is  replied,  th6 
son  nevertheless  ought  to  pay  the  debt ;  for  redemption  from  debt  is  stated 
as  the  benefit  arising  from  male  offspring  alone,  since  the  text  of  Nabeda 
(CLXXXVIII)  describes  the  wish  for  male  oflfepring  as  originating  in  the 
wish  to  be  liberated  from  debt :  sensual  delights  and  male  offspring  are 
described  as  the  benefit  accruing  from  a  wife,  by  a  text  of  the  Cdlicdpurdna, 
"a  wife  affords  delight  and  male  offspring;'*  consequently,  if  there  be  a 
son  produced  by  her,  why  should  the  wife,  wlio  has  afforded  other  benefit, 
discharge  the  debt  ?  It  is  accordingly  remarked  in  the  Mitdcehard^  that  *  a 
debt  contracted  by  a  wife  jointly  with  her  husband,  must,  on  failure  of  the 
husband,  be  paid  by  the  wife,  if  slie  have  no  male  issue.* 

Thus  the  divine  ^ALinASii.  says  in  the  Raghuvanm,  **  bliss  in  another 
world,  and  purity  in  this,  spring  from  devotion  and  alms ;  but  progeny  of 
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pure  race  contributes  to  prosperity  in  the  other  world  as  well  as  in  this." 
And  again,  in  the  same  work  ;  ''  thinking  oblations  will  be  hardly  obtained 
after  me,  the  manes  of  n)y  ancestors  taste  the  water,  which  I  regularly  ofFer, 
warmed  by  their  sighs.*'*  Of  those  passages  the  meaning  is  this  :  in  another 
world,  prosperity  or  auspicious  fortune,  that  is,  the  bliss  of  heaven,  is 
attained ;  in  this  world,  auspicious  fortune,  that  is,  the  discharge  of  debts,  is 
obtained  :  meaning  debts  to  the  deities,  to  progenitors,  to  holy  sages,  and  to 
men.  The  second  verse  is  a  speech  of  a  mighty  king  named  Dili  pa,  who 
was  childless.  It  has  this  meaning :  water  has  been  presented  in  the  form  of 
oblations  to  ancestors  bv  me  Dilipa  ;  but  my  ancestors  taste  the  water 
warmed  by  their  sighs :  he  assigns  the  cause  of  their  sighs ;  after  me  DijJpa 
it  will  be  difficult  to  obtain  oblations  of  water:  reflecting,  ''by  whom 
will  it  be  presented,  since  be  has  no  son,*'  they  emit  warm  sighs.  There- 
fore, wanting  progeny,  ancestors  also  sigh  with  sorrow.  It  is  hereby 
indicated,  that  the  birth  of  a  son  relieves  ancestors  from  this  misery. 

If  there  be  both  a  great  grandson  who  has  succeeded  to  the  estate,  and 
a  widow,  what  should  be  ruled  P  There  is  no  difficulty  in  that  case,  because 
whoever  takes  the  estate  of  the  deceased,  must  also  maintain  those  whom 
the  deceased  was  bound  to  support.  Since  food  and  raiment  must  necessarily 
be  furnished  to  the  widow ;  from  parity  of  reasoning,  money  sufficient  to 
disohai^  the  debts  of  her  husband,  which  are  payable  by  her,  must  also  be 
supplied.  But  if  the  debtor  leave  no  assets,  his  great  grandson  does  not 
succeed  to  any  estate :  the  widow,  however,  has  several  property,  such  as 
jewels  and  the  like ;  the  debt  sliould  in  that  case  be  discharged  by  her  out 
of  that  property,  for  Sages  have  declared  her  liable  to  the  payment  of  debts. 
This  and  other  points  may  be  reasoned  by  the  wife.  VxsuNU  also  declares, 
that  debts  must  be  paid  by  those  who  take  the  assets. 

ccxx. 

Vishnu  : — He  who  takes  the  assets  of  a  man  leaving  no  male  issue, 
must  pay  the  sum  due  bt/  him  ;  and  so  must  he  who  has  the  care  of 
the  widow  left  by  one  who  had  no  assets. 
"  Sum"  (dhana)  here  signifies  debt ;  the  same  term  in  the  subsequent 
phrase,  "  who  had  no  assets"  {adhana),  signifies  wealth.  The  Retndcara. 
Two  sons  have  succeeded  to  the  estate  on  the  death  of  the  father ;  in 
his  lifetirae  the  father  had  commanded  one  sou  to  pay  a  certain  debt ;  what 
is  the  rule  of  decision  in  that  case  ?  Although  both  bo  equally  successors 
and  sons  of  the  deceased,  that  son  only  who  received  the  injunction  must 
pay  the  debt;  for  he  is  bound  to  fulfil  his  father's  commands.  But  if  the 
other  son,  considering  it  as  a  moral  duty,  spontaneously  give  his  proportion- 
ate share,  it  should  be  accepted  :  else,  how  could  the  moral  obligations  of 
that  other  son  be  fulfilled ;  for,  he  who  received  the  injunction  should  fulfil 
his  father's  commands  without  distressing  the  second  son.  Yet,  if  the  second 
SOD  delude  hb  brother  by  this  declaration,  "  I  am  my  father's  son  as  well 
as  he,  I  therefore  will  pay  my  proportionat3  share  of  the  debt,"  and  do  not 
pay  Us  share  of  the  debt  to  the  creditor,  it  must  be  fully  discharged  by  him 
who  received  the  command ;  for  his  father,  di-eading  immoral  consequences, 
gave  the  order  through  apprehension  of  puch  deceit  or  the  like.  If  a  father, 
in  such  a  case,  give  land  or  similar  property  to  any  one  son  with  such  an  in- 
struction, surely  the  debt  must  be  discharged  by  him  alone ;  and  he  shall  tnke 

*  The  verses  are  only  quotc<!  in  part  ;  I  insert  the  hanslation  nt  large. 
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the  whole  propert}*  giviui  by  his  father  on  this  consider  at  ion  y  &iid  liis  propor- 
tioDftte  share  of  other  property  left  by  hid  father.  The  subject  has  been 
further  discussed  already. 

On  failure  of  persons  holdiug  assets,  he  who  has  the  care  of  the  wife 
must  pay  the  debt,  under  the  rule  of  Vishnu  (COXX)  and  text  of  Yajkita- 
WAliCXA  (CLXXI).     NAttKDA  declares  it  with  a  particular  explanation. 

CCXXL 
Nareda  : — He  who  possesses  the  last  of  disloyal  wives,  or  the  first  of 
twice  married  women,  must  pay  the  debt  contracted  by  her  husband. 

The  sense  is  this :  of  four  sorts  of  women  wilfully  libidinous,  or  disloyal, 
her  who  is  last  or  fourth  in  the  enumeration  ;  and  of  three  twice  married 
women,  her  who  is  first  described :  he  who  takes  either  o/* these  two  women 
shall  pay  the  debt  contracted  by  the  husband,  and  not  the  debt  con- 
tracted by  the  husband  of  any  other  woman.  Chakdbbwaba. 

Consequently,  he  who  takes  a  twice  married  woman  of  the  second  or 
third  description,  or  a  disloyal  wife  of  the  first,  second,  or  third  description, 
shall  not  pay  the  debt  contracted  by  her  husband.  The  $ame  legislator  pro- 
pounds the  distinctions  of  twice  married  women  and  disloyal  wives  (Book  lY, 
V,  158.) 

If  a  man  wed  a  girl  whose  marriage  has  been  already  celebrated  but  not 
oonsunxmated,  he  must  pay  the  debt  of  her  first  husband,  because  he  has 
taken  in  marriage  a  girl  already  espoused  by  another. 

That  girl  who  is  tacitly  or  expressly  contracted  to  one  man  by  her 
parents,  considering  the  laws  of  the  district,  or  reflecting,  '*  the  laws  of  our 
country  are  not  violated  by  giving  the  damsel  to  that  man,  though  ugly  ;** 
("law***  are  in  the  plural  number  with  a  comprehensive  sense,  including  the 
laws  of  families  and  laws  in  general ;)  if  such  a  girl  contract  an  affection  for 
another  man,  handsome  or  rich,  and  wilfully  accede  to  him,  she  is  considered 
as  the  second  twice  married  woman.  The  text  (Book  IV,  v.  clviii  8)  is  also 
read  utpannasdhesd  instead  o^  tUpanndtaheid  ;  this  reading  the  author  of  the 
Uitdcshard  explains,  "  becoming  disloyal." 

If  the  same  kinsmen,  tacitly  or  expressly  affiancing  a  damsel  to  one 
man,  but  deluded  by  beauty  or  the  like,  give  her  in  marriage  to  another,  she 
is  considered  as  the  third  twice  married  woman.  The  distinction  between 
the  second  and  third  arises  from  this  difference,  that  in  one  instanee  the 
eeoond  marriage  is  the  act  of  her  kinsmen,  and  in  the  other  it  i^  not  the  act 
of  her  kinsmen.  In  these  cases,  since  the  first  husband  had  not  aetually 
received  the  damsel,  the  debt  contracted  by  the  first  husband  shall  not  be  paid 
by  her  second  lord.  By  "parents'*  and  "kinsmen"  must  be  here  under- 
stood her  father,  paternal  gi*andfather,  or  other  persons,  who  have  a  right  to 
dispose  of  her  in  marriage. 

Whether  she  have  borne  children,  or  he  childless,  (intimating  generally 
one  whose  marriage  has  been  consummated,)  a  woman  who  clings  to  another 
man  during  her  husband's  life,  through  lust,  (or  avarice,  or  any  irregular 
appetite,)  is  the  first  disloyal  wife. 

Her  husband  being  living,  she,  who  deserts  him,  and  gives  herself  to 
another  man,  saying  "  I  am  tliine,"  but  afterwards  returns  to  her  first  bus- 
hand,  again  saying  "  I  am  thine,"  is  the  S3cond.  She  is  distinguished  from 
the  fourth,  because,  in  respect  even  of  her  wedded  husband,  she  is  a  woman 
previously  enjoyed  by  another. 
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After  the  death  of  her  husband,  a  woman,  living  in  his  familjr,  whether 
unguarded  or  guarded,  who  receives  the  caresses  of  anotlier,  through  carnal 
desire,  is  the  third  disloyal  wife.  In  fact,  she  is  similar  to  the  first,  but  dis- 
tinguished by  the  circumstance  of  her  husband's  decease,  whereas  the  husband 
of  the  first  was  living.  "Leaves  his  brother  or  other  kinsmen"  (Book  IV 
V.  olviii  7)  ;  that  implies,  that  she  so  acted,  though  opposed  by  her  husband's 
brother  and  ths  rest :  it  denotes  her  sinning  in  secret. 

Or  the  plirase,  "  leaves  his  brother  or  other  kinsmen,"  may  intend  the 
case  of  troth  verbally  plighted ;  and  the  term  "  brother  or  kinsman"  may 
comprehend  every  fopiWa  of  equal  class.  Thus,  if  the  affianced  husband  of 
a  girl,  who  was  tacitly  or  verbally  given  in  marriage,  die,  and  she  receive  the 
embraces  of  a  stranger,  or  a  person  not  related  within  the  degree  of  a  sapinda, 
she  ia  considered  as  the  third  disloyal  wife  ;  not  as  a  twice  married  woman. 
This  may  be  understood  from  the  ambiguous  terms  of  the  text.  But  if  she 
receive  the  embraces  of  a  man  of  equal  class  on  failure  of  sapimlcu,  she  is  a 
twice  married  woman  of  the  second  descriptioJi.  For  in  the  definition  of  the 
third  twice  married  woman  (Book  IV,  v.  clviii.  4)  the  terms  "  sapinda  of 
equal  class*'  occur.     Thus  some  expound  the  texts. 

On  this  we  remark,  that,  after  the  death  of  her  husband,  if  a  woman,  pre- 
viously authorized  by  him,  receive  the  embraces  of  his  brother  for  the  sake  of 
male  offspring,  there  is  no  offence :  hence  it  is  specified,  "  through  carnal 
desire,"  and,  "  who  leaves  his  brother  or  kinsmen."  If  she  pass  by  his 
brother  or  kinsman,  and  receive  the  embraces  of  another  man  of  equal  class, 
in  conformity  to  the  directions  of  her  husband,  thei-e  is  no  offence :  therefore 
does  the  Sage  specify,  "  through  carnal  desire."  But  if  she  receive  the  caresses 
of  her  husband's  brother  or  kinsman,  being  impelled  by  lust  or  the  like,  and 
not  solely  guided  by  the  duty  oframng  up  offspring^  still  thei-e  is  no  offence  : 
this  is  also  intimated  by  the  text,  '^  who  leaves  his  brother  or  kinsman." 
Such  a  practice  actually  subsists  among  some  people  in  particular  districts. 
Yet,  in  fact,  the  procreation  of  a  son  on  the  wife  of  a  kinsman  is  forbidden 
in  the  Ch^i-age. 

[**  The  procreation  of  a  sou  by  the  brother  of  a  deceased  husbaud  must 
in  the  Ca/i-age  be  avoided."]* 

In  this  text  also,  "carnal  desire"  is  an  instance  denoting  likewise 
avarice  and  other  irregular  appetites. 

"  She  who  having  received  injunctions'^  (Book  IV,  v.  clviii.  8)  ;  who  has 
beim  told  by  her  kinsmen,  receive  the  embraces  of  such  a  man  ;  if  t^he  take  sis 
a  husband  any  other  man  than  him  whom  her  kinsmen  assigned,  is  the  fourth 
disloyal  wife  :  and  so  is  one  purchased  for  money,  or  impelled  by  hungei*  or 
tliirsU  Consequently,  the  several  phrases,  "  having  received  injunctions/'  &c. 
may  be  taken  either  conjointly  or  separately.  This  sense  is  denoted  :  a 
woman,  having  lost  her  husband,  but  desirous  of  wedlock,  gives  herself  to  some 
man ;  she  is  the  fourth  disloyal  wife  :  and  if  a  woman,  whose  husband  is  living, 
desert  him,  and  cling  to  another,  but  do  not  return  to  her^r^^  husband,  she 
also  may  be  considered  as  a  disloyal  wife  of  the  fourth  description.  This 
text  not  specifying,  "  after  her  husband's  decease,"  and  the  preceding  text 
expressing  (Book  IV,  v.  clviii*  6)  "  but  returns  to  the  house  of  her  lord," 
there  is  no  confusion. 

*  The  text  here  partially  quoted  is  no  where  cited  at  large.  SiniHar  texts  are  cited 
in  the  fifUi  book.  Sec  likewise  Book  IV,  v.  157,  anrf  a  gencratl  note  to  the  translation  o^ 
Me«u(v.  ».) 
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Since  he  enjoy*  with  a  previous  title  this  woman,  who  is  another's  wife, 
he  must  pay  the  debts  contracted  by  her  husband  :  and  this  must  be  consi- 
dered as  exelusive  of  an  unmarried  harlot. 

CCXXIL 
Catyayana  : — A  debt  which  has  been  contracted  by  indigent  and 
childless  vintners  and  the   rest,  must  be  paid   by  him  who  has  the 
care  of  their  wives. 

Under  the  term  "and  the  rest"  are  comprehended  aZ/ persons  whose 
livelihood  depends  on  their  wives.  Misba. 

"Wives"  being  here  mentioned  in  the  plural  number,  disloyal  wives  of 
every  description  are  suggested.  Consequently  he  who  possesses  the  wife 
of  a  deceased  vintner  or  the  like,  assimilated  to  property,  because  she  is  able 
to  support  the  family,  mnst  pay  the  debt  of  her  husband.  This  is  ordained 
by  the  text,  and  should  not  be  controverted.  Accordingly  the  following 
text  of  NAbxdi.  has  a  suitable  import ;  otherwise  it  would  be  a  needless 
repetition  of  tlie  preceding  text  (CCXXl). 

CCXXIII. 

Karejda  : — He  who  approaches  the  widow  of  an  indigent  man  leaving 
no  male  issue,  must  pay  the  debt  of  hor  husband ;  she  is  considered 
as  his  property. 

And  this  seems  to  have  been  the  opinion  of  CHANDifflWABA.  Accord- 
ingly he  says,  *  this  text  of  Nareda  also  has  the  same  import  with  the  text 
ofCiTTlTAWA'  (CCXXII).  That  again  is  a  proper  construction;  for  in 
the  texts  of  Catyayana  (CLXXIII  2),  ofNABEDA  (CLXXII),  and  of 
Vrihaspati  (OLXXIV),  the  expression,  "  he  who  takes  the  widow"  (gtri- 
hart),  exhibits  the  verb  hn  in  the  sense  of  possession ;  and  in  the  text  of 
YajnyaWalcya  (CLXXI),  and  rule  of  Vishnu  (CCXX),  the  similar 
expression  {strigrdhl)  exhibits  the  verb  grah  in  the  sense  of  caption  or  occu- 
pancy :  but  here  (CCXXII  and  CCXXIII)  the  verbs  hhuj  and  in,  preceded 
by  the  inseparable  particle  upa,  (in  the  words  ttpa  hhbctd  and  upaiti^) 
signify  enjoyment  and  approach,  llie  preceding  text  of  Nabxba  (CCXXI) 
does  not  propound  the  obligation  on  him  who  takes  the  widow  to  pay  the 
debt  of  her  husband  ;  but  the  obligation  on  him  to  pay  the  debt  on  failure  of 
heirs  and  sons,  having  been  already  stated  (CLXXII),  it  propounds  a 
special  rule.  There  is  consequently  no  objection  to  take  the  radical  ii  (of  the 
word  samaintttf)  in  the  sense  of  enjoyment  or  possession  (CCXXI^ 
Accordingly  NIreda  adds,  "  she  is  considered  as  his  property*'  (CCXXIII) 
he  benefits  by  the  wife  of  the  deceased,  through  the  wealth  brought  witn 
her.  Or  the  relative,  used  adverbially  in  that  phrase,  denotes  the  woman. 
But  he  who  enjoys  the  widow  is  only  liable  on  failure  of  a  guardian  of  the 
widow,  and  on  failure  of  sons  and  grandsons  not  competent  to  the  manage- 
mfint  of  offavn .  However,  it  is  held,  in  the  Retndcara  and  other  works,  that 
this  rule  of  decision  concerns  only  those  women  on  whose  labour  their  hus- 
bands depend  chiefly  for  their  livelihood.  The  same  opinion  is  almost 
expressly  delivered  by  the  author  of  the  Mitdcthara.  In  the  last  case  and  in 
this,  the  difference  between  him  who  takes  the  widow,  or  hecomes  Tier 
gttardiany  and  him  who  enjoys  the  widow,  or  hecomes  her  paramour,  is  evidently 
the  same  as  between  a  man  who  has  the  care  of  another's  land,  and  one  who 
has  the  enjoyment  of  it. 
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But  some  hold,  that  one  text  (CCXXIII)  propounds  generally  the 
paTment  of  debts  by  him  who  takes  the  widow  ;  the  other  text  (CCXXI) 
ordains  specially  the  payment  of  debts  by  him  who  takes  the  widow  under 
particular  circumstances :  there  is  consequently  no  vain  repetition.  Caty- 
AYAi^A  directs  payment  by  him  who  has  taken  the  widow,  if  there  be  a  son 
living,  but  incompetent  to  the  conduct  of  affairs  (CLXXIV  2) ;  in  another 
text  (CCXXll)  he  directs  that  the  debt  of  one  who  had  no  male  issue,  or 
whose  son  is  deceased,  shall  be  paid  by  him  who  has  the  care  of  the  widow  : 
there  is  consequently  no  ram  repetition.  It  follows,  that  he  who  enjoys  a 
disloyal  wife  of  another  description,  need  not  pay  her  husband's  debt. 

That  is  liable  to  objection  ;  for  the  preceding  text  of  Narsda  (CLXXII) 
would  contain  a  needless  repetition  of  the  text  last  cited  (CCXXIII). 
That  point  should  be  examined.  This  description  of  women  is  greatly  blamed 
by  l^islatois.  That  the  wives  of  Brdhmanas^  and  other  virtuous  women,  do 
not  so  act,  may  be  learnt  in  the  discussion  of  the  Duties  of  Man  and  Wife. 

When  a  son  competent  to  the  managsment  of  affairs  is  living,  and  there 
is  also  a  guardian  of  the  widow,  the  debt  must  in  general  be  paid  by  the  son 
alone,  as  has  been  already  mentioned.  From  this  rule  CatyAyazta  propounds 
a  particular  exception. 

CCXXIV. 
CAtyayana  : — Should  a  widow,  who  has  several  property,  take  the  pro- 
tection of  another  man  without  the  assent  of  her  son,  her  property 
may  be  seized  by  that  son,  if  there  be  no  dai^hters : 

2.  He  may  seize  it  to  discharge  debts,  but  never  for  his  own  gratifi« 
cation,  since  he  cannot  compel  his  parents  to  pay  any  thing  for  an 
improper  cause. 

3.  Of  that  woman  who  has  male  issue,  but  deserts  her  son  though 
opulent,  Menu  declares  that  her  son  may  take  the  peculiar  property, 
and  discharge  therewith  his  father's  debts. 

"  Without  the  assent  of  her  son  ;"  or  against  his  consent,  "  who  has 
several  property  ;"  who  has  considerable  female  property.  "  If  there  be  no 
daughters  ;"  on  failure  of  daughters.  The  Retndeara. 

The  meaning  is  this  :  if  a  woman,  possessing  several  property,  take  the 
protection  of  another  man  against  the  consent  of  her  son,  that  son  may  seize 
her  property,  but  he  can  only  do  so  when  he  is  unable  to  discharge  debts  out 
of  his  own  property,  and  not  for  his  own  gratification,  since  he  cannot  compel 
his  parents  to  pay  any  thing  for  an  improper  cause ;  that  is,  he  cannot  pos- 
sess himself  of  the  property  of  his  father^  or  of  his  mother,  for  the  accom- 
plishment of  an  unfit  purpose.  Here  the  discharge  of  debts  is  merely  an 
instance  of  indispensable  duties.  The  debts  may  be  his  own  or  bis  father's, 
But  he  can  only  do  so  if  there  be  no  daughter  ;  £pr,  should  there  be  daugh- 
ters, they  are  entitled  to  their  mother's  several  property  :  and  this  supposes 
female  property,  such  as  presents  given  at  the  bridsd  procession,  and  on  other 
occasions  :  the  distinctions  of  such  property  will  be  noticed  in  the  chapter  on 
the  Property  of  Women,  under  the  title  of  Inheritance.  It  may  be  here 
noticed,  that  her  recourse  to  another  man  must  bo  considered  as  equivalent 
to  the  natural  decease  of  the  mother.  But,  at  the  option  of  the  son,  her 
title  to  several  property  may  depart  or  subsist,  under  the  authority  of  thp 
text  (Book  V,  V.  ccccv.  1  and  2). 
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If  a  woman,  deserting  her  ton,  though  capable  of  protecting  her,  take 
her  seTeral  property,  and  recur  to  another  man  without  the  consent  of  her 
ton,  that  son,  seising  even  her  scTeral  property,  may  discharge  debts  there- 
with :  such  is  the  sense  of  the  third  verse  (CCXXIY  8). 

By  the  expression  "  though  opulent"  it  is  shown,  that  if  she  desert  an 
indigent  son,  assuredly  that  son  may  seize  her  several  property. 

The  Betndcara. 
'*  Who  has  male  issue**  describes  the  woman.  From  the  particle  in 
the  phrase  "  seizing  even  her  several  property,'*  it  follows,  that  if  any  part  of 
his  patrimony  have  been  taken,  assuredly  he  may  seise  that.  The  debt  to 
be  paid  should  be  the  debt  of  his  father ;  for  the  text  specifies  '*  his  father's 
debts."  The  commentator  9ay$,  "  assuredly  that  son  may  seize  her  several 
property  ;"  here  "  for  the  payment  of  debts  "  should  be  subjoined  :  and 
this  is  evident  from  thei  text.  The  term  translated  "  opulent,"  but  literally 
signifying  **  capable,"  here  imports  possessing  wealth  ;  **  incapable"  signifies 
moneyless.  The  difference  is  this  :  if  she  deserted  an  opulent  son,  he  can 
only  seize  her  several  property  for  the  discharge  of  his  father's  debts  *,  but 
if  she  abandon  an  indigent  son,  he  may  seize  it  for  payment  even  of  his  own 
debts.  But,  if  the  woman  have  no  several  property,  the  son  alone  must 
discharge  the  debt.     This  Niasj>i.  declares. 

ccxxv. 

NiRiDA : — Bat  if  a  woman  who  has  male  issue,  but  no  several  property^ 
desert  her  sod,  and  recur  to  another  maD|  her  son  alone  must 
pay  the  whole  debt  of  her  deceased  lord. 

If  she  desert  an  opulent  or  capable  son,  and  take  the  protection  of 
another  man,  without  carrying  any  former  property,  her  son  alone  must 
pay  the  debt  contracted  by  her  deceased  lord.  The  Reindcara. 

Consequently  the  construction  is,  her  son  is  liable  for,  and  must  pay, 
the  debt  of  her  lord  ;  and  that,  provided  the  son  be  competent  to  the  conduct 
qfqffmirs  ;  else  he  who  takes  the  widow  would  be  liable  for  the  payment  of 
debts  :  hence  the  commentator  adds  "  capable  or  opulent,**  It  has  been  de- 
clared (CLXXII),  that  a  son  not  competent  to  the  management  of  affairs 
must  discharge  the  debt  on  failure  of  a  guardian  of  the  widow ;  by  this  text 
it  is  declared,  that  a  son  competent  to  conduct  affairs  must  discharge  the 
debt,  although  a  man  have  taken  the  widow :  consequently  there  is  no  vain 
repetition.  The  debtor  being  dead,  his  son  competent  to  manage  affairs  must 
pay  the  father's  debt  out  of  the  several  property  of  his  adulterous  mother, 
or  out  of  his  own  property,  whichever  may  be  practicable  :  this  is  shown  by 
what  has  preceded. 

COXXVI. 

NlEBDA  :— But  if  a  woman  take  the  protection  of  another  man,  carry- 
ing her  riches  and  her  offspring,  he  must  pay  the  debt  of  her  hus- 
band, or  abandon  such  a  woman. 

cc 
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"  Carrying  her  riches  ;"  poBsessing  coDsiderable  wealth.  "  Her  hus- 
band ;'*  her  wedded  lord.  Or,  to  avoid  the  payment  of  the  debt,  he  must 
abandon  such  a  woman,  who  brings  lier  ofiBspring  and  her  wealth. 

The  Beindeara. 

cexxvii. 

CatyIyana  : — If  a  woman,  having  an  infant  son  and  much  wealth, 

seek  another  protector,  he  whose  protection  is  taken  must  pay  the 

debt  of  her  husband :  this  law  is  declared  in  respect  of  women  who 

have  infant  sons. 

Here  the  term  employed  (bhartri)  signifies  one  who  maintains  her,  not 
one  who  marries  her,  "  Seek,'*  or  recur  to  *  for  support  :*  the  text  should  be 
BO  supplied.  Consequently  the  guardian  to  whom  the  mother  of  an  infant 
son,  but  possessing  much  wealth,  recurs  for  the  support  of  her  son  -  and  her- 
self, must,  if  he  accept  the  trust,  pay  the  debt  of  her  husband  out  of  her 
property  ;  or,  paying  it  out  of  his  own  property,  he  shall  aft(*rwards  obtain 
reimbursement.  Such  is  the  sense  of  the  text :  and  he  must  also  maintain 
both  the  mother  and  son.  There  is  no  vain  repetition  of  the  preceding  text 
(CLXXIII).  And  in  this  case,  the  guardian  does  not  take  the  assets  ;  for 
the  woman  alone  has  the  care  of  the  goods.     Thus  we  explain  the  law. 

When  the  debtor  is  living,  but  is  mad,  has  been  long  absent  in  a  foreign 
country,  is  an  idiot  or  the  like ;  in  a  word,  is  incapable  of  discharging  debts : 
in  that  case,  his  debt  shall  be  paid  by  his  son  alone,  as  has  been  already 
mentioned,  But  if  he  have  no  offspring,  what  should  be  ruled  ?  On  this 
point  the  same  legislator  propounds  a  law  : 

CCXXVIII. 

Catyayana  : — The  debts  of  men  long  absent  in  a  foreign  country,  of 

idiots,  madmen,  and  the  like,  who  have  no  male  kindred,  and  of 

religious  anchorets,  must  be  paid,  even  during  their  lives,  but  with-- 

out  interest^  by  such  as  have  the  care  of  the  debcor^s  wife  and  goods. 

By  such  as  have  taken  the  wife  and  the  goods  appertaining  to  a  man 
long  absent  in  a  foreign  country,  and  so  forth  :  and  this  must  be  understood, 
according  to  circumstances,  as  intending  also  outcasts  and  the  like. 

Many  Sages  have  declared  generally,  that  the  debt  must  be  discharged 
by  him  wlio  takes  the  wife  of  the  debtor;  a  special  rule  is  here  propounded. 
A  man  has  two  wives  ;  one,  taking  her  offspring  and  her  wealth,  gives  her- 
self to  another  man,  saying  "  I  am  thine  ;*'  and  the  other,  who  possesses  no 
wealth,  takes  the  protection  of  a  guardian  ;  what  is  the  rule  of  decision  in 
this  case  ?  It  is  answered,  since  he  who  takes  the  wife  with  effects  in  fact 
holds  assets,  the  debt  must  be  discharged  by  him  ;  but  if  both  be  in  the 
same  situation,  it  must  be  paid  in  equal  proportions  by  both.  This  is  the 
import  of  the  former  text  (CCXXVI).  But  if  the  receipt  of  effects  were 
previously  unknown,  and  the  creditor  exacted  immediate  payment  from  hira 
who  had  the  care  of  his  debtor's  wife,  after  which  the  receipt  of  effects  is 
discovered,  then  indeed  the  payment  made  by  the  guardian  of  the  wife  is  not 
legal,  because  it  was  exacted  from  a  person  not  justly  liable;  he  may  there- 
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fore  recover  his  money  from  the  creditor,  and  the  creditor  shall  obtain  hia  due 
from  him  alone  who  holds  asHcts  :  the  holder  of  assets  may  be  compelled  to 
reimburse  the  guardian  of  the  wife.  Such  is' the  proper  mode  of  adjustment 
in  forensick  practice. 

A  case  may  be  here  stated.  A  certain  dishonest  surety  for  payment 
asked  a  loan  of  a  money-lender,  in  the  name  of  a  certain  borrower ;  and  the 
lender,  fixing  stipulated  interest  at  the  rate  of  two  panas,  sent  the  loan  to 
the  borrower  through  the  hands  of  the  surety.  Bringing  the  sum  bor- 
rowed, the  surety  told  the  borrower,  "  he  will  not  lend  the  money  without 
stipulated  interest  at  the  rate  of  four  pahas.^^  Urged  by  distress,  the  bor- 
rower agreed  to  that  interest,  and  accepted  the  loan.  At  the  time  of  pay- 
ment, the  debtor  delivered  to  the  surety  the  sum  due  on  a  computation  of 
interest  at  the  rate  of  four^aiia^;  but  the  surety  paid  the  creditor  at  the 
rate  of  two  pahas.  After  a  few  days  the  whole  circumstances  were  discover- 
ed. The  creditor  therefore  demands  the  greater  interest  from  the  surety  ; 
the  debtor  also  claims  the  excess  from  the  surety ;  and  the  surety  refuses  to 
pay  it  to  either  of  them.  What  should  be  the  rule  of  decision  in  this  case  ? 
The  answer  is,  the  creditor  can  have  no  right  to  receive  greater  interest . 
than  such  as  he  stipulated  when  he  made  the  loan  ;  the  surety  is  not  entitled 
to  obtain  interest  on  another's  money ;  it  is  therefore  reasonable  that  the 
debtor  should  recover  the  sum  erroneously  paid. 

It  should  not  be  asked  objectively,  why  should  not  the  debtor  pay  the 
interest  stipulated  by  him,  for  the  sake  of  preserving  uprightness  in  his  deal- 
ings f  Deceived  by  the  surety*?  words,  the  debtor  made  the  promise  before 
the  surety,  not  before  the  creditor.  That  promise  only,  which  was  made  by 
the  surety,  as  his  representative,  in  the  presence  of  the  creditor,  is  efficient ; 
not  the  promise  originating  in  error  caused  by  the  surety's  fallacy.  Again  ; 
the  creditor  may  have  accepted  less  interest  through  tenderness  excited  bv 
the  appearance  of  distress  in  the  debtor ;  in  that  case,  the  remainder  shall 
benefit  the  debtor  alone,  for  it  was  in  a  manner  relinquished  to  him.  Yet, 
if  the  debtor  voluntarily  pay  it,  the  other  shall  receive  it  by  his  voluntary 
act.  But,  when  an  intermediate  person  himself  borrows  money,  and  lends 
it  to  the  ultimate  debtor,  he  is  not  a  surety,  but  debtor  to  one  and  creditor 
of  another:  in  such  a  case,  therefore,  he  is  entitled  to  the  interest  at  the 
rate  of  four  pahas. 

If  a  debtor  had  no  son  born  to  him,  and  leave  no  widow,  nor  assets,  by 
whom  shall  his  debt  be  paid  ?  By  no  one.  But  if  the  debtor  gave  a 
pledge  on  contracting  the  debt,  and  his  great  grandson  be  living,  the  debt 
should  be  paid  by  that  great  grandson. 

COXXIX. 

TAjntawalcta  :— a  debt,  secured  merely  by  a  written  contract,  shall 
be  discharged,  from  a  moral  and  religious  obligation^  only  by  three 
persons,  tlie  debtor j  his  souy  and  his  son's  son;  but  a  pledge  shall  be 
enjoyed  until  actual  payment  of  the  debt  by  any  heir  in  any  degree*. 

But  if  the  great  grandson  do  not  wish  to  redeem  the  pledge,  those  who 
would  be  entitled  to  inherit  on  failure  of  great  grandsons,  may,  in  the  order 


♦Already  cited  at  V.  xxxvlii,  2,  and  partiallj  at  V.  cxi. 
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of  saooesfiion,  pay  the  debt  and  take  the  mortgaged  property.  If  no  one 
choose  to  redeem  it,  the  pledgee  may  continue  to  enjoy  it  after  acquainting 
the  king;  the  sum  cannot  be  forcibly  exacted  from  the  great  grandson  or 
remoter  heir,  because,  not  having  yet  taken  the  assets,  he  is  not  liable  for 
the  debt. 

This  doubt  here  occurs :  if  the  debtor  contracted  the  debt,  giving  a 
pledge  for  custody  only,  and  he,  his  son,  and  his  son's  son  die,  but  a  great 
grandson  survive ;  in  that  case  the  debt  need  not  be  paid  by  the  great 
grandson  ;  for  he  does  not  enjoy  the  mortgaged  property,  and  the  pledgee 
is  permitted  to  enjoy  property  pledged  so  long  as  the  debt  shall  remain  un- 
paid (GGXXIX)  :  but  the  great  grandson  alone  can  take  the  pledge, 
because  it  is  the  chattel  of  his  great  grandfather.  The  apparent  di£Sculty 
may  be  thus  reconciled :  '*  but  property  pledged  shall  be  enjoyed  "  is  an  ex- 
pression merely  illustrative  of  a  general  sense ;  in  the  case  supposed,  the 
payment  (^  the  debt  is  alone  requisite.  Or  the  word  pledge  may  there 
signify  a  pledge  given  in  lieu  of  interest,  as  well  as  a  pledge  not  to  be  used  ; 
and  the  word  *'  eoioy'*  suggests  occupancy  as  well  as  fruition :  hence  there 
10  no  difficulty.  JSlse  it  would  be  inconsistent  with  reason,  that  after  ad- 
vancing his  own  property  and  safely  keeping  the  pledge  for  a  long  time,  the 
creditor  should  be  obliged  to  restore  it  to  the  great  grandson  of  his  debtor 
without  receiving  his  due.  Since  the  great  gprandson  or  remoter  heir  holds 
assets  when  he  has  received  the  pledge,  he  is  bound  to  pay  the  debt. 

coxxx. 

Vb^^abpati  :-^fie  who,  baring  receired  a  stim  lent  or  tibe  like,  does 
not  repay  it  to  the  owner,  wiU  be  bom  htreaftef  in  his  oreditor'B 
house,  a  slave,  a  servant,  a  woman,  or  a  quadruped. 

The  term  here  employed  signifies  a  loan.  "  Or  the  like  '*  comprehends 
deposits  and  so  forth.  The  Retndoara. 

**  To  the  owner  ;**  to  the  former  master  of  the  sum,  that  is,  to  the  cre- 
ditor and  BO  forth.  Therefore  a  debt  must  necessarily  be  paid  by  a  son  or 
other  descendant,  lest  his  father  or  ancestor  become  a  slave,  otherwise 
hell  awaits  him  ;  because  he  has  not  ^followed  the  conduct  prescribed. 
Thus  may  the  law  be  concisely  stated. 

When  the  creditor  is  dead,  or  has  become  a  religious  anchoret  or  the 
like,  the  debtor  should  pay  the  sum  to  bis  son  or  other  heir ;  on  failure  of 
the  nearest,  to  the  remoter  heir  successively  down  to  the  learned  priest. 
But  if  there  be  no  heir,  nor  any  learned  priest  in  that  country,  or  if  he  re- 
fuse the  payment  tendered,  NIbida  propounds  the  rule  to  be  obseri^ed  in 
that  case. 

OOXXXI. 

NlBBDA:— If  a  creditor  of  the  priestly  class  die,  leaving  issue,  the 
king  shall  cause  the  debt  to  be  paid  to  them;  if  he  leave  no 
issue,  to  his  near  kinsman ;  if  he  leave  none  who  are  near,  to  those 
who  are  distant,  paternal  or  maternal  : 

2.  If  he  leave  no  heirs  near  or  distant,  n§r  persons  connected  by  sa&t'ed 
studiesy  the  king  shall  bestow  it  on  worthy  priests ;  but  if  none  such 
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are  present,  let  him  cast  it  into  the  waters :  the  debts  of  other  elasses^ 
in  similar  circumstances  ^  he  may  seize  for  himself 

What  is  due  to  a  priest,  whether  it  be  a  gratuity  or  similar  elaimf  or 
the  like,  must,  on  failure  of  him,  be  paid  to  his  son,  or  other  descendant  in 
the  regular  order  of  succession.  That  is  intimated  bj  the  phrase  "  leaving 
issue."  On  failure  of  issue,  to  his  near  kinsmen  ;  on  failure  of  tbem,  to  dis- 
tant kinsmen,  allied  to  himself,  to  his  father,  or  to  his  mother  :  this  will  be  ex- 
plained under  the  title  of  Inberitance.  On  failure  of  these,  it  should  be  given 
to  learned  priests ;  or  on  failure  of  them,  "  let  him  cast  it  into  the  waters.'* 
What  is  due  to  men  of  the  military  and  other  classes,  the  debtor  should,  by 
parity  of  reasoning,  pay  to  the  heirs  in  regular  succession,  delivering  it,  on 
failure  of  nearer  heirs,  to  the  next  remoter  heir  down  to  distant  kinsmen  : 
but  on  failure  of  these,  it  must  be  paid  to  the  king,  under  the  rule  of  ViSHVir 
coDoeming  hereditable  property,  "  the  wealth  of  all  but  priests  who  die  with^ 
cut  heirs t  goes  to  the  kin?  (Book  Y,  v.  417)."  But  the  (tt'operty  of  priests 
may  on  no  account  be  taken  by  the  king.  In  this  Misba,  Bhatadbta, 
and  others  concur ;  and  Ba.itdha.tak A,  quoted  in  the  Refudcara  under  the 
title  of  Inheritance,ybr6uiff  the  sacrilege.  That  text  (Book  V,  ▼.  444)  is 
ex[>ounded,  "  the  property  of  Srdhmanas  is  the  most  exalted  poison  to  him 
toho  seizes  it.**  From  the  word  "never"  it  appears,  that  the  pro- 
perty  of  Brdhmanas  must  not  even  be  received  in  the  form  of  a  tax.  Ao* 
oordingly,  in  his  gloss  on  the  institutes  of  PAsiftABA,  MIsblata  cites  the 
following  texts  of  Miittj. 

(xixxxn. 

Msmr : — A  king,  even  though  dying  toith  want^  must  not  reoeiTe  any 

tax  from  a  Brahmana  learned  in  the  Vidas. 
MsNU  : — The  king,  having  ascertained  his  knowldege  of  smpture  and 

good  morals,  must  allot  him  a  suitable  maintenance^  and  protect  him 

on  all  sides,  as  a  father  protects  his  own  son. 

The  king  must  allot  him  (that  is,  the  priest)  a  suitable  maintenance, 
or  the  means  of  subsistence  ;  and  protect  him  on  all  sides,  from  robbers, 
rogues,  and  the  like«  However,  the  direction  in  the  text  of  Nabsda,  **  he 
shall  bestow  it  on  worthy  priests,  or  cast  it  into  the  waters/'  is  a  law  res- 
pecting the  payment  of  debts. 


•V^t^^^^^^^^^t^i^N^a^'^^k^ 
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CHAP.  VI. 

ON 

EEDKESS  FOR  NON-PAYMENT 


This,  according  to  the  author  of  the  Mitdcshard,  may  be  also  considered 
as  the  rule  for  receipt  of  debts  by  the  creditor. 

Menu  : — What  has  been  practised  by  learned  and  virtuous  men  of 
twice-born  tribes,  if  it  be  not  inconsistent  with  the  legal  customs  of 
provinces  or  districts,  of  classes  or  families,  let  the  king  establish.* 

"Learned;'*  well  read:  Amera  interprets  it,  wise  or  intelh'gent. 
"  Virtuous;*'  endued  with  honesty  ;  not  deceivers.  "  Twice- born  ;**  Brdh' 
manas,  Cuhairiya*^  and  Vaisyas :  what  lias  been  practised  by  such  men ;  if  it 
be  not  inconsistent  with  the  legal  customs  of  that  country,  of  families  and 
classes,  Ut  the  king  establish  or  confirm  the  practice,  adopting  it  as  unseen 
or  unrecorded  law.     The  text  must  be  so  supplied.  Cull€^cabhatta. 

In  that  gloss  the  meaning  of  the  expression  "  confirm  the  practice'*  is, 
that  he  should  decide,  according  to  that  practice,  a  doubtful  case,  for  which 
no  seen  or  recorded  law  provides. 

OCXXXIII. 
Mbnu  : — When  a  creditor  snes  before  him  for  the  recovery  of  his  right 
from  a  debtor,  let  him  cause  the  debtor  to  pay  what  the  creditor  shall 
prove  due. 

"  For  the  recovery  of  his  right  from  a  debtor ; "  to  obtain  the  sum  lent. 
The  king,  on  application  from  the  owner  of  the  sum^r  the  recovery  ofii, 
shall  compel  the  debtor  to  pay  to  the  creditor  what  he  shall  prove  due  by 
written  or  oral  evidence  or  the  like.  CuLLtrCABHATTA. 

On  application  from  the  creditor  for  the  recovery  of  what  is  due  by  the 
debtor,  the  king  shall,  by  various  means,  compel  the  debtor  to  pay  the  cre- 
ditor's right,  or  the  sum  which  he  proves  by  evidence  to  be  due  from  the 
debtor.  Ohandebwaba. 

In  what  mode  payment  should  be  enforced,  Msntt  declares. 
CCXXXIV. 
Menu  : — By  whatever  lawful  means  a  creditor  may  have  gotten  posses- 
sion of  his  own  property,  let  the  king  ratify  such  payment  by  the 
debtor,  though  obtained  even  by  compulsory  means. 
''By  compulsory  means ;"  by  seizure  or  distress. 

OhAKD^SWAIU.  and  CULLi^OABHATTA. 
'~~'  •  Alrtadj  cited  At  V.  50. 
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The  debtor,  or  his  assets,  may  be  the  subject  to  which  that  expression 
refers.  The  same  lawgiver  declares  the  several  means  by  which  payment 
may  be  enforced. 

ccxxxv. 

Mbnu  : — By  the  mode  consonant  to  moral  duty,  or  by  the  mediation  of 
friendsy  by  suit  in  court,  by  artful  management,  or  by  distress,  a 
creditor  may  recover  the  property  lent ;  and,  fifthly,  by  legal  force. 

He  may  recover  it  by  the  method  last  mentioned,  if  payment  cannot  be 
obtained  by  the  several  methods  first  mentioned.  Misba. 

Another  mode  will  be  subsequently  mentioned.  Vbihaspati  explains 
the  mode  consonant  to  moral  duty. 

CCXXXVI. 

VriHASPATI  : — By  the  interposition  of  friends  and  kinsmen,  by  mild 
remonstrances,  by  importunate  following,  or  by  staying  constantly 
at  the  house  ofthe  debtor  he  may  be  compelled  to  pay  the  debt:  this 
mode  of  recovery  is  called  a  mode  consonant  to  moral  duty. 

By  the  persuasive  discourse  of  those  who  are  friends  and  intimates  of 
the  debtor,  or  his  kinsmen,  such  as  maternal  uncles  and  the  rest ;  by  mild 
remonstrances  or  honied  language  ofthe  creditor  himself;  by  importunate 
following  or  pursuit ;  by  staying  constantly  at  the  house  ofthe  debtor,  or  by 
abiding  near  him,  that  is,  by  the  creditor's  fasting  and  the  like  at  the  house 
of  the  debtor ;  by  all  these  methods  the  debtor  may  be  compelled  to  pay 
the  debt  to  the  creditor :  this  mode  of  recovery,  by  the  interposition  of 
friends  and  the  like,  is  called  a  mode  consonant  to  moral  duty.  This  is 
merely  an  instance ;  it  comprehends  the  interposition  of  honest  strangers 
with  discourse  exciting  a  sense  of  shame,  and  so  forth. 

Cattataka  explains  the  mode  of  recovery  by  the  suit  in  court. 

CCXXXVII. 
CatyIyana  : — A  debtor,  being  arrested,  and  freely  acknowledging  the 
debij  may  be  openly  dragged  before  the  publick  assembly,  and  con- 
fined until  he  pay  what  is  due,  according  to  the  immemorial  usage  of 
the  country. 

The  restraint  of  the  debtor  by  the  creditor  before  the  publick  assembly, 
until  he  pay  the  sum  due,  is  the  mode  of  recovery  by  forensic  proceeding. 

The  Betndcara, 

He  may  be  detained  and  confined  ;  he  may  be  stopped  and  prevented 
from  going  where  he  lists,  and  so  confined.  "  Before  the  publick  assembly  ;'* 
otherwise  he  might  allege,  that  he  was  excessively  beaten,  and  so  forth. 
''  According  to  the  immemorial  uf^age  of  the  country  ;  according  to  the  usage 
which  subsists  in  that  particular  country.  For  example ;  in  some 
countries  creditors  cause  their  debtors  to  be  arrested  and  confined  by  the 
king's  officer ;  in  others,  they  themselves,  or  their  servants,  restrain  the 
debtors ;  in  others  again,  they  confine  them  in  fetters. 
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Or  a  distiDct  method  of  recovering  debts  is  called  the  mode  of  recovery 
consistent  with  the  immemorial  usage  of  the  country  ;  or  it  falls  under  the 
description  of  violent  compulsion,  and  will  be  hereafter  mentioned  :  *'  they 
must  be  made  to  pay  their  debts  according  to  the  custom  of  the  country" 
(OX  LI  I).  It  is  limited  by  the  restriction  of  the  immemorial  usage  of  the 
country.  According  to  this  opinion,  the  mode  of  recovery  bv  suit  in  court, 
or  practice,  must  be  otherwise  explained.  Thus  the  MtdhaiiVhi  has  this 
remark ;  *  from  a  debtor,  who  is  indigent,  payment  must  be  obtained  by  a 
practicad  mode  ;  and  that  practice .  consists  in  personal  labour,  and  the  like. 
For  instance ;  a  creditor  lending  a  further  sum  to  an  indigent  debtor,  may 
employ  him  in  his  regular  occupation,  such  as  husbandry  or  the  like  :  the 
produce  thereby  obtained  should  be  delivered  to  the  creditor.* 

This,  according  to  the  preceding  opinion,  is  a  mode  of  recovery  similar 
to  that  of  suit  in  court  described  by  CattItawa  ;  it  falb  under  the  same 
description,  for  the  text  of  CatyIyana  is  merely  illustrative.  In  fact,  a 
debtor,  being  restrained,  or  being  detained  for  work,  otherwise  than  in  the 
custody  of  the  king's  officer  and  the  like,  may  be  eniployed  in  his  regular 
occupation,  such  as  agriculture  and  the  like  :  and  in  that  case,  the  creditor 
may  not  employ  a  Brdkmana  in  menial  service,  nor  a  Vaiitfa  in  military 
duty  ;  in  some  countries  he  may  employ  a  Brdkmana  in  agriculture  or  com- 
merce, but  he  may  not  employ  a  barber  of  a  mixed  class  in  carrying  burdens. 
To  indicate  this  and  other  circumstances,  the  legislator  adds,'*  according  to 
the  immemorial  usage  of  the  country.'*  That  intends  also  the  customs 
of  families,  and  the  usasre  established  by  law,  and  the  like.  Consequently, 
the  meaning  is,  a  creditor  may  not  employ  his  debtor  in  work  inconsistent 
with  usage.  Again  ;  in  that  country  where  men  of  certain  classes  do  not 
carry  in  a  litter  men  of  certain  other  classes,  the  creditor  may  not  employ 
one  of  such  a  class  in  carrying  the  litter  of  a  man  of  such  other  class. 

By  the  phrase  *'  before  a  publiek  assembly**  it  is  intimated,  that  the 
persons  assembled  should  interpose  to  prevent  such  irregular  employment. 
The  possible  accusation  of  maltreatment  is  thereby  obviated,  as  before.  Or 
the  expression  ^*  before  a  publiek  assembly  **  is  intended  to  suggest  the  ap« 
probation  to  be  obtained  from  impartial  persons,  in  this  form,  "  this  work, 
which  is  not  inconsistent  with  local  usage,  the  debtor  must  perform  ;**  it 
obviates  the  possible  accusation  of  infringing  the  custom.  This  and  other 
points  may  be  deduced  from  reasoning. 

'*  Until  he  pay  what  is  due ;  *'  consequently,  if  the  debt  were  discharged 
the  creditor  must  omit  the  restraint  and  other  measures.  This  is  mention- 
ed ineidentalfy,  wandering  from  the  real  subject. 

YbihabfAti  explains  artful  management : 

CCXXXVUL 

Vr!haspati  : — When  a  creditor,  v^rith  an  artful  design,  borrows  any 

thing  of  his  debtor,  or  withholds  a  thing  deposited  by  him  or  the 

like,  and  thus  compels  payment  of  the  debt,  this  is  called  legal  deceit. 

*^  With  an  artful  design  ;'*  by  stratagem.  For  instance ;  the  creditor 
borrows  effects  of  the  debtor  on  such  pretences  as  the  following,  and  thus 
compels  payment  of  the  debt :  '*  a  guest  of  high  rank  is  come  to  my  house, 
knd  me  a  metallick  caldron  for  his  service ;"  or  on  this  pretence, "  a  kinsman 
of  the  bride  is  eome  to  visit  the  bridegroom,  lend  me  silk  clothes,  ornaments, 
and  the  like,  to  array  the  bridegproom." 
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'•  TWthholds  a  thing  deposited  by  Jiim  j*'  or  any  thing  aubflequently  in- 
truiited.  For  instance ;  a  creditor,  who  had  formerly  lent  ten  cdrska^anas, 
but  cannot  recover  the  fnm,  resolves  on  using  artifice,  and  the  debtor  is 
desirous  of  borrowing  a  further  sum  ;  the  creditor  tells  him,  "  1  will  further 
lend  you  fifty  panas  of  copper,  and  you  shall  pay  the  whole  at  once,  but  you 
must  give  a  pledge.**  The  debtor,  so  addressed,  delivers  a  pledge  of  greater 
value  ;  and  the  creditor,  giving  a  small  part  of  the  sum,  tells  him,  "  I  will 
give  the  whole  sum  the  day  after  to-morrow.**  On  that  day  he  delivers  the 
sum  diminished  by  the  amount  of  his  former  debt,  or  attaches  a  suflBcient 
part  of  the  pledge.  In  such  a  case  he  withholds  a  thing  subsequently  in- 
trusted. The  term  "  and  the  like"  comprehends  deposits  and  the  rest.  In 
such  a  case,  there  is  not  the  absolute  sin  of  wronging  one  who  has  reposed 
oonfidence  in  him,  provided  he  do  not  take  more  than  is  due. 

Again  ;  a  dishonest  debtor,  delivering  a  pledge  for  custody  only,  receives 
a  loan,  but  refuses  to  pay  the  debt  at  ite  term  ;  the  cunning  creditor  men- 
tions, in  various  places,  "  his  pledge,  which  was  in  my  possession,  has  been 
stolen  by  thieves.  *  On  hearing  this  through  successive  report,  the  debtor 
tenders  the  principal  with  interest,  and  demands  his  pledge ;  and  that  credi- 
tor delivers  the  pledge,  and  iahe$  the  sum  ienderen.  In  this  case  the  fal- 
lacy must  be  considered  as  an  artifice.  Such  ^  mode  of  recovering  debts  ia 
called  legal  deceit.    Deceit  (upadhi)  is  synonymous  with  artifice. 

YbIhaspati  also  eiplains  distress  : 

CCXXXIX. 

Vrihaspati  : — ^When  he  forces  the  debtor  to  pay  by  confining  his  son, 
his  wife,  or  his  cattle,  or  by  watching  constantly  at  his  doori  i^atis 
called  lawful  confinement. 

The  method  of  recovery  by  the  restraint  of  his  wife,  his  son,  or  his 
cattle,  or  by  watching  at  Jhis  door,  is  called  lawful  confinement,  or  distress. 
This  is  a  mere  illustration  ;  the  ultimate  sense  is, '  causing  him  to  suffer  incon- 
venience by  any  mode.*  However,  that  should  not  be  done,  by  which  he 
may  be  exposed  to  great  danger,    fhis  ^e  hold  reasonable. 

The  same  legislator  explains  leg^  force  : 

CCXL. 
Vbihaspa^  : — ^When,  having  tied  the  debtor,  he  carries  him  to  his  own 
house,  and  by  beating  or  other  means  compels  him  to  pay,  this  is 
called  violent  compulsion. 

Binding  him  and  carrying  him  to  his  own  house,  he  may  threaten  to 
beat  him  and  so  forth ;  frightened  by  those  menaces,  the  debtor  pays  the 
debt :  in  such  a  case,  the  threat  of  blows,  preceded  by  confinement,  is  a  mode 
of  recovering  debts  which  is  called  violent  compulsion,  or  legal  force;  The 
carrying  of  him  to  his  own  house  is  not  requisite ;  for  the  threat  of  beating 
him  on  the  road,  or  at  some  other  place,  is  violent  compulsion.  The  bind- 
ing may  be  no  more  than/or<^fe  seizure ;  consequently  the  threat  qt  blows, 
after  catching  him  by  the  hair,  must  be  deemed  violent  compulsion. 

Violent  compulsion  is  a  mode  of  recovery  defined  as  consisting  in  blows 
and  the  like,  after  carrying  the  debtor  to  his  own  house. 

The  Retndcara. 
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According  to  this  author,  even  blows  are  authorized.  Under  the  term 
''  and  the  like  '*  is  comprehended  harsh  reproof,  or  verbal  abuse  aud  the  like. 

CCXLI. 

CaItayana  :  — By  beating,  or  by  coercion,  a  creditor  may  enforce 
payment  from  his  debtor ;  or  by  work,  by  suit  in  coar|,  or  by 
mild  remonstrance :  first  duly  deliberating  on  the  method  to  befoilowed: 

2.  Or  let  him  obtain  the  sum  due,  by  artifice,  or  distress. 

In  this  text,  "  beating"  signifies  legal  force,  or  violent  compulsion  : 
<<  coercion,"  staying  constantly  at  the  house  of  the  debtor,  or  importunate  at- 
tendance. The  term  is  so  explained  in  the  gloss  of  the  Betndcara :  in  effect 
it  denotes  the  creditor  himself  refraining  from  food  and  the  like ;  and  that 
falls  within  the  mode  consonant  to  moral  duty,  as  described  by  Vbihaspati. 
QHAifDBSWARA  explains,  "  work,"  or  proper  conduct,  by  an  example :  for 
instance,  reflecting,  "  he  is  very  dishonesL  and  will  not  repay  the  loan  he 
receives  from  me ;  1  must  recover  the  debt  by  Wows  and  other  suitable 
metho4s:'*  the  creditoi  adopts  proper  measures.  Ultimately  it  suggests 
both  means,  proper  conduct,  and  obliging  the  debtor  to  work  ;  this  last  falls 
under  the  description  of  mild  methods  :  it  does  not  vary  from  the  sense  of 
MxKTj's  text,  or  "  work"  may  bear  the  literal  sense  of  labour :  it  shall  be 
subsequently  discussed  under  the  text  of  Yajntawalota.  But  "  suit  in 
court,"  which  has  been  explained  as  a  similar  mode,  is  also  noticed  by  Cix* 
TATAiTA.  "  Mild  remonstrances  ;  affectionate  language,  with  praise  and  the 
like.     "  Deliberating;"  determining  after  due  deliberation. 

CIttIyaka  next  declares  from  what  debtor  payment  stiould  be  obtain- 
ed, in  what  mode. 

CCXLIL 

CAtyayana  : — By  mild  expostulation  let  a  creditor  procure  payment 
from  a  king,  from  his  master^  and  from  a  priest ;  but  from  an  evil- 
minded  man,  or  an  heir,  by  some  artful  contrivance. 

i.     Menu  ordained,  that  merchants,  cultivators  of  land,  and  artists, 
must  be  made  to  pay  their  debts  according  to  the  custom  of  the 
country ;  but   that  a  creditor   might  enforce  payment  from  dis- 
honest debtors  by  violent  measures. 
"  Heir ;"  inheritor.  In  some  places  the  text  is  read,  ''Bhrioit  ordained." 

He  ordained,  that  merchants,  cultivators  of  land,  and  artists,  must  be 
made  to  pay  their  debts  according  to  the  custom  of  the  countiy . 

The  Setnicara, 

"A  priest,"  or  spiritual  parent :  but  if  any  other  than  a  priest  happen 
to  be  spiritual  parent  of  the  creditor,  he  also  is  suggested  by  the  word 
"priest"  taken  illustratively.  Again  ;  the  word  "priest"  (vipra)  may  be 
taken  in  the  simple  sense  of  venerable,  for  it  has  that  import ;  and  a  person 
to  whom  veneration  is  due  from  the  creditor  is  meant.  Why  are  the  "king" 
and  "  the  creditor's  master"  separately  mentioned  ?  The  answer  is,  because 
disrespect  to  the  king,  or  to  his  own  master,  produces  evil  in  this  world ; 
to  intimate  this,  they  have  been  separately  mentioned.  It  may  be  here 
remarked,  that  in  ^ome  instances  even  a  Sddra  is  venerable. 
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Yi^TAWALCTA  :—  Science,  mora)  conduct,  age,  lundred  and  wealtli 
entitle  men  to  respect ;  and  most,  that  which  is  first  mentioned  in 
order :  with  these  qualities^  even  a  Sddra  deserves  respect  in  his 
old  age.    . 

With  these  qualities  in  an  eminent  degree,  namely  science  and  the  rest, 
even  Sitlrm  is  entitled  ta  veneration,  when  his  age  passes  ninety  years.  Thus 
HxKU  expresses,  **  even  a  S^r^  u  pgnenfble,  if  he  have  entered  the  tenth 
decade  of  his  age."*  The  DipoofiUed. 

Should  many  venerable  persons  be  assembled,  respect  must  be  first 
shown  in  society  to  the  learned  man ;  next  to  hiiP)  whose  conduct  is  pure ; 
afterwards,  to  the  aged  man ;  next,  to  one  who  has  learned  kinsmen  and  the 
like  ;  and  lastly,  to  the  wealthy  man.  And  this  concerns  priest^  :  valour 
and  the  like  chiefly  entitle  a  soldier  to  respect ;  and  riches,  a  merchant. 
But  here,  should  many  learned  men  be  assembled,  the  precedence  must  be 
regulated  by  the  pre-eminence  of  their  respective  sciences ;  for  the  Sri 
J^uigavata  records,  '*  That  indeed  is  science,  by  which  the  knowledge  of  God 
is  advanced.''  Science,  consisting  in  knowledge,  which  ^vanoes  diligent 
obsequiousness,  entitles  a  Siuha  to  respect :  or  skill  in  arts,  the  science  of 
medidne,  or  the  military  art.  From  him  payment  must  he  procured  by  mild 
remonstrance,  tender  expostulation,  or  the  interposition  of  friends  and  kins- 
men. Surely,  from  a  soldier  and  the  rest,  payment  must  be  procured  by  this 
mode,  **  An  evil-minded  man  ;'*  one  who  is  dishonest,  but  not  unentitled 
to  respect.  It  is  the  same  in  regard  to  scddiers  and  the  rest,  who  cannot  be 
treated  with  disrespect.  It  is  ^o  the  same  in  regard  to  kindred,  pupils, 
and  the  like. 

"And  artists'*  (CCXLII  2)  ;  the  particle  suggests  the  comprehension 
of  Vaisyas  and  the  rest.  '*  Dishonest  debtors;"  averse  from  the  discharge 
of  their  debts,  not  afraid  of  acting  immorally,  ignorant  and  so  forth,  but 
not  entitled  to  respect ;  in  a  word,  Sudras  and  the  rest.  Distress  must  be 
emploved  when  violent  measures  cannot  be  adopted.  The  term  used  jn  the 
text  signifies  violent  measures. 

iln  defi^ing  the  mode  of  recovering  debts  by  suit  in  coui*t  (CCX]$[]^VII), 
it  is  said  "  arrested,  dragged  emd  cofifined.'*  How  can  that  be  P  Fpr, 
should  the  ejection  of  urine  and  feces,  and  other  corporeal  necessities,  be  pre- 
vented, life  could  not  be  preserved.     For  this,  Oatyavana  delivers  a  precept : 

ccxmi. 

CAtyatana  : — When  a  prisoner  has  need  of  ejecting  urine  or  feces,  he 
should  either  be  followed  at  a  distance  or  dismissed  in  fetters  : 

2.  Should  he  have  given  a  surety,  he  must  be  released  each  day,  at 
the  houi'  of  meals  ;  and  at  night,  if  a  surety  have  been  given  to  such 
effect  : 

3.  Batj  if  he  do  not  tender  a  surety  for  appearance,  nor  avail  himself 
of  such  a  surety,  he  must  be  confined  in  jail,  or  delivered  to  the  cus- 
tody of  keepers. 


*  Uhjip.  II,  V.  cxxxvii. 


Digitized  by 


Google 


236  REDRESS  FOR  NON-PAYMENT.  [BOOK  I. 

4.     A  venerable,  trast*wortfay  and  virttions  man  shall  not  be  confined 
in  jail ;  nnrestrained,  he  mnst  be  released,  or  be  dimiued  under  the^ 

obligation  of  an  oath. 

''  When  be  has  need,  Ac.''  when  he  intimates  suoh  oecasioD^  he  mast  be 
followed,  or  watched^  tX  a  distance  from  the  place  where  urine  and  feces  are 
gected.  "  Or  distnissed  in  fetters  ;"  botind  by  chains  and  the  like.  Two 
disjunctive  particles,  here  employed,  are  intended  to  show  distinct  rales 
governed  by  the  iiaturd  Or  amount  of  the  debt,  and  by  the  character  of  the 
debtor. 

What  should  be  done  at  the  hour  of  meals  ?  The  legislator  adds, ''  should 
he  have  given  a  surety,  '*  sliould  a  surety  have  been  given,  or  a  sponsor 
assigned,  he  tnust  be  released  each  day,  at  that  hour  of  meals  for  which  the 
surety  became  answerable.  Consequently,  after  taking  a  surety  for  the 
hour  of  m^als,  he  should  be  daily  released.  In  the  Betndearm  the  terms  are 
expounded,  a  prisoner  from  whom  a  surety  is  taken.  From  the  expression 
"  each  day,**  it  appears  that  a  surety  should  be  taken  each  day,  that  is  at 
the  hour  of  sunrise.  Btill,  however,  the  terms  **  and  at  night,'*  authorize 
the  release  of  a  debtor  at  night  also,  when  a  surety  has  been  previously 
taken  :  and  the  word  "day**  may  signify  a  day  and  night.  A  synonymous 
term,  bearing  a  general  sense,  occurs  in  the  text  concerning  hair>interest 
(XXXV  4).  TH  the  acceptation  may  follow  the  texts  ol  Sages  oonceming 
attendance  on  cattle;  fbr  instance,  the  text  cited  in   the  FrdyaiehiUa 

This  must  be  understood,  when  he  cannot  obtain  his  repast  without 
giving  a  surety.  "  And  at  night  ;'*  even  at  night,  if  a  surety  say,  "  this 
man  shall  be  produced  by  me,  let  him  go  home  at  night  :'*  in  that  case  he 
should  also  be  released  at  night.  But,  if  no  man  become  surety  for  him, 
because  he  is  suspected  of  dishonesty  ;  or  if  he  do  not  seek  bail ;  or,  having 
given  a  surety  for  appearance,  if  the  debtor,  being  released,  do  not  again 
apply  to  his  surety ;  what  should  be  done  in  these  cases  ?  The  legislator 
says,  "  if  be  do  not  tender  a  surety  for  appearance  (if  he  cannot  obtain  a 
surety),  or  do  not  avail  himself  of  such  a  surety*'  (or  do  not  so  act  as  is 
proper  after  finding  bail);  or,  having  given  bail,  and  being  liberated  by  the 
creditor,  if  he  do  not  again  attend  his  surety,  that  is,  if  he  conceal  himself 
from  him  and  so  forth,  (both  may  be  understood  from  the  ambiguous  terms 
of  the  text ;)  in  theie  c€ue$^  should  he  be  at  any  time  discovered  after  labo- 
rious search,  he  shall  be  confined  in  jail ;  that  is,  he  shall  be  confined  at 
night  within  closed  gates  and  the  like :  but  at  the  hour  of  meals  he  must  be 
followed  by  tbe  creditor  himself,  or  be  suffered  to  take  his  repast  bound  in 
fetters  or  the  like ;  in  the  same  manner  he  should  be  allowed  to  bathe,  but, 
if  possible,  he  should  take  his  repast  within  the  prison.  If  there  be  keepers 
ofthe  jail,  let  the  creditor  imprison  him  there,  after  giring  notice  to  the 
jailors.  But  whea  the  creditor  himself  enforces  payment  of  the  debt,  he 
may  confine  him  in  his  own  house. 

But  if  the  debtor  be  not  liable  to  confinement  in  prison,  or  if  he  be  trust- 
worthy, the  creditor  shall  not  confine  him  in  a  jail.  This  the  legislator  de- 
clares (CCXLIII4).  Should  such  a  venerable  person  be  not  trust-worthy, 
or,  though  in  general  trustoworthy,  if  confidence  be  not  placed  in  him,  he 
must  be  dismissed  under  the  obligation  of  an  oath.  This  and  other  points 
may  be  argued. 

*  Cit«d  here  at  faU  length,  bat  omitted  in  iu  proper  place.  Book  TIT,  Chap.  iv.  (See  note 
to  y.  9  of  that  chapter.)  k    i-   k     -^ 
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CHAKDinswARA  and  the  rest  gire  a  similar  expotttion  ;  hut  in  his  gloss 
it  is  said, '  if  the  dehtor  do  not  tender,  or  if  he  refuse  to  gire,  a  snrel^  for 
appearance  or  other  sponsor.*  The  word  '  other'  intends  a  surety  for|pay- 
ment.  Consequently  "  surety  for  appearance*'  is  considered  a  merely  illus- 
tratire.  The  term  (translated  do  not "  avail  himseir')  is  here  explained  as 
signifying  **  refuse."  The  disjunctive  particle  has  a  reference  to  the  word 
"  tender,"  which  occurs  in  the  text.  His  refusal  may  be  in  this  form,  "  how 
should  I  give  a  surety,  I  am  not  trusted  ?'*  Such  a  speech,  when  he  is 
arrested  by  the  creditor  or  the  king,  it  deemed  a  refite^l.  But  in  fact  a 
surety  for  payment  can  hardly  be  supposed  in  the  preieni  caee.  For  instance  ; 
shocild  any  one  say,  "  release  this  man,  I  will  pay  what  is  due  by  him,**  the 
creditor  may  reply, ''  the  term  of  payment  has  already  elapsed,  discharge  it 
therefore  immediately :  '*  with  this  notion,  a  surety  for  appeara«>ce  only  is 
mentioned.  However,  since  the  term  of  payment  may  be  enlarged  through 
the  interposition  of  mediators,  it  is  possible  that  a  surety  for  payment 
should  also  be  given.  The  opinion  of  ChandIbswaba  may  therefore  be 
justified.  The  confinement  of  a  trust- worthy  man  is  unnecessary,  because 
he  ean  give  a  surety. 

COXLIV. 

Vrihaspati  : — From  a  debtor  who  promises  payment,  the  debt  may 
be  recovered  by  mild  remonstrance  and  the  like,  and  by  employing 
him  in  work,  by  the  mode  of  moral  duty,  by  legal  deceit,  by  violent 
compulsion,  and  by  confinement  at  home. 

"  By  mild  remonstrance  and  the  like  ;**  since  the  interposition  of  friends 
and  the  rest,  and  the  withholding  of  a  deposit  and  the  like,  are  comprehended 
under  the  term  "  and  the  like,*'  those  modes  of  recovering  a  debt  which 
are  consonant  to  moral  duty  and  so  forth  are  alone  exhibited :  the  legislator 
himself  details  those  very  modes  of  recovery,  by  mild  remonstrance  and  the^ 
rest,  "  by  the  mode  of  moral  duty,  by  legal  deceit,  Ac."  "  By  confinement  at' 
home ;"  by  the  mode  of  lawful  confinement :  for  he  himself  denominates  con- 
finement at  home,  the  mode  of  lawful  confinement.  By  employing  him  in 
work ;"  by  labour.  On  this  consideration,  C&ANBiswARA  has  not  admitted 
the  enunciation  of  the  word  '*  labour*'  in  the  definition  of  violent  compul- 
sion. By  him  four  methods  only  are  mentioned.  Suit  in  court  falls  with- 
in the  mode  of  violent  compulsion.  There  is  not  consequently  any  contra* 
diction  to  MxNir,  who  notices  five  modes.  CIttAtaka  has  not  separately 
mentioned  distress  or  lawful  confinement.  It  falls  under  the  description  of 
compolsory  means,  diii  is  a  slighter  compulsion,  as  has  been  already  remarked* 

By  what  means  shall  payment  be  obtained  from  him  who  has  no  assets  ? 
Wanting  funds,  what  can  he  pay  P  Therefore  does  Mbku  propound  a  mode 
of  discharging  debts  in  such  cases. 

OCXLV. 
Menu  : — Even  by  personal  labour  shall  the  debtor  pay  what  is  adjudg- 
ed, if  he  be  of  the  same  class  with  the  creditor,  or  of  a  lower ;  but  ft 
debtor  of  a  higher  class  must  pay  it  according  to  his  income^  by 
little  and  little* 

A  debtor  of  equal  or  inferior  class  to  the  creditor  should,  by  labour,  put 
himself  on  a  par  with  his  creditor ;  the  parity  consists  in  mutual  exoneration 
from  debt :  eonseqncnily  the  sense  is,  he  t^hould  discharge  tl>e  debt.     Before 
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the  debt  was  discharged,  there  was  this  disparity,  that  one  was  creditor,  the 
other  debtor ;  but  the  debt  being  discharged  by  means  of  labour,  on  a  com- 
putation of  the  hire  for  work  performed,  that  disparity  vanishes.  Work 
must  be  performed  by  him  alone,  the  rule  of  whose  class,  country,  and 
family,  is  not  thereby  infringed,  as  has  been  already  remarked  :  but  if  the 
creditor  be  of  the  commercial  class,  and  the  debtor  of  the  military  class,  the 
lawgiver  declares  what  should  be  done :  "but  a  debtor  of  a  higher  or  #t(pertor 
class  must  pay  it  by  little  and  little."  Here  it  should  be  considered,  that 
the  debtor  of  a  higher  class  should  be  employed  in  labour  consistent  with 
his  regular  occupation,  at  some  other  suitable  place,  not  at  the  creditor's 
house ;  after  assigning  a  sufficient  portion  of  his  earnings  for  the  mainte*- 
nanoe  of  his  famUy,  the  remainder  should  be  delivered  to  the  creditor. 

But  if  the  creditor,  as  well  as  the  debtor,  be  of  the  sacerdotal  class, 
may  the  creditor  oblige  that  debtor  to  work  for  him,  since  he  is  af  equal 
class  P  or  may  he  not  so  employ  him  P 

CCXLVL 

VuiHASPATi  :  —If  the  debtor  be  really  poor,  the  creditor  may  take 

him  to  his  own  house,  and  oblige  him  to   work  in  distilling  spirits 

and  the  like ;  but  a  priest  must  be  made  to  pay  gradually. 

"  In  distilling  spirits  and  the  like  ;'*  since  the  text  coincides  with  that 
of  Menu,  a  debtor  of  equal  or  inferior  class  is  intended.  But  the  subse- 
quent phrase  intimates,  that  a  Srdhmana,  even  though  indebted  to  a  man 
of  the  same  class,  shall  not  be  compelled  to  work ;  for  if  it  supposed  him 
indebted  to  a  Cuhatriya  or  the  rest,  the  text  would  be  nugatory.  The  reason 
is,  that  Brdhmanas  are  eminent  in  respect  of  each  other ;  for  their  greatness 
is  unlixnited. 

CCXLVII. 

Yi/NTAWALCTA : — He  may  compel  a  poor  debtor  of  a  low  class  to  do 

work  by  way  of  paying  his  debt :  but  a  priest,  if  indigent,  most  be 

made  to  pay  gradually  according  to  his  income,  or  carnal  gains, 

"  By  way  of  paying  his  debt ;"  for  the  discharge  of  his  debt.  "Accord- 
ing to  his  income ;"  according  to  the  acquisition  of  funds,     'llie  Retndeara, 

But  we  expound  "  a  low  class,*'  a  lower  class  than  the  sacerdotal  tribe, 
namely  the  military  class  and  the  rest.  "  Chradually ;"  employing  a  priest 
in  his  regular  occupation,  as  sacrificing  and  collecting  alms ;  or,  if  that  fajil, 
in  bearing  arms  and  the  like ;  and  out  of  his  earnings,  supplying  the  mun- 
tenance  of  his  family  with  frugality,  the  remainder  should  be  applied  to  the 
discharge  of  his  debt.  In  proportion  as  a  surplus  remains,  should  the  debt 
be  discharged  :  and  this  appears  from  the  expression,  **  a  priest  must  be 
made  to  pay  gradually."  But  here  "a  low  class"  is  taken  as  intending 
also  an  equal  class  ;  and  "  priest,"  as  intendmg  a  superior  class.  This  is 
IQcewise  remarked  in  the  Mitdcshard,  The  text  also  concerns  a  debtor  of 
equal  class,  as  well  as  t>f  inferior  class.    CAttataha  declares  it  expressly. 

ccxLvni. 

Oattayana: — The  creditor  may  exact  payment  by  labour  from  a 
debtor  of  the  military,  commercial,  or  servile  class,  if  he  be  either 
equal  to  himself  or  lower. 
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Bjr  the  enumeration  of  "  mililarj,  oommercial  and  servile  classes,"  it  is 
here  intimated,  thftt  payment  of  a  debt  should  bo  procured  from  a  man  of 
the  priestly  class  by  another  mode :  and  that  has  been  already  propounded, 
as  declared  by  VbIhaspati  and  Yajnyawalcta.  The  term  "  servile  class" 
intends  generally  any  very  low  class,  and  comprehends  therefore  mixed 
classes,  such  as  mikrdhdbhUhicta  and  the  rest.  The  particulars  of  these  classes 
should  be  delivered  under  the  title  where  Tribes  are  considered. 

He  should  only  compel  his  debtor  to  perform  work  which  is  not  repre- 
hended, as  has  been  already  hinted :  but  if  he  oblige  him  to  perform  work 
which  is  reprehended,  what  should  follow  ? 

CCXLIX. 

CiTTATANA : — Bat  if  he  compel  the  debtor  to  do  any  improper  work, 

not  stipulated  at  first,  he  shall  b^  fined  in  the  first  amercement,  and 

•  tiie  debtor  shall  be  released  from  his  demand. 

**  Not  stipulaled  at  first  ;*'  not  mentioned  when  the  debt  was  contracted, 
for  instance ;  if  the  debtor  said,  "  I  will  pay  thee  this  debt  by  any  work, 
even  the  most  abject,  if  I  cannot  discharge  it  by  honourable  means  ;'*  in 
that  cs^  such  work  has  been  stipulated  :  but  if  he  simply  say,  "  I  will  pay 
the  debt,'*  or  "I  will  discharge  it  by  labour ;"  in  that  case,  should  the 
creditor  oblige  him  to  perform  such  work,  which  has  not  been  stipulated, 
the  creditor  shall  pay  the  first  amercement,  that  is,  a  fine  denominated  the 
first  amercement.  That  fine  is  explained  by  Msiru ;  '*  tTow  two  hundred 
and  fifty  panas  are  declared  to  be  the  first  amercement.*'  This  may  be 
properly  discussed  under  the  title  of  Fines. 

That  sort  of  labour  is  reprehended,  which  is  not  authorized  by  the 
system  of  law.  For  example ;  the  regular  employment  of  a  Cthatriya  is  the 
use  of  arms  offensive  and  defensiye ;  but  if  that  fail,  commerce  and  certain 
other  occupations  are  authorized  by  the  law  :  work  of  a  different  nature  is 
reprehended.  But  to  a  Cihatriya  who  abandons  not  his  own  profession, 
howerer  distressed,  commerce  and  the  rest,  are  also  abject  occupations.  Yet 
to  him  who  has  undertaken  commerce  and  the  like,  oris  willing  to  undertake 
it,  such  an  occupation  is  not  a  blameable  employment.  However,  service  and 
low  mechanical  arts  are  abject  occupations.  !nie  same  should  be  understood 
in  regard  to  men  of  the  commercial  class  and  the  rest :  and  that  is  ascer- 
tained from  practice.     This  has  been  sufficiently  explained. 

It  should  be  here  remarked,  that  a  Brdhmana^  who  subsists  even  bj 
agriculture,  is  not  considered  as  following  a  profession  foreign  to  him  :  the 
oreditor  may  not  tell  him,  *'  following  the  profession  of  arms  or  the  like,  and 
Aer^^  earning  money,  pay  the  debt."  Again;  daughtei^,  sons,  and  the  rest, 
should  not  be  sold  :  ^kor^f&rt^  from  parity  of  reasoning,  no  debtor  whosoever 
can  be  compelled  to  sell  his  children,  in  as  much  as  the  act  is  immoral. 

The  debtor  is  exonerated  from  the  debt.  The  Retndeara. 

By  labour  alone  a  debt  is  fully  discharged  ;  but  release  from  the  demand 
is  itgain  mentioned  to  show  that  in  this  case  the  debtor  is  exonerated, 
however  tnconsiderabliB  the  wt)rk  performed. 

CCL. 
NlK^lA :— Shoold  a  debtor   be  disabled,  by  famine  or  ether  cala- 
mity of  the  time,  from  paying  the  whole  debt,  he  shall  be  only 
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oompelled  to  paj  it  in  small  aumsj  from  time  to  tinie,  aeoording  to 
his  ability,  as  he  happens  to  gain  property. 

Should  he  be  disabled  from  paying  the  debt,  through  some  calamity  of 
the  time,  that  in,  in  consequence  of  famine  or  the  like.  The  Betndeara. 

Some  hold,  that  thid  text  concerns  Brdhmanai  and  debtors  superior  in 
class  to  the  creditor ;  for  it  coincides  with  the  text  of  Menu  and  the  rest. 
But,  in  fact,  this  text  may  also  be  applicable  to  any  case  where  the  creditor 
cannot  oblige  bim  to  work,  or  where  the  debtor  is  incapable  of  labour. 

It  should  be  here  understood,  that  Menu  {CCXZXIII)  directs 
payment  to  be  enforced  by  the  king ;  the  subsequent  text  (CCXXXIV) 
seems  also  to  intend  payment  enibroed  by  the  king.  The  creditor  therefore 
applies  to  the  king,  saying,  "  this  debtor  does  not  liquidate  my  debt ;"  the 
king,  finding  that  the  debt  is  to  be  recovered  from  a  man  of  the  priestly 
class,  adopts  the  mode  of  moral  duty :  calling  the  debtor's  intimate  friend  or 
the  like,  he  sends  him  to  ofofeaia  payment  of  the  debt  from  that  num  by  mild 
expostulation;  or  procures  payment  by  his  own  mild  remonstrances;  or  sufiPers 
the  creditor  to  beset  the  house  of  the  debtor,  fasting  there.  But  if  the 
debtor  be  a  merchant,  he  shall  only  be  made  to  pay  the  debt  according  to 
the  custom  of  the  country  ;  the  king  himself  should  confine  him  in  the 
custody  of  his  own  officers  :  this  and  other  modes  should  be  understood. 
But  if  the  debtor  be  very  contumacious,  and  one  whom  the  king  cannot 
reduce  by  reason  of  his  great  power,  he  should  bid  the  creditor  procure  pay- 
ment by  withholding  a  deposit  or  the  like.  The  mode  of  violent  compulsion 
is  obvious.  If  that  be  not  practised,  he  should  send  the  creditor  to  pursue 
the  mode  of  lawful  confinement  or  distress  :  this  mode  has  been  discussed. 
Suit  in  court,  or,  as  explained  in  the  MSdhdiifhi,  practice  of  labour^ 
should  be  followed  for  the  recovery  of  a  debt  from  a  very  indigent  debtor. 
It  consists  in  this  :  taking  a  farther  sum  from  the  creditor, let  the  king 
advance  it  to  the  debtor,  who  most  labour  in  husbandry,  commerce,  or  the 
like,  and  deliver  to  the  creditor  the  property  thereby  gained.  This  appears 
from  a  brief  examination  of  the  subject. 

In  these  definitions  of  the  modes  of  recovery,  creditor  is  mentioQed 
indeterminately ;  but  is  described  as  a  person  recovering  his  property,  as 
one  who  had  advanced  money,  as  owner  ol' the  efi^ects.  It  follows,  that  these 
methods  are  universally  applicable  to  deposits  and  the  like.  Accordingly, 
in  the  chapter  on  Redemption  of  Pledges,  "  deceit*'  and  ^  confinement"  are 
mentioned  in  the  text  of  YbIhaspAti  (CII)  ;  it  thence  appears,  that  the 
king  shall  not  compel  a  creditor  to  restore  a  pledge  to  the  debtor,  by  the 
mode  of  confinement  and  the  rest :  wherefore  *^  debtor,"  in  the  definition  of 
lawful  eonfinement,  must  be  understood  to  aignify  one  who  has  received 
'property  ^w  ano^er. 

If  the  creditor  do  not  apply  to  the  king,  but  himself  procure  payment  of 
the  debt  by  son'e  legal  mode,  such  as  that  of  moral  duty  and  the  rest,  shall 
he  be  punished  or  not  P     On  this  subject  Mssv  declares  ihejaw. 

COLL 

Menu  : — That  creditor  who*  recovers  his  rigbt  from  a  debtor^  must  not 

be  rebuked  by  the  king  for  retaking  his  ovm  property. 

A  creditor,  pursuing  modes  of  recovery,  such  as  that  of  moral  duty  and 

the  rest,  in  proper  oases,  shall  not  be  checked  by  the  king :  such  is  the 

sense.  The  9^nacara. 
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*'  In  proper  oases  ;**  pnrsuing  the  mode  of  moral  duty,  if  the  debtor  be 
of  the  priestly  class  and  the  like  ;  deceit,  if  he  be  an  heir  and  so  forth.  ''  The 
creditor  shall  not  be  checked  ;"  then  surely  he  shall  not  be  punished.  But 
if  he  act  contrary  to  law,  a  punishment  shall  be  inflicted.  This  appears 
from  the  terms  used  in  the  Retndeara  ;  and  that  punishment  may  be  harsh 
rebuke  or  other  correction  :  this  can  only  be  discussed  with  propriety  under 
the  title  of  Punishment. 

CuLL^CABHATTA  expounds  "  he  shall  not  be  rebuked,"  he  shall  not  be 
chidden  by  the  king  in  these  terms  :  "  hast  thou  dared  to  recover  the  debt 
from  thy  debtor  by  violent  means  without  acquainting  me?"  If  there  be 
ne  reproof,  aurely  there  shall  be  no  punishment. 

CCLIL 

Vishnu  : — A  creditor  recovering  the  sum  lent  by  any  lawful  means^ 
detention,  bondage,  or  the  like,  ehall  not  be  reproved  by  the  king  ; 
if  the  debtor,  so  forced  to  discharge  the  debt,  complain  to  the  king, 
he  shall  be  fined  in  an  eqnal  sum. 

*^  An  equal  sum ;"  a  sum  equal  to  the  debt  recovered.    The  Retndeara. 
*'  Detention  ;"  lawful  confinement  and  suit  in  court,  as  described  by 
Cattataita.     "  Bondage ;"  violent  means.    The  term  "  or  the  like,"  com- 
prehends the  other  modes  of  recovery. 

CCLIII. 

Yajnyawalcya  : — He  who  recovers  an  acknowledged  debt  by  his 
own  act,  in  any  of  the  legal  modes  to  which  the  debtor  has  tacitly  con^^ 
sentedy  shall  not  be  blamed  by  the  king ;  and  if  the  debtor  shalL 
complain  of  such  an  act  before  the  king,  he  shall  be  fined,  and  com- 
pelled to  pay  the  debt. 
"  Acknowledged;*'  owned.  The  Mitdcihard. 

A  creditor  recovering  an  acknowledged  sum,  or  a  debt  proved  by  wit- 
nesses or  the  like,  shall  not  be  blamed  by  the  king  in  these  terms,  "  why 
didst  thou  so  ?*'  If  a  debtor,  on  whom  violent  means  and  the  like  have 
been  used  to  enforce  payment,  wickedly  complain  before  the  king,  he  shall 
be  blamed  by  the  king,  that  is,  he  shall  be  fined,  and  he  shall  be  compelled 
to  pay  the  debt.  This  exposition  is  approved  in  the  Dk>acalicd,  The  text 
already  cited  from  Vishntt,  regulates  the  amount  of  the  fine ;  he  shall  there- 
fore be  amerced  in  a  sum  equal  to  the  debt. 

Is  not  an  amercement  equal  to  the  amount  of  the  debt  inconsistent 
with  the  following  text  of  Menu  ? 

COLIV. 

Menu  : — The  debtor,  who  complains  before  the  king,  that  his  creditor 
has  recovered  the  debt  by  his  own  legal  act,  as  before  mentioned^ 
shall  be  compelled  by  the  king  to  pay  a  quarter  of  the  sum  as  a  fine ^ 
and  the  creditor  shall  be  left  in  possession  of  his  own. 

Ee 
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lb  appears  from  this  text,  that  he  shall  be  fined  in  a  fourth  part  of  the 
debt.  On  this  CfiANDicsWiLiiA.  remarks,  that  '  an  amercement  equal  to  a 
fourth  part  of  the  sum  must  be  understood,  when  the  offender  is  unable  to 
pay  a  larger  fine,  or  is  in  general  virtuous.'  Consequently,  a  fine  equal  to 
the  whole  sum  is  considered  as  the  general  rule.  But  Cull^oabhatta 
thus  expounds  the  text :  '  should  a  debtor  complain  to  the  king  against  a 
creditor  who  recovered  the  debt  by  his  own  act,  thinking  that  lie  has  great 
influence  over  the  monarch,  that  debtor  shall  be  fined  in  a  quarter  of  the 
debt,  and  the  sum  recovered  shall  be  assigned  to  the  creditor.'  And  that  is 
reasonable ;  for  it  was  proper  that  he  should  recover  the  debt  by  application 
through  some  person  near  the  king :  in  this  case,  since  the  creditor  may  also 
be  charged  with  a  slight  offence,  a  smaller  fine  is  imposed  on  the  debtor. 
Again  :  if  the  debtor  hein^enef^al  vii*tuous,  or  be  unable  to  pay  a  large  fine, 
the  same  consequence  is  reasonable ;  and  the  exposition  adopted  by  Chak- 
DESWABA  may  therefore  be  justified. 

Tet  some  think,  that  because  the  institutes  of  Menu  prevail  over  all 
other  codes,  his  texts  should  not  be  restricted  in  consequence  of  a  rule  of 
Vishnu.  The  fine  specified  by  Menu  must  therefore  be  considered  as  the 
general  amercement ;  and  according  to  that  text,  and  restricting  the  law 
propounded  by  Vishhu,  his  rule  must  be  applied  to  the  case  of  a  very  dis- 
honest debtor.  That  is  wrong ;  for  the  law,  as  propounded  by  Menu,  still 
needs  qualification.  The  rule  of  YiSHHU,  thus  expounded,  signifies,  that  a 
verj  preverse  debtor,  complaining  before  the  king  of  his  creditor's  enforcing 
payment,  shall  be  fined  in  a  sum  equal  to  the  debt ;  it  still  contradicts  the 
text  of  Menu,  for  that  signifies,  that  a  debtor,  complaining  before  the  king, 
shall  be  fined  in  a  quarter  of  the  debt :  to  reconcile  the  apparent  inconsist- 
ency with  the  rule  of  Vishnu,  "  not  dishonest"  must  be  given  as  an  epithet 
to  "  debtor"  in  the  text  of  Menu;  and  the  law,  propounded  by  Menu,  has 
needed  qualification.    This  must  be  admitted  by  the  wise. 

But  if  the  debtor  be  unable  to  pay  the  sum  by  any  means  whatsoever, 
wheel-interest  may  be  exacted  at  the  choice  of  the  creditor. 

CCLV. 
Vrihaspati  : — Afler  the  time  for  payment  has  past,  and  when  the 
interest  ceases,  on  becoming  equal  to  tlie  prindpaly  the  creditor  may 
either  recover  his  debt,  or  require  a  new  writing  in  the  form  of 
wheel-interest  (chacravriddhi). 

"  When  interest  ceases,"  after  accumulating  to  its  limit. 

The  Betndcara, 

After  the  time  for  payment  has  past ;"  this  may  be  considered  as  relat- 
ing to  a  loan  for  a  specified  time.  "  When  interest  ceases,"  concerns  a  debt 
unlimited  as  to  time.  Hence  it  appears,  that  if  a  creditor,  by  violent 
methods  or  the  like,  exact  payment  of  a  sum  lent  for  a  limited  time  before 
its  term  has  expired,  or  of  a  debt  for  no  limited  time  before  interest  ceases, 
he  shall  be  punished.  But  if  he  can  recover  it  by  mild  expostulations,  no 
offence  shall  be  imputed  to  the  creditor,  as  suggested  by  another  text  of 
Vbihaspati  (CLXVl  2). 

"  Or  require  a  new  writing,"  (that  is,  a  written  contract,)  in  the  forra 
of  wheel-interest.  Making  the  doubled  sum  the  principal,  and  stipulating 
interest  afresh,  he  may  require  a  new  writing,  after  cancelling  the  former  note 
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CCLVI. 

ClTylTANA  : — Twice  the  sum  lent  should  always  be  received  by  the 

creditor,  if  the  debt  be  of  long  standing ;  but  if  tlie  dd>tor  do  not  pay 

twice  the  principal  when  interest  has  ceased,   the  creditor   may 

again  exact  an  agreement  for  interest. 

''  Twice  the  sum"  is  kere  mentioned  on  the  supposition  of  a  debt 
consisting  of  gold  or  the  like;  but  if  clothes  or  other  commodities  were  lent, 
four  times  the  value,  or  other  multiple  of  it,  as  declared  by  the  law,  must  be 
understood.    Accordingly  V bIhaspati  says  generally , "  when  interest  ceases.' ' 

"  When  interest  has  ceased"  (CCLVI)  ;  when  interest  has  stopped ;  if 
be  do  not  then  pay :  the  text  must  be  bo  supplied.  In  that  case  "  the 
creditor  may  again  exact  interest;"  making  the  former  debt,  together  with 
interest,  his  present  principal,  he  may  stipulate  interest  afresh :  and  this  is 
the  wheel-interest  mentioned  by  Vbihabpati.  Such  wheel-interest  is  of 
three  kinds,  as  declared  by  Menu. 

CCLVII. 

Menu  : — He  who  cannot  pay  the  debt  at  the  fixed  timsy  and  wishes  to 
renew  the  contract,  may  renew  it  in  writing,  with  t/ie  creditor's  assenty 
if  he  p2ijall  the  interest  then  due ; 
2.  But  if,  by  some  unavoidable  accident^  he  cannot  pay  the  whole  inter- 
est, he  may  insert  as  principal  in  the  renewed  contract  so  much  of  the 
interest  accrued  as  he  ought  to  pay. 

"  Then  due ;"  the  interest  legally  due  to  the  creditor  :  paying  the 
whole  or  a  part  of  that,  he  may  renew  the  contract  or  writing  ;  that  is^ 
tearing  the  former  writing,  he  may  execute  a  new  bond.  If  the  whole  inter- 
est be  paid,  fresh  interest  on  the  original  debt  only  is  stipulated  :  this  is  one 
form  of  wheel-interest ;  and  in  this  case  the  expression  "  he  who  cannot  pay 
the  debt"  signifies  one  who  is  only  unable  to  pa^  the  principal.  If  a  part 
of  the  interest  be  paid,  interest  may  be  stipulated  afresh  on  the  principal  of 
the  debt,  together  with  part  of  the  interest  accrued :  this  is  another  form  of 
wheel-interest ;  and  in  this  case  the  expression  quoted,  signifies  one  who  is 
unable  to  pay  the  original  debt,  and  a  part  of  the  interest.  But  if  he  do 
not  pay  '^  the  interest  then  due,"  (for  the  phrase  is  connected  with  the 
preceding  terms,)  that  is,  if  he  pay  no  part  of  the  interest,  he  must  renew  the 
debt  for  the  sum  then  due  as  a  new  principal :  in  other  words,  he  must 
acknowledge  it  a  fresh  debt,  that  is,  admit  the  interest  as  a  debt ;  and 
acknowledging  it  a  new  debt,  it  follows  of  course  that  interest  shall  again 
accrue.  Or  connecting  the  phrase  with  preceding  terms,  the  construction 
may  be  thus  : '  if  he  do  not  pay  the  amount  of  interest,  he  must  renew  the 
contract :'  consequently,  he  must  renew  the  written  contract,  inserting  as  a 
new  principal  the  original  debt  with  interest.  In  this  case  the  expression 
quoted  signifies  one  who  is  unable  to  pay  the  original  debt  and  the  whole  of 
the  interest ;  or  that  may  be  the  sense  in  all  these  cases. 

"  So  much  of  the  interest  accrued  as  he  ought  to  pay  :*'  this  is 
purposely  mentioned  to  remove  the  doubt  how  he  should  pay  the  interest  ; 
whether  ho  may  pay  any  part  which  is  forthcoming,  or  must  pay  the  whole 
interest  at  once.     In  the  preceding  text,  "  if  he  pay  the  interest  then  due," 
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it  is  supposed  that  he  pays  the  whole  interest ;  for  no  distinction  is  expressed. 
Consequently,  two  cases  only  are  fully  declared .-  and  by  the  last  phrase, 
explained  *'  so  miich  of  the  interest  as  may  happen  to  be  due,"  it  is  inti- 
mated, that  after  paying  some  part  of  the  interest,  he  should  renew  the 
contract,  inserting  as  principal  the  orignal  debt  with  the  remaining  part  of 
the  interest.  Such  is  the  notion  entertained  by  CuLLtroABHATTA.  Three 
oases  therefore  arise  eyen  on  this  exposition. 

When  a  debtor  renews  a  contract  after  paying  the  whole  interest  then 
due,  how  can  it  be  wheel-interest,  since  it  does  not  correspond  with  the  texts 
oif  Vbhiabpati  and  YIjftawalcya,  describing  that  as  interest  upon  inter- 
est ;  for  in  this  case  there  is  no  interest  upon  interest  P  It  is  answered,  the 
word  (vridd*hSh)  is  in  the  fifth,  not  the  sixth,  case:  consequently,  after 
stipulated  or  legal  intere8t,/urMer  interest,  which  was  not  promised  when 
the  debt  was  originally  contract-ed,  is  wheel-interest,  or  interest  after 
intereit ;  there  is  no  difficulty.  Such  is  the  interpretation  approved  by 
Chandsswaba  ;  for  he  says,  *  the  debtor  may  renew  the  contract  with 
interest  on  the  principal,  together  with  some  part  of  the  interest  accrued,  or 
on  the  principal  alone.' 

Some  explain  the  first  text,  '^  if  he  pay  some  part  of  the  interest  then 
due.**  Consequently,  if  some  part  of  it  be  paid,  or  the  whole  be  unpaid, 
wheel-interest  may  be  stipulated.  Two  forms  of  it  are  therefore  mentioned 
by  Mbnu  ;  not  three,  for  a  third  is  not  specified.  But  when  the  whole 
interest  has  been  paid,  if  the  bond  be  then  renewed,  there  is  no  wheel- 
interest,  but  a  fresh  debt  by  the  voluntary  act  of  the  debtor.  In  that  case 
interest  is  therefore  legal  in  a  moral  view  :  but  interest  upon  interest  is 
immoral.     Or  that  also  may  be  deemed  immoral,  under  the  text  of  Ybi- 

HASPATI  (XXXV  7). 

But  rigid  interpreters  thus  expound  the  text :  he  who  cannot  pay  the 
whole  debt,  principal  and  interest,  being  unable  to  efiect  its  full  discharge, 
but  able  to  pay  some  part  of  the  interiest,  or  the  whole  interest  (that  is, 
unable  to  a  certain  portion  of  the  debt)  must  renew  the  contract  in  writing: 
he  must  stipulate  interest  afresh,  else  the  renewal  of  the  contract  would  be 
useless  :  and  this  has  been  expressly  declared  by  CattAyana.  How  can 
that  be,  since  there  is  not  a  new  loan  ?  Therefore  does  Mxirir  declare,  "  he 
may  insert  om  principal  in  the  renewed  contract  the  sum  then  due."  That 
being  the  case,  must  a  writing  be  executed  which  contains  a  fallacy  ?  For 
this  cause  does  the  legislator  add,  '*  if  he  cannot  pay  ;  literally,  notproiucimg 
the  turn  ;"  therefore,  mentally  paying  the  sum  due,  let  him  borrow  it  again. 
If  some  assets  be  forthcoming,  may,  or  may  not,  a  part  of  the  interest  be 
paid  therewith  ?  On  this  point  the  Sage  adds,  '^  he  has  a  right  to  pay  as 
much  of  the  interest  as  is  possible*.** 

CCLVIII. 

Menu  : — ^A  lender  at  interest  on  the  risk  ofssSe  carriage  {cliacravnd" 

dhiy)  who   has  agreed  on  the  place  and  time,  shall  not  receive 

Buch  interest,  if  by  accident  the  goods  are  not  carried  to  the  place,  or 

within  the  time. 

"  Who  has  agreed  on  the  place  and  time,'*  is  thus  expounded  on  the 
authority  of  Chandeswaba  :  the  debtor  says,  "  I  will  pay  the  debt  at  such 

*  Aooording  to  the  literal  sense  of  the  text :  but  it  has  been  otherwise  translated  onth^ 
authority  of  commentators, 
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a  place,  and  at  such  a  time  ;"  and  the  creditor  aeBenis  to  that  proposal. 
Such  a  creditor  is  a  lender  at  wheeUinterest,  having  bargained  for  interest  of 
that  description.  If  he  pass  that  place  and  time  ;  if  he  do  not  go  to  that 
place  at  that  time,  the  creditor  shall  not  receire  such  interest,  namely  wheel- 
interest  :  of  course  he  must  receive  back  the  sum  lent  without  interest. 
Hence,  even  should  interest  prescribed  by  the  law  be  stipulated  for  a  certain 
time  and  place,  it  shall  not  be  received  by  the  creditor  if  he  do  not  attend  at 
that  place  and  time  :  for  that  small  omission  annuls  legal  interest. 

But  CuLL^CABHATTJL  expounds  the  teit  otherwise :  the  term  "  wheel" 
denotes  the  use  of  a  wheel-carriage  or  the  like.  A  lender  who  has  accepted 
that  by  way  of  interest,  and  has  agreed  on  the  place  and  time  ;  for  instance, 
he  has  agreed,  that  "  a  journey  to  Vdrdnati,  or  the  use  of  the  carriage  for  a 
year,  shall  be  the  only  interest  :"  in  such  a  case,  if  the  debtor  fail  in  time 
and  place,  if  he  do  not  carry  goods  to  Vdrdnagi,  or  do  not  carry  goods  daring 
the  year,  he  shall  not  receive  the  benefit,  that  is,  the  whole  hire  of  the  car- 
riage.    Consequently,  the  whole  interest  is  undischarged.* 

CCLIX 
Vrihaspati  : — As  the  original  debt,  together  with  the  arrear  of  inter- 
est, becomes  a  new  principal,  when  wheel-interest  is  received  afler 
the  debt  is  doubled,  so  does  the  use  of  a  pledge /or  Jorwe  become 
a  new  principal  in  a  similar  case. 
When  wheel-interest  is  received  after  the  debt  is  doubled,  as  in  that 
case  the  original  debt  with  interest  becomes  a  new  principal,  so  does  the 
use  of  a  pledge  also  become  a  new  principal  in  a  certain  case  ;  that  is,  even 
the  use  and  profit  of  a  pledge  bear  interest.  For  example  ;  a  man  borrows, 
money,  pledging  a  cow,  on  these  terms  :  ^'  this  cow  shall  be  milked  by  you 
so  long  as  I  do  not  discharge  the  debt ;"  or,  "  this  cow  shall  be  milked  by 
you  during  fifty  months  ;*'  or,  "  she  shall  be  milked  to  make  good  the  inter- 
est of  the  debt.*'  In  this  case,  should  the  cow  accidentally  die  notwith- 
standing the  utmost  care,  or  be  stolen  by  thieves  or  the  like  ;  then,  if  the 
debtor  do  not  give  a  fresh  pledge,  the  value  of  usufruct  and  the  principal 
sum  must  be  paid  at  the  time  of  discharging  the  debt.  But,  if  the  debtor 
cannot  do  so,  then,  being  sued  before  the  king  or  before  a  publick  assembly, 
or  attending  the  creditor  of  his  own  accord,  he  executes  a  new  writing  in  the 
form  of  wheel-interest.  In  that  case  he  may  execute  a  bond  after  paying 
the  value  of  usufruct ;  should  even  that  exceed  his  means,  he  may  add  the 
principal  sum  to  that  value,  and,  inserting  as  principal  the  accumulated  sum 
execute  a  new  deed,  in  which  stipulated  interest  and  the  like,  or  legal  inter- 
est at  the  rate  of  an  eightieth  part  and  so  forth,  may  be  estabUshed  by 
consent  of  both  parties  ;  and  he  may  cancel  the  former  note. 

Here  an  observation  should  be  made.  When  a  debt  was  contracted  on 
these  terms,  '*  let  this  cow  be  milked  until  the  debt  be  discharged,"  but, 
afterwards,  the  cow  being  accidentally  lost,  wheel-interest  is  stipulated  by 
the  debtor,  whom  the  creditor  has  arrested,  it  must  not  be  said,  that,  in 
such  a  case,  the  value  of  the  use  lost  before  the  renewal  of  the  contract 
should  be  inserted  therein,  and  the  interest  subsequent  to  it  must  follow  the 
rate  of  profit  from  the  use  of  the  eow.  On  the  contrary,  any  other  rate 
which  may  be  settled,  such  as  an  eightieth  part  or  the  like,  shall  regulate 
the  interest ;  for,  in  fact,  it  becomes  a  new  debt. 

*  The  tnuudfttioD,  which  I  quote  unaltered,  varies  from  both  commenti  (Menu  :  Chap, 
viii.  V.  156.) 
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CCLX. 

Yrihaspati  : — This  rule  concerns  an  acknowledged  debt ;  but  he  who 
contests  the  demand,  shall  be  compelled  to  pay^  on  proof  in  court 
by  written  evidence  or  oral  testimony. 
This  rule,  already  propounded,  ybr  the  reeovery  of  a  debt  by  expostula- 
tion and  other  modes,  concerns  an  acknowledged  debt,  or  one  whicn  is  as- 
certained to  be  due.     But,  if  the  debtor  contest  the  demand  ;  if  he  deny  the 
debt,  saying,  **  I  owe  not  the  sum,*'  he  shall  be  compelled  to  pay  it,  when 
the  debt  has  been  proved  by  written  evidence  or  the  like ;  he  shall  not  be 
forced  to  pay  it  on  the  simple  affirmation  of  the  creditor.     '*  Or  by  oral  tes- 
timony ;"  the  particle  is  indeterminate,  comprehending  v^hal  contract  and 
the  like.     For  example ;  the  creditor  at  some^rm^  time  demanded  pay- 
.ment  of  the  debt  from  his  debtor ;  he  replied,  *'  I  will  pay  it  fit  the  end  of 
a  month  ;  if  any  honest  man  know  this  fact,  the  debt  may  be  thereby  prov- 
ed.    So  long  as  it  be  unproved,  the  creditor  shall  not  use  the  means  of 
recovery.    If  he  do,  YBtHABPATi  ordains  a  fine. 

CCLXL 

Vr!haspati  :— When  the  debtor  appeals  to  judicature,  or  when  the 

demand  is  unliquidated,  he  shall  never  be  constrained  by  the  mere 

act  of  the  creditor ;  and  he  who  constrains  a  debtor  thus  exempted 

from  such  constraint,  shall  be  fined  according  to  law. 

If  the  demand  be,  for  any  reason,  unliquidated  or  dubious,  the  debtor, 
who  appeals  to  judicature,  shall  not  be  compelled  or  forced  to  pay.  He 
who  contrains  a  debtor  thus  exempted  from  constraint  or  compulsion,  shall 
be  fined :  and  the  fine  thus  ordained  must  be  understood  in  the  case  where 
the  creditor  enforces  payment  by  his  own  act,  or  through  the  kine's  officers. 
But,  when  that  is  done  by  the  king,  expiation  must  be  performed,  for  none 
has  mentioned  a  fine  on  the  king  himself. 

Who  is  considered  as  a  debtor  appealing  to  judicature  ?  The  same 
legislator  replies  to  that  question : 

CCLXII. 
YbIhaspati  :— a  debtor  is  considered  as  appealing  to  judicature,  when 
he  says,  "  I  will  pay  whatever  shall  by  law  be  declared  to  be  due." 

"  When  he  says ;"  a  debtor,  who  says,  Ac.  A  debtor  appealing  to 
judicature  (eriifdvddl)  pleads  or  claims  (vadati)  actualproof  of  a  fact  {criyd)  ; 
such  as  legal  evidence  and  so  forth. 

The  same  lawgiver  explains  a  demand  unliquidated  : 

COLXIIL 
VbIhaspati  : — The  demand  is  considered  as  unliquidated,  when  a  dis- 
pute arises  between  the  two  parties  on  the  species  lent,  or  its  num- 
ber, weighty  or  measure,  on  the  value  of  a  pledge  or  the  like,  on  the 
amount  of  interest,  or  on  the  qneetion  whether  the  sum  be,  or  be  not 
due. 
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'*  On  the  species  lent  ;*'  on  the  nature  of  the  property  lent,  whether  it 
he  gold,  silver,  or  other  species.  For  instance ;  it  is  asoertained,  that  the 
deht  hears  interest  at  the  rate  of  an  eightieth  part  or  the  like ;  and  it  is  also 
admitted  hj  the  debtor,  that  he  contracted  the  debt  in  such  a  mouth  and 
year ;  but  it  is  questioned  whether  the  species  lent  were  gold  or  silver.  So, 
**  on  its  number,  weight,  or  measure,**  it  is  questioned  whether  a  hundred 
pieces,  or  eighty,  were  borrowed.  Under  the  term  "  and  the  like"  is  com- 
prehended slavery  and  so  forth.  The  Retndeara, 

The  meaning  is,  when  a  slave  has  been  pledged,  it  is  questioned  whe- 
ther fiis  service  were  assigned  for  one  or  two  months.  Ouder  the  term 
^  and  the  like"  are  comprehended  the  questions,  whether  a  pledge  were 
assigned,  or  a  surety  given.  "On  the  amount  of  interest ;"  the  doubt  is, 
whether  the  loan  bear  interest  or  not,  or  whether  the  rate  be  an  eightieth 
part  of  the  principal.  '*  On  the  question,  whether  the  sum  be,  or  be  not, 
due ;"  for  instance,  the  debtor  questions  whether  he  received  the  loan  or  not ; 
whether  he  repaid  it  or  not ;  in  other  words,  whether  it  be  due  from  him  or 
not ;  the  verb  (da,  give,)  here  signifies  payment.  When  a  dispute  or  dis- 
agreement  arises  between  the  two  parties,  namely,  between  the  claimant  and 
respondent,  that  debt,  concerning  which  it  arises,  is  a  demand  unliquidated. 
The  questions  above  mentioned  are  intended  by  the  term  dispute.  Accord- 
ingly Mi9U  (CCXXXIII)  directs,  that  the  king  shall  enforce  payment  of  a 
debt  proved  by  evidence  to  be  justly  demandable  from  the  debtor.  That 
text  has  been  already  expounded. 

But  when  a  debtor  denies  a  just  debt,  Mkhu  declares  that  the  king 
shall  enforce  payment  to  the  creditor  of  what  is  proved  by  evidence,  and 
exact  a  fine  from  the  debtor. 

CCLXIV. 

Menu  : — In  a  suit  for  a  debt  which  the  defendant  denies,  let  him  (tlie 

king)  award  payment  to  the  creditor  of  what,  by  good  evidence,  he 

shaJl  prove  due,  and  exact  a  small  fine,  according  to  the  circumHan^ 

ces  of  the  debtor. 

'*  Which  the  defendant  denies ;"  which  he  disowns.        The  Retndeara, 

In  a  suit  for  a  debt  which  the  debtor  denies,  affirming  that  he  owes 
him  nothing.  Cull^oabhatta. 

Consequently  the  debtor,  who  affirms  that  he  owes  nothing,  the  king 
shall  compel  to  pay  to  the  creditor  what  shall  be  proved  due  by  oral  testi- 
mony and  so  forth. 

The  king  shall  exact  a  small  fine,  because  the  defendant  denied  a  just 
debt.  The  Retndeara, 

CuLLuCABHATTA  states,  '  according  to  the  circumstances  of  the  debtor.' 
For  instance :  in  a  case  of  denial,  the  king  shall  exact,  according  to  the  cir- 
cumstances of  the  man,  a  less  fine  than  the  full  amercement  of  twice  the 
amount  of  the  debt,  which  will  be  mentioned. 

Ybihaspati  has  directed  a  fine  on  the  creditor  who  enforces  payment 
of  a  debt  not  proved  by  evidence,  ordaining,  that  *'  ho  who  constrains  a  debtor 
exempted  from  such  constraint,  shall  be  fined  according  to  law."  What 
sort  of  fine  should  be  imposed  ?     Mkiytt  replies  to  that  question  : 
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CCLXV. 

Menu  : — In  the  double  of  that  sum  which  the  defendant  falsely  denies, 

or  on  which  the  complainant  falsely  declares,  shall  those  two  men, 

wilfully  offending  against  justice,  be  fined  by  the  king* 

The  defendant  who  denies  the  debt  offending  intentionally,  or  the 
claimant  who  prefers  a  false  claim  for  so  much  money,  shall  be  fined  in 
twice  the  amount  contested ;  because  these  two  men,  the  debtor  and  creditor, 
offend  against  justice.  The  Retndeara. 

A  question  here  occurs  for  discussion :  the  expression  used  by  YBiHAfl- 
PATi,  *'  he  who  constrains,  <feo."  signifies  one  who  takes  measures  adapts  to 
the  recovery  of  the  sum.  The  same  is  here  signified  by  the  expression, 
^Hhat  sum  on  which  the  Complainant  falsely  declares  ;"  for  a  false  claim,  in 
these  words,  '^  pay  my  debt,  which  is  due  from  thee,"  is  a  measure  adapted 
to  the  recovery  of  the  sum.  Now,  if  a  man  only  declares  falsely  on  the  sum, 
and  does  not  proceed  to  the  actual  recovery  of  it,  he  shall  be  fined  in  double 
that  sum ;  but  if  he  proceed  to  the  utmost  length,  the  amercement  is  no 
greater :  which  is  a  disparity  in  the  law.  If  this  be  alleged,  the  answer  is, 
that  the  derivation  of  the  term  '*  who  constrains''  suggests  one  who  takes 
measures  adapted  to  the  recovery  of  debts ;  it  does  not  necessarily  signify 
the  utmost  process.  Hence  Ybihaspati  and  Mehu  concur :  and  whether  or 
not  a  greater  fine  should  be  exacted,  if  the  false  demand  be  enforced,  may  be 
discussed  under  the  title  of  Fines.  But  here  another  fine  (that  is,  a  fine  on 
the  debtor,)  is  incidentally  propounded  by  Mxiru. 

This  text,  ordaining  a  fine  equal  to  double  the  amount  contested, 
must  be  understood  of  the  case  where  the  debt  is  denied,  knowing  it  to 
just,  or  claimed,  knowing  it  to  be  false.     Such  is  the  opinion  of  GirL« 

L^CABHATTA. 

CCLXVL 

Yajnyawalcya  : — Should  a  debt,  which  was  denied,  be  proved  by 

evidence,  the  defendant  must  pav  the  sum,  and  an  equal  nne  to  the 

king;  and  he  who  prefers  a  false  claim  most  pay  twice  the  sum 

which  he  demanded. 

"  Denied;"  disowned:  if  the  debtor  affirm,  "  I  owe  it  not."     Should 

thai  debt  be  proved  or  established  by  the  evidence  of  witnesses  or  the  like, 

he  must  pay  a  fine  to  the  king  equal  to  the  debt  contested  :  but  if  a  false 

claim  be  preferred,  the  claimant  must  pay  a  fine  to  the  king  equal  to  twice 

the  sum  for  which  he  sued. 

This  text  of  YAjkyawalcya,  prescribing  a  fine  on  the  debtor  equal  to 
the  amount  of  the  debt,  must  be  adduced  when  there  is  no  intentional 
offence.     There  is  not  any  inconsistency.  The  Retndcara, 

Consequently  there  is  in  fact  no  variance  between  Citll^cabhatta 
and  the  Retndeara ;  for  the  intentional  offence  can  only  be  the  conscious 
affirmation  of  a  falsehood. 

Some  hold,  that  since  the  person  who  shall  receive  the  sum  is  not 
mentioned  in  the  text  of  Menu  (literally  translated,  "  those  two  men,  wil- 
fully offending  against  justice,  shall  be  forced  to  pay  a  fine  emud  to  double 
that  sum"),  the  meaning  of  the  precept,  that  the  debtor  sbail  be  forced  to 
pay  twice  the  sum,  is,  that  he  shall  pay  the  sum  in  question  to  the  creditor, 
and  a  fine  of  the  same  amount  to  the  king.     Consequently,  a  fine  on  the 
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debtor,  equal  to  twice  the  sum  contested,  is  not  ordained ;  the  creditor  alone 
shall  pay  a  fine  equal  to  double  the  sum  contested,  if  he  prefer  a  false  claim. 
And  this  also  coincides  with  the  text  of  YIjkyawalcta  ;  for  both  direct, 
that  in  whatever  case  a  fine  equal  to  the  debt  shall  be  paid  by  the  debtor,  in 
a  similar  case  twice  the  sum  must  be  paid  by  the  creditor. 

That  cannot  be ;  for  it  is  unreasonable  to  impose  a  double  fine  for  an 
equal  offence. 

COLXVII. 
CatyIyana  : — Any  creditor  who  harasses  a  debtor  appealing  to  judi- 
cature, shall  forfeit  that  claim,  and  pay  an  eqoal  fine. 

It  should  not  be  argued,  from  the  coincidence  of  this  text  of  CIttataka, 
cited  in  th3  Miidcthard^  that  a  fine  equal  to  double  the  sum  intends  the 
forfeiture  of  the  sum  claimed,  and  an  equal  fine.  Were  it  so,  the  fine  would 
not  be  double,  since  one  of  the  constituent  ^Kei%  of  thai  multiple  would  have 
no  existence.  The  last  hemistich  in  the  text  of  YIjkyawaloya  must  be 
understood  as  relating  to  the  conscious  exhibition  of  a  false  claim.  Ac- 
cordingly, 

COLXVIII. 

Yama  declares : — If  a  rich  debtor,  through  dishonest  perverseness, 

pay  not  his  debt,  the  king  shall  compel  him  to  discharge  it,  and 

may  take  from  him  twice  the  sum  ca  a  fine. 

Therefore,  exacting  from  the  debtor  twice  the  amount  of  the  debt 
^  a  fine,  the  king  shall  compel  him  to  pay  it,  namely  the  debt;  for  that 
must  be  supplied.  But  if  he  begin  by  denying  the  debt,  though  conscious 
of  owing  it,  and  afterwards,  being  brought  into  court,  acknowledge  the  debt 
before  the  writing  or  other  evidence  be  produced,  he  shall  only  be  fined  in  a 
sum  equal  to  the  debt ;  for  half  the  fine  in  question  is  ordained  when  the  de- 
fendofU  himself  acknowledges  the  debt. 

CCLXIX. 
Vtaba  : — After  denying  the  claim,  should  the  party  himself  acknow- 
ledge iiie  due,  it  is  considered  as  a  tardy  acknowledgement,  and 
the  fine  ordained  is  half  of  that  which  is  imposed  in  the  case  of  obsti- 
nate denial. 
Of  that  fine  which  is  imposed  in  the  case  of  obstinate  denial.     By 
parity  o#  reasoning,  should  he  acknowledge  it  in  court  upon  reflection,  though 
previously  unconscious  of  the  debt,  the  fine  shall  be  half  the  debt  in 
question. 

This  text  of  Yajstawalcta,  though  not  inserted  in  most  copies  under 
the  title  of  Loans,  is  inserted  in  this  place,  because  it  has  been  quoted  by 
€HAir]>V0WABA,  and  corresponds  with  texts  of  Mivu  and  others. 

CCLXX. 
Vtasa  :— The  claimant  shall  pay  twice  the  sum  for  which  he  prefer- 
red a  false  claim : 

rf 
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'  2.  The  rule  shall  be  the  same  in  r6S|>ect  of  either  pai'ty  who  may  be 
confuted,  if  a  consideration  be  specially  pleaded ;  and  likewise  in 
respect  of  either  party  who  may  be  cftst,  should  a  former  decision 
be  alleged. 

''  A  consideration  ;''  a  special  cause.  The  Reindeara. 

The  following  text  explains  a  special  cause : — 

CCLXXL 
Narrda  : — When  the  defendant  acknowledges  the  receipt  of  the  sum, 
as  declared  by  the  plaintiff,  but  alleges  a  consideration,  it  is  deemed 
a  special  plea  (  pratyavaecanda). 

The  defendant,  or  debtor,  acknowledges  the  receipt  of  the  sum,  but  answers, 
*'  it  is  true  1  received  the  monej,  but  it  was  given  by  thee  as  a  gratifica- 
tion for  the  accomplishment  of  thine  own  business."  In  this  ease  also  the 
rule  is  the  same ;  either  party  being  cast,  whether  he  be  claimant  or  defend- 
ant, shall  be  fined  in  twice  the  amount.  For  instance  :  at  the  close  of  the 
suit,  if  the  gift  of  the  sum  as  a  gratification  be  proved,  the  claimant  shall  be 
fined  in  twice  the  amount ;  if  the  debt  be  proved,  the  debtor  shall  he  fined 
in  the  same  amercement  Catyayana  has  explained  the  plea  of  prior  deci- 
lion. 

CCLXXIL 
Cattatana  :— If  a  man,  though  cast  at  law,  revive  the  suit,  he  should 
be  considered  as  one  previously  confuted,  and  is  called  an  appel- 
lant from  a  former  decision  {prdnnyayd). 

For  instance :  a  creditor  cast  in  a  snit  formerly  instituted  before  one 
umpire,  again  declares  before  another  judge,  "  this  man  is  my  debtor." 
That  claimant  should  be  answered  by  the  defendant  with  this  plea ; ''  he  has 
been  already  ct^st  by  me  :"  and  that  plaintiff  is  called  an  appellant  from  de* 
cision,  or  one  whose  suit  has  been  already  decided.  In  that  case,  whoever 
is  cast  shall  be  fined  ;  whether  the  claimant  be  castor  the  defendant,  in  con- 
sequence of  the  former  decision  appearing  to  be  unjust,  or  on  other  grounds. 
*' Likewise ;"  that  is,  he  shall  be  fined  in  double  the  sum. 

CCLXXIII. 
.  Menu  : — ^A  debt  being  admitted  by  the  defendant,  be  must  pay  five 
in  the  hundred  as  a  fine  to  tlie  king;  but  if  it  be  denied,  and  proved^ 
twice  as  much  :  this  law  was  enacted  by  Menu. 
This    text  is    expounded  by   Cull^gabhatta,   Chandeswaba,   and 
others,  as  relating  to  fines.     Consequently,  a  debt  beinsr  first  disowned,  but 
afterwards  voluntarily  admitted  by  the  debtor,  on  his  being  merely  brought 
into  court,  he  must  pay  an  amercement  of  five  in  the  hundred,  or  a  twentiefii 
part  of  the  debt.     But  if  it  be  denied,  and  the  debtor  persist  in  disowning  it 
even  in  court,  and  if  it  be  proved  with  much  trouble  by  a  writing  or  by  the 
.evidence. of  witnesses  or  the  like,  he  must  pay  twice  as  much,  or  ten  in  tbe 
hundred.     Culli&oabhaxia  concurs  in  this  exposition. 

On  the  subject  of  the  first  hemistich,  NIbbda  propounds  a  law  : 
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CCLXXIV. 

Nareda  : — But  if  a  rich  debtor,  through  dishonest  perverseness,  pay 
not  his  debt,  the  king  may  take  only  a  twentieth  part  of  the  sum, 
if  circumstances  be  very  favourable  to  the  debtor y  or  if  he  acknowledge 
the  debt  in  court. 

That  sum  which  a  rich  debtor  withholds  through  dishonest  perverse* 
ness  the  king  shall  compel  him  tK)  pay  to  his  creditor,  and  may  himself  take 
as  a  lice  a  sumr-amounting  to  a  twentieth  part  of  the  debt :  and  this  must 
be  understood  when  the  debtor  voluntarily  confesses  the  debt  in  court ;  for 
it  corres{K>nds  with  the  text  of  Mbnu  ordaining  five  in  the  hundred. 

And  this  alternative  in  respect  of  moderate  fines  should  be  regulated 
by  the  qualities  of  the  debtor,  his  class,  and  his  circumstances. 

The  Retndcara. 
On  the  subject  of  the  last  hemistich,  YAJNYAWALcrA  propounds  a  rule: 

CCLXXV. 
Yajntawalcya  : — A  debtor  shall  be  forced  to  pay  to  the  king  ten  in 
the  hundred  of  the  sum  proved  against  him ;  and  the  ci'editor,  hav- 
ing received  the  sum   due,  must  pay  five  in  the  hundred  towards 
defraying  the  charges  ofjudicaiure. 

The  sum  being  proved,  the  debtor  shall  be  forced  to  pay  ten  in  the 
hundred  as  a  fine  to  the  king,  making  good  that  amercement  out  of  his  own 
funds.  The  very  same  gloss  is  delivered  in  the  Dipacalied ;  and  this  must 
be  acknowle<lged  a,*  the  opinion  entertained  by  the  author  of  the  Mitdcshard. 
It  concerns  the  denial  of  a  debt ;  for  it  coincides  with  the  text  of  Menu,  *'  if 
it  be  denied,  twice  as  much"  (GCLXXIII). 

The  last  part  of  the  text  of  Y1jnya.walcya  conveys  this  sense ;  the 
creditor  also,  having  recovered  his  debt  awarded  by  the  king,  must  pay  five 
in  the  hundred  or  a  twentieth  part  to  him  as  wages^  or  towards  defraging 
the  charges  of  judicature. 

A  man,  subject  to  amercement  under  these  texts,  shall  be  forced  to  pay 
double  the  debt,  a  sum  equal  to  the  debt,  or  ten  in  the  hundred,  the  fine 
being  mitigated  according  to  the  degree  of  virtue  he  possesses,  or  other  cir- 
cumstances taken  into  consideration.  This  is  declared.  But  if  the  debtor, 
coming  into  court,  confess  the  debt,  he  shall  only  be  forced  to  pay  half  as 
much.  This  is  also  declared.  Consequently  a  priest,  a  virtuous  soldier  or 
the  like,  and  a  very  indigent  debtor,  must  pay  five  in  the  hundred  ;  but4f 
he  persist  in  his  denial  even  in  court,  ten  in  the  hundred  ;  for  this  conduct 
is  supposed  to  be  preceded  by  knowledge  of  the  fact:  but  if  he  were  uncon- 
scious, half  as  much.  In  general,  a  rich  soldier  and  the  like  shall  be  fined  i|i. 
a  sum  equal  to  the  debt,  or  in  half  that  amercement,  according  to  circum* 
stances  as  abovementioned,  if  he  deny  the  debt  through  ignorance  ;  but 
twice  as  much  if  he  were  conscious  of  owing  the  sum. 

On  this  subject  Chakduwaba  has  said- in  his  gloss  on  the  last  hemis- 
tich of  the  text  (CCLXXIil),  'he  shall  be  fined  in  twice  as  much  as  is  the 
amount  of  the  debt.'  That  is  liable  to  objection  ;  for  it  would  be  a  vain 
repetition  of  the  double  sum  mentioned  in  another  text  of  Mbfit  (CCLXV.) 
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>  In  like  manner  should  the  various  fines  on  the  creditor,  in  the  case  of  a 
false  claim,  be  regulated  according  to  class  andjso  forth.  Nabsda  mentions 
a  distinction  in  respect  of  the  servile  class : 

CCLXXVI. 
Nabeda  : — Should  the  sons  of  twice-bom  men,  by   women  of  the 
servile  class,  advance  false  claims,  let  the  king  cause  their  tongues 
to  be  drawn  forth  and  pierced  with  a  sharp  instrument. 
As  for  the  following  opinion,  we  think,  it  appears  ina4nitf  ible,  because 
it  is  unauthorized  by  Chajtbiswaba,  ViOHMPATi,   d^LA^ANi,  Ci7i.l6ca- 
BHATTA,  and  Bhayadsta. 

The  phrase  in  the  text  of  Tajnyawaloya  (CCLXXV),  which  is  ex« 
plained  *'  shall  be  forced  to  pay  by  the  king,*'  being  adduced  in  reply  to  the 
question  arising  on  the  preceding  text  (CCLXXYlil),*  '  by  whom  shall  he 
be  forced  to  pay  his  debts  in  the  order  in  which  they  were  contracted  P' 
there  is  in  fact  a  neestary  repetition.  Or  the  first  text  (CCLXXVIII) 
relates  to  the  case  of  two  or  more  creditors,  but  this  text  (CCLXXV)  sup* 
poses  the  case  of  a  single  creditor.  Hence  the  creditor,  having  received  the 
sum  due,  must  pay  five  or  ten  in  the  hundred,  since  it  is  a  rule,  that  'an 
alternative  is  admitted  in  law,  if  a  question  can  be  proposed,  which  U  thereby 
eatiefiedf*  he  must  pav  either  five  or  ten  in  the  hundred  :  such  is  the  alter- 
native, and  that  is  settled  in  practice.  For  instance ;  if  the  creditor  must 
pay  five  in  the  hundred  when  the  debt  is  confessed  to  be  due,  then^  should 
the  debtor  confess  it  in  court,  but,  through  dishonest  perverseness,  pay  it 
not,  the  king,  enforcing  payment,  shall  take  from  the  creditor,  towards 
defraying  the  charges  of  judicature,  five  in  the  hundred,  that  is  a  twentieth 
part  of  the  debt,  as  directed  by  Menu,  Tajnyawaloya,  and  Nabkda, 
concurring  in  the  same  precept  (CCLXXIII,  CCLXXV,  and  CCLXXiV). 
If  the  debt  be  denied,  and  the  defendant  plead  in  the  king's  court,  ^'  I  owe 
nothing,"  the  king  may  exact  twice  as  much  or  ten  in  the  huudred,  that  is 
a  tenth  part,  as  authorized  by  Mknu  and  YIjnyawalcya  (CCLXXIII  and 
CCLXXV;  :  and  the  expression  in  the  text  of  Yajnyawaloya,  '*  of  the  sum 
proved  or  recovered,"  is  properly  put  in  the  fifth  case:  and  the  terms, 
"  through  dishonest  perverseness,"  in  the  text  of  Nasbda,  are  also  pertinent ; 
for,  on  any  other  construction,  there  could  be  no  fine  of  a  twentieth  part 
imposed  on  the  debtor ;  and  it  would  be  improper  to  exact  no  greater  fine 
than  a  twentieth  part,  since  he  is  stated  as  acting  wilfully,  through  dishonest 
perverseness.  What  then  is  the  import  of  the  following  rule  of  Vishnu  ; 
for  he  mentions,  as  a  fine,  the  tenth  part  to  be  paid  to  the  king  P 

ccLxxvn. 

Vishnu  : — If  a  ereditor  sue  before  the  king,  and  fully  prove  his  de- 
mand, the  debtor  shall  pay,  as  a  fine  to  the  king,  a  tenth  part  of  the 
sum  proved ;  and  the  plaintiff,  having  received  the  sum  due,  ahall 
pay  a  twentieth  part  of  it  towards  defraying  the  charges  ofjudioature. 
This  can  be  no  objection ;  for  CHANnftsWARA  describes,  as  a  secondary 
fine,  the  sum  whioh  must  be  paid  by  the  creditor : '  although  the  creditor  he 
void  of  offence,  the  king  may  exact,  as  a  fine,  a  twentieth  part  of  the  sum  for 

*  In  the  code  of  YAjntawahcta,  the  verse  CCLXXVIII  immsdiately  precedes  the  v^e 
CCLXXV.    (See  YAjhtawaixtta,  ch.  if.  v.  41  and  42.) 
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enSbrotng  patyment  of  it/  Consequently  the  debtor  must  pay  the  sum  in*tfae 
presenoe  of  the  king,  and  discharge  the  debt  due  to  his  creditor ;  and  the 
creditor,  having  received  liis  due,  must  pay,  as  a  fine,  the  tenth  or  twentieth 
part  of  the  8«ni :  such  is  the  construction  according  to  this  opinion.^  But 
we  hold  it  proper  to  reject  this  interpretation,  for  the  reason  above  mentioned. 
Others  quote  the  Dipacalkd,  that '  the  various  fines  sliould  be  regulated 
by  other  texts  of  law,  according  to  the  existence  or  non-existence  of  an  un- 
mitigated offence.*  From  a  creditor  of  the  priestly  class,  five  or  ten  in  the 
hundred  cannot  be  taken  without  offence ;  for  it  is  declared  by  Misba,  that 
the  property  of  a  priest  should  on  no  account  be  taken  by  the  king ;  and  it 
is  forbidden  in  the  Mahdbhdrata  when  treating  of  the  duties  of  king^,  and 
on  other  occasions,  to  take  wealth  from  Brdkmana*.  But  punishment  may 
be  inflicted  on  Brdkmanat;  for  the  punishment  of  mutilation,  suck  a»  cut- 
ting off  the  hand,  is  mentioned  in  the  dialogue  between  Sano'ha  and 
Lig'hita  contained  in  the  l^ahdbharata  ;  and  the  jewel  which  he  wore  on 
his  head,  was  taken  from  A6wat'u1m an  :  accordingly  the  gem  yitddedby 
A6wAT*HAMAK,  IS  mentioned  in  the  first  book  of  the  Mahdbh&rata, 

Tlie  SA  BhigancUa: — Ignominious  tonsure,  confiscation  of  effects, 
and  banishment  from  the  realm,  are  the  punishments  of  reputed 
priests  ;t  no  other  oor|)oral  punishment,  or  pecuniary  penalty j  is 
allowed. 

'*  Tonsure ;''  shaving  the  hiiir.  **  Confiscation  of  effects ;"  seizure  of 
property.  "  Banishment  from  the  realm  ;"  expulsion  from  the  country. 
This  has  been  sufficiently  explained ;  and  it  has  been  here  mentioned  merely 
for  the  sake  of  illustration. 

In  a  matter  of  debt,  or  the  like,  the  demand  should  be  proved  by  the 
evidence  of  witnesses  and  so  forth  ;  but  if  that  be  impracticable,  by  ordeal : 
if  popular  proof  can  be  obtained,  there  shall  be  no  recourse  to  ordeal.  This 
will  be  elucidated  under  the  title  of  Administration  of  Justice. 

Sliould  there  be  many  creditors  of  the  same  debtor,  to  whom  shall  his 
due  be  first  paid,  to  whom  last  ? 

CCLXXVIIL 
YAjntawalcta  2— a  debtor  shall  be  forced  to  pay  his  creditors  in 
the  order  in  which  the  debts  were  contracted,  af^or  first  discharg- 
ing those  of  a  priest  or  of  the  king. 

CCLXXIII. 
A  debt  being  mdmitied  by  l^e  defendant,  he  (the  pUdntiff)  must  pay  five  in  tlie  hundred ; 
but  if  it  be  denied,  twice  as  much. 

COLXXIV. 
But  if  a  rich  debtor,  through  dishonest  peiverseness*  pay  not  his  debt,  the  king  may  take 
only  a  twentieth  part  of  the  sum/rom  th»  creditor.  ^ 

CCLXXV. 

A  debtor  shall  be  forced  to  pay  l^  the  king :  and  out  of  the  sum  proved  »»£««»^«3i»Ji« 
creditor,  who  receives  his  due,  must  pay  ten  or  five  in  the  hundred,  aecardtnff  to  ctrcum- 
§ttinc9$» 
•  To  understand  the  comment,  it  may  be  requisite  to  sUte  the  texts  as  they  would  be 
translated  were  this  interpretation  received. 

t  Literally,  kinsmen  of  Brahma  ;  bv  whidimust  be  understood  priests  by  birth,  yet 
not  strictly  observing  the  duties  of  their  class. 
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On  the  competition  of  several  creditors,  a  Brdhmana^  a  dhatriya^  and 
so  forth,  the  debt  of  the  BrAhmam  shall  be  first  paid  ;  and  afterwards  the 
rest  in  their  order,  as  they  were  contracted :  that  in,  the  sum  which  was 
first  lent  shall  be  first  paid,  that  which  was  next  lent  rhall  be  next  discharg- 
ed :  such  is  the  sense  of  the  text.  The  debts  shall  not  be  liquidated  by  a 
distribution  of  proportionate  shares  of  the  debtors  assets ;  nor  shall  the  pri- 
ority or  subsequence  of  the  debt  due  to  the  Brdhmana  be  examined*:  for  the 
law  does  not  direct  it.  But,  should  there  be  several  creditors  of  the 
priestly  class,  the  order  in  which  the  debts  were  contracted  must  be  admitted. 

On  the  competition  of  a  CthtUriya  and  a  VmUya,  the  debt  of  the 
Cihatriya  be  first  paid,  and  next  that  of  the  VatMya^  for  TIjkta.- 
WALOTA  says,  "  after  discharging  those  of  the  king."*  Again  ;  on  a  similar 
competition  of  a  Vaigya  and  a  ''sAdra,  the  debt  of  the  VaityR  shall  be  first 
discharged,  and  next  that  of  thelSudra.  In  like  manner,  should  a  triple  suc- 
cession be  admitted  in  regard  to  creditors  of  mixed  classes,  ranking  in  three 
degrees,  highest,  middlemost,  and  lowest :  and  should  a  creditor  of  the  ser- 
vile tribe  claim  with  one  of  a  mixed  class,  the  same  should  be  understood 
according  to  circumstance:)  of  relative  preeedenee. 

On  this  subject  Chah dbswara  says,  *  should  there  be  at  once  creditors 
of  various  classes,  the  priest  shall  be  first  paid,  and  next  the  soldier  and  the 
rest;  but  if  the  creditors  be  of  the  same  class,  the  debts  must  be  paid  in 
the  order  in  which  they  were  contracted.'  By  saying,  *  if  they  be  of  the 
same  class,'  it  is  evidently  meant  that  the  order  of  the  classes  should  be 
taken,  if  many  debts  be  due  to  men  of  different  classes.  The  same  meaning 
is  expressed  in  the  gloss  of  the  Mitdcshard :  '  if  the  creditors  be  of  equal 
'  class,  the  debtor  shall  be  compelled  by  the  king  to  pay  the  debts  in  the 
'  same  order  in  which  they  were  contracted ;  but  if  there  be  variance  of  class, 
'  in  the  order  of  the  elagges,  sacerdotal  and  the  rest.'  For  **  the  order  in 
which  the  debts  were  contracted,"  is  there  applied  to  the  case  of  equal  class ; 
and  the  order  of  classes,  sacerdotal  and  the  rest,  is  there  prescribed  in  the 
case  of  unequal  class.  There  is  no  difficulty  in  supposing  the  same  meaning 
«  in  the  gloss  of  the  Lipacalicd : '  should  there  be  more  creditors  than  one,  the 
*  debtor  shall  be  forced  to  pay  the  debts  in  the  order  in  which  they  were  con- 
'  tracted  ;  biU  if  there  be  at  once  creditors  of  the  priestly  and  military  class, 
'  and  so  forth,  he  shall  be  forced  to  pay  the  sums  due  to  the  Cehatriya  and 
'  the  rest,  after  first  discharging  the  debt  of  the  Brdhmana,  even  though  last 
'contracted.' 

CCLXXIX. 

Catyayana  : — If  there  be  many  debts  at  once,  that  vrhich  was  first 

oontracted  shall  first  bo  paid,  after  those  of  a  king  or  of  a  priest 

learned  in  the  VSda.^ 

'*  Of  a  priest  learned  in  the  Vdda;**  after  the  death  of  a  Brdhmana. 
"  Of  a  king ;"  of  a  Cehatriya.  This  text  is  also  intended  to  show  a  case  of 
preferrable  payment  in  the  order  of  the  classes.  It  roust  therefore  be  under- 
stood in  the  same  sense  as  above  mentioned. 

*  Whieh  may  be  andantood  generally  of  the  Military  cUun. 
t  "  Bat  when  the  effects  are  few,  the  creditors  nameroas,  and  the  debtor  ii  sold  into  sla- 
very, all  shall  receive  their  thar^  qfihe  price,  io  proportion  to  their  joet  demaodi,  beeansa 
there  are  not  assets.**  I  cite  this  pastaffefrom  the  Viv&da  Chandra^  becanse  it  contains  a 
nila  aflBrmed  by  f  he  Mt^hUa  school,  and  extended  to  the  case  where  the  debtor*!  effects  only 
are  sold. 
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CCLXXX. 

Catyayama  : — If  all  the  contracts  were  written  in  one  day,  the  debts, 
payment,  subsisting  demand,  and  interest,  shall  be  eqaal ;  otherwise, 
in  order  of  time. 

From  the  expression  *'  in  one  daj  "  it  appears  that  no  acooont  should 
be  taken  of  the  priority  and  subsequence  of  several  debts  contracted  on  the 
same  day ;  else  the  text  would  be  nearly  unmeaning.  Consequently,  the 
construction  of  the  phrase  is  this  :  if  the  contracts  were  written  in  one  dmf^ 
that  is,  of  debts  contracted  with  many  persons  were  reduced  to  writing  in  oae 
day,  payment,  subitistiiig  demand,  and  interest,  shall  be  equal  in  respect  of  those 
debts.  Therefore,  collecting  all  the  assets  of  the  debtor,  which  are  forth, 
coming,  the  creditors  should  divide  them  in  shares  proportionate  to  the 
amount  of  their  respective  debts  A  distribution  of  shares  proportionate  to 
the  amount  of  the  debts  may  be  thus  exemplified :  ten  iuvemat  are  due  to  one, 
two  to  another,  and  four  to  a  third,  but  the  assets  of  the  debtor  amount  to 
eight  %uvema$  only ;  in  this  case  halt  a  9uvema  shall  be  received  for  each 
miverna;  and  he  to  whom  ten  iuvemoM  are  due,  shall  receive  five  suvernas  ; 
he  to  whom  four  iuvemai  are  due,  two  tutemai  ;  and  he  to  whom  two  str- 
pernoM  are  due,  one  tuvema.  But  it  must  be  understood,  that  in  this  case 
the  principal  and  interest  are  added  together.  Hence,  if  one  have  a  claim 
for  interest  specially  stipulated,  or  the  like,  and  the  other  for  legal  interest 
only,  the  interest  being  unequal,  the  payment  to  each  shall  be  regulated  by 
the  interest  receivable  by  him.  But  if  some  part  of  the  interest  have  been 
received  by  any  one  creditor,  that  shall  not  be  required  from  him,  but  it  shall 
be  deducted  from  his  debt.  However,  in  the  case  of  interest  by  enjoyment, 
the  principal  only  shall  be  admitted  in  the  account.  For  instance :  the 
principal  sum  amounts  with  interest  to  ten  iuvernms,  and  two  tuvemoi  have 
been  received  on  a  former  day;  the' remainiti^  eight  suremoM  only  shall  be 
admitted  on  a  subsequent  dav,  when  a  dividend  is  made :  the  two  nrvrrnas 
received  on  a  former  day  shall  not  be  confounded  with  the  debtor's  assets, 
for  that  debtor  has  no  title  to  money  actually  received  by  the  creditor. 
But  afterwards  he  shall  not  have  enjoyment  of  the  whole p2r«^c,  for  the  debt 
is  lessened  in  comparison  with  the  former  due.  Nor  shall  the  creditors  divide 
that  pledge,  since  it  is  possessed  by  one  creditor  alone.  In  fact,  the  creditor, 
who  has  received  a  pledge  to  be  used,  shall  not  receive  a  shar?  of  the  divi  Jend ; 
for  he  has  trusted  to  the  chattel  possessed  by  him  for  the  rec<»very  of  his 
debt.  He  also  who  has  a  pledge  for  custody  in  his  power,  such  as  a  copper 
caldron  or  the  like,  shall  have  no  share  of  the  dividend  ;  but  be  may  demand 
the  sale  of  the  pledge.  Yet,  if  the  debtor  or  any  other  person  say,  '*  this 
man  has  in  his  possession  a  chattel  belonging  to  the  debtor,  let  it  be  sold 
and  shared  by  all  the  creditors,"  that  shall  not  be  done ;  for  the  debtor 
cannot  sell  a  chattel  possessed  by  the  creditor,  and  the  debtor's  title  to  the 
fledge  is  at  that  time  limited.  It  is  the  same  also  in  other  cases.  In  short, 
ascertaining  and  writing  down  the  debts  of  all  the  erediiare,  with  the  inter- 
est due  on  them,  a  distribution  of  the  debtor's  assets  should  be  made. 

All  this  should  only  be  done  when  the  term  has  elapsed.  Hence,  if 
debts  be  contracted  with  several  persons  in  one  day,  and  the  term  of  one  loan 
be  two  years ;  of  another,  four  years,  of  a  third,  five  years :  in  this  case, 
should  a  distribution  be  made  at  tha  dose  of  the  fourth  year,  no  dividend 
shall  be  received  by  him  who  claims  under  a  contract  for  the  term  of  fire 
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years ;  for  his  claim  is  weaker,  since  the  term  is  unexpired.  If  he  be  so  for- 
tunate as  that  the  debtor  should  survive  and  acquire  wealth,  then  shall  that 
debt  be  discharged.  Should  a  further  distribution  of  assets  be  made  after 
the  expiration  of  the  fifth  year,  he  shall  receive  an  equal  ditidend  in  propor- 
tion to  the  debts  then  due  :  the  whole  assets,  or  a  larger  share,  shall  not  be 
received  by  the  creditor,  who  received  no  dividend  at  the  former  distribution; 
for  no  law  ordains  it.     This  and  other  points  may  be  argued. 

But  if  tlie  debts  of  all  the  creditors  be  not  fully  discharged,  they  may 
preserve  their  claim  for  the  remainder.  This  also  must  assuredly  be  propor- 
tionate to  the  original  debts,  since  the  dividend  woe  to.  Therefore  the 
legislator  adds, ''  subsisting  demand,*'  or  literally  preservation  ;  the  term  is 
synonymons  with  the  owing  of  the  debtor.* 

If  the  debtor's  assets  only  suffice  for  the  discharge  of  interest  due  to  all 
the  creditors,  or  to  any  one  of  them,  then  interest  only  shall  be  received,  but 
the  principal  shall  bear  no  further  interest.  However,  when,  in  consequenoe 
of  a  term  having  been  stipulated,  a  distribution  of  assets  is  made  before  the 
period  which  would  regularly  double  the  debt,  it  may  bear  further  interest 
/ifter  the  dividend.  Therefore  the  Sage  adds  "  and  interest."  It  is  aleo  the 
practice,  for  a  creditor  not  to  wio^^i  payment  of  his  principal  while  interest 
remains  due.  It  follows,  that,  if  debts  have  been  contracted  with  two  or 
more  creditors  on  one  day,  a  preference  being  then  disallowed,  if  the  debtor 
cannot  fully  disohai*ge  all  the  debts,  whatever  assets  are  found,  shall  be 
taken  by  all  the  creditors,  and  their  further  demand  may  be  retained ;  or  the 
interest  may  be  received,  and  the  principal  remain  due. 

This  may  be  observed  ;  if  he,  by  whom  no  term  was  stipulated,  demand 
the  debt,  a  dividend  shall  be  paid  to  him  ;  if  he  do  not  demand  it,  but  the 
period  in  which  a  debt  is  doubled  be  past,  the  debtor  should  call  him  and 
pay  the  sum.  In  like  mAnner,  should  the  term  of  any  man's  loan  be  expired, 
the  debtor  should  call  him.  But,  if  any  creditor  be  absent  in  a  fbreign 
country,  his  dividend  should  be  deposited  with  a  confidential  person.  Buoh  is 
the  full  meaning  of  the  law. 

The  following  text  propounds  a  distinction  : — 
CCLXXXI. 
OattItana  : — That  capital  on  which  it  is  proved  that  the  assets  were 
gained,  and  no  other  debt,  mnst  be  repaid  by  the  debtor  out  cf 
those  assets. 

'  If  there  be  at  once  many  creditors  of  the  sacerdotal  and  other  classes,  he 
through  whose  loan  the  assets  were  gained  must  be  paid  out  of  those  assets ; 
not  any  other  creditor.  Should  a  surplus  remain,  it  shall  be  paid  to  the  other 
ereditors,  by  a  dividend,  or  in  the  order  of  classes.  For  example  :  borrowing 
a  sum  from  one  man,  and  therewith  paying  the  revenue  which  is  due  to  the 
king  by  the  custom  of  the  country,  or  supporting  his  own  dependants  and 
the  Kke,  the  debtor  conducts  agriculture ;  the  produce  of  that  culture  is  apt- 
plicable  to  the  payment  of  the  debt  due  to  that  creditor  alone.  But  if  he 
borrow  money  from  another  man,  and  daring  the  season  of  eultare  perform 
other  work  to  avoid  idleness,  that  loan  must  also  be  oonsidered  as  aj^lied  te 

*  Tbit  exposition  appesn  onsatiafkctory ;  raahima  is  ■ynonyiBoiis  with  d^Urmfa,  in  sows 
MOMS,  Bot  in  alL  Sir  W.  JoRM  traaritled  H  «•  fnrvfits  of  a  pl«dg«  or  tl|e  like."  Nevertbslfli, 
I  fsUow  tbe  gloM. 
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husbaudry,  which  was  his  chief  employment :  and  such  is  the  practice.  But 
a  debt  contracted  for  the  charges  of  celebrating^  nuptials  or  the  like,  even 
though  it  be  contracted  on  the  same  day,  constitutes  a  weaker  claim  in  res- 
pect of  wealth  acquired  by  agriculture,  Hince  it  was  not  applied  to  that 
purpose. 

Again  ;  in  the  case  of  commerce  and  the  like,  assets  gained  by  traffick, 
and  similar  means,  are  applicable  to  the  payment  of  the  creditor  claiming  a 
debt  contracted  for  the  purchase  of  goods,  for  the  discharge  of  the  king's 
duties,  for  the  maintenance  of  servants,  and  so  forth.  In  like  manner,  bor- 
rowing a  sum  from  one  man,  he  redeems  a  pledge  hypothecated  to  another ; 
in  that  case,  should  the  debt  remain  undischarged,  he  must  deliver  or 
sell  that  pledge  for  the  payment  of  that  creditor  and  no  other :  he  has  no 
right  to  pledge  the  chattel  to  any  other  man.  Again;  a  husbandman  culti- 
vates land  belonging  to  a  certain  person ;  and  the  landlord  borrows  money 
from  the  husbandmati,  or  the  husbandman  from  his  landlord  ;  in  either  case, 
the  debt  of  that  creditor  alone  shall  be  discharged  out  of  the  grain  produced 
from  that  land :  for  those  assets,  consisting  in  grain,  were  produced  from 
that  capital,  whether  land,  or  seed  and  plough.  Such  is  the  consistent 
method  of  Ghaicdeswaba  and  the  rest. 

However,  should  he  deliver  those  assets  to  another  person  through  mis* 
take,  or  hypothecate  that  pledge  to  another  creditor,  the  act  is  valid  ;  for  the 
assets  were  the  property  of  the  debtor.  Nevertheless,  the  creditor  may  forbid 
it;  and  if  the  debtor  slight  that  opposition,  he  shall  be  fined.  In  like 
manner,  even  though  unopposed,  if  he  do  so  deliberately,  he  shall  be  fined ; 
for  the  reason  of  the  law  is  the  same.  This  should  also  be  argued  in  the 
case  of  payment  to  a  favowred  creditor  neglecting  the  order  in  which  the 
debts  were  contracted,  or  the  order  of  classes. 

Here  a  question  occurs  for  consideration.  If  the  landlord  or  the  hus- 
bandman above  mentioned  first  borrowed  money  from  another,  pledging  to 
him  the  produce  of  the  land  for  that  year,  and  afterwards  receive  a  loan 
from  the  husbandman  or  landlord,  in  that  case — who  shall  be  paid  out  of 
that  produce?  To  this  question  it  is  answered,  the  whole  shall  not  be  paid  to 
the  last  creditor ;  for,  were  it  so,  there  could  be  no  such  practice  in  money- 
lending  as  that  of  pledging  the  produce  of  land  owned  or  cultivated  by 
another ;  nor  shall  it  he  paid  to  the  first  creditor,  for  the  text  would  be 
almost  unmeaning,  since  no  loan  would  be  made  without  a  pledge,  lest  a 
subsequent  hypothecation  invalidate  the  prior  lien.  To  this  it  may  be 
replied,  since  the  subsequent  loan  had  not  taken  place  when  the  pledge  was 
made,  there  can  be  no  such  lien  on  the  land  ;  the  hypothecation  is  therefore 
valid,  and  a  subsequent  loan  cannot  annul  the  valid  hypothecation,  and 
establish  such  a  lien  :  it  is  therefore  reasonable  that  the  debt  of  the  mort- 

fagee  should  alone  be  discharged.  However,  the  second  creditor  resists  the 
isposal  of  the  produce  until  his  own  debt  be  paid.  This  many  excellent 
persons  maintain.  We  hold,  that  an  hypothecation  subsequent  to  such% 
debt,  which  gave  a  lien,  is  not  valid ;  and  the  text  therefore  is  not  unmeaning. 
But  some  lawyers  say,  the  text  of  Cattayana  (CCLXXXI)  should  be  other- 
wise applied.  A  lien  immediately  arises  on  that  produce,  similar  to  a  pledge ; 
since  there  is  no  authority  for  a  reference  to  the  time  of  contracting  the 
debt.  Hence  the  last  creditor  should  alone  be  paid.  But  if  the  mortgagee, 
aifirsi  declaring,  "  I  will  not  lend  the  sum,"  at  length  accepts  the  pledge 
with  the  assent  of  the  other  party,  the  hypothecation  is  valid. 
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The  dwtribution  ofdividendsyhovXd  be  made  in  the  presence  of  the  king's 
officers,  or  of  arbitrators,  to  remove  the  apprehension  of  unmitigated  offence  ; 
the  debtor  should  not  make  the  distribution  in  the  privacy  of  his  own  house. 
This  has  been  sufficiently  discussed. 

CCLXXXIL 

Yajnyawaloya  : — When  the  debtor  has  paid  the  debt,  let  him  cause 
his  writing  to  be  torn,  or  another  to  be  made  as  his  acquittance  ; 
but  a  debt  contracted  before  witnesses,  must  be  discharged  before 
witnesses. 

When  the  debt  is  fully  discharged,  let  the  debtor  cause  the  writing 
to  be  torn  :  but  if  the  note  be  missing,  let  him  cause  Huother  writing  to  be 
made  as  his  acquittance.  A  debt  contracted  before  witnesses,  he  should  dis- 
charge before  witnesses.  The  J}ipaedliod. 

He  should  cause  the  writing  to  be  so  torn,  or  cancelled,  that  it  may  not 
be  again  produced  on  another  occasion.  But  if  the  writing  were  attested, 
the  payment  should  be  made,  and  the  deed  cancelled,  before  witnesses ;  for 
such  is  the  import  of  the  text,  *'  a  debt  contracted  before  witnesses,  Ac." 
else  it  might  be  suspected  that  the  debt  was  undischarged.  *'  As  his  ac- 
quittance ;"  the  term  is  in  the  seventh  case,  with  a  causid  sense.  Let  him 
cause  another  writing  to  be  made ;  namely,  that  which  is  denominated  a 
written  discharge  or  acknowledgement  of  payment.  This  also  should  beat- 
tested,  or  be  made  in  the  creditor's  own  handwriting ;  as  suggested  by  a  text 
cited  in  the  Vyavahdra  taiwa,  and  already  quoted  in  this  work  (XIII). 

The  form  of  the  writing  should  be  regulated  by  the  established  custom 
of  the  country,  and  it  has  been  already  mentioned  in  the  discussion  on  writ- 
ten contracts  of  debt :  the  very  same  form  should  be  admitted  in  the  present 
case ;  for  it  is  directed  generally,  that  *'  whatever  contract  shall  have  been 
concluded  by  mutual  consent,"  a  written  memorial  of  it  should  be  executed 
in  that  form  (XVI).  But,  since  that  text  is  placed  under  the  title  of  Loans 
and  Deposits,  the  name  of  the  lender  or  owner  is  directed  to  be  first  inserted  in 
the  writing  :  here  the  reverse  should  be  done ;  for  the  word  lender  there  intends 
the  person  whom  the  obligation  regards ;  that  is,  him  to  whom  the  writing 
is  delivered.  Hence,  in  a  deed  of  gift,  the  name  of  the  donee  $hould  be  Jlrsi 
interied;  or  in  a  bill  of  sale,  the  name  of  the  vendee.  This  and  other  points 
may  be  argued.  But  in  fact,  says  a  certain  author,  the  debtor  is  at  that 
time  an  owner  delivering  hie  oum;  for  he  differs  in  nothing  from  one  who 
delivers  property.  Hence  the  variation  consists  in  this ;  that  the  debtor's  name 
should  be  first  inserted,  because  the  debtor  is  the  person  whom  the  obligation 
regards.  The  creditor  should  sign  his  name  on  the  top  of  the  writing  ;*  for 
the  word  "  borrower,"  in  the  text  of  Yajhtawalcta  (XVIII),  intends  the 
person  who  executes  the  writing*  This  and  other  points  should  be  under- 
stood. 

CCLXXXnL 
Vishnu  : — A  debt  contracted  only  before  witnesses,  may  be  discharged 
before  witnesses  only;  bufj  a  written  contract  being  fulfilled,  the 
writing  should  be  torn. 

*  There  is  an  inconsis^cy  in  rsgard  to  the  place  of  ligaaturti  whidi  I  caanat  well 
reconcile. 
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"  Bofore  witnesses  only ;"  else,  if  the  payment  be  unattested,  how  can 
the  debtor  prove  that  payment,  when  the  creditor  subsequently  sues  before 
the  king  for  the  debt  proved  by  verbal  or  other  evidence? 

OCLXXXIV. 
Narbda  : — Let  the  creditor  give  a  writing  after  the  debt  has  been 
acquitted ;  or,  if  that  cannot  be,  let  him  make  a  publtck  acknow- 
ledgement :  this  shall  be  a  mutual  acquittance  of  the  creditor  and 
debtor. 

Let  him  give  a  writing,  that  is,  a  written  discharge,  if  the  note  be  not 
at  hand.  *'  After  the  debt  has  been  acquitted  ;"  after  it  has  been  fully  dis- 
eharged.  ''  A  publick  acbnowledsrement ;"  a  declaration  made  before  uneon' 
oemed  persons,  that  the  debt  has  been  paid  by  this  man.      The  Jtetndcant. 

Consequently,  if  a  written  acquittance  cannot  be  given,  the  payment 
should  only  be  made  before  witnesses.  Should  no  writing  be  given,  nor 
attestation  made,  the  debtor  might  complain  before  the  king,  t n  these  toarde^ 
'*  he  has  exacted  from  me  more  than  was  due  ;"  or,  '*  he  refuses  to  give  a 
receipt."  Hence  the  creditor  also  would  need  an  acquittance ;  it  is  therefore 
said,  "a  mutual  acquittance  or  release.^* 

When  the  whole  sum  is  not  paid,  but  a  part  only,  how  should  the  bond 
be  cancelled  ?     For  this  cause  YIjntawalcta  adds  the  following  rule : — 

CCLXXXV. 

Yajntawalota  : — If  the  debtor  pay  by  little  and  little,  let  him  write 
the  sums  paid  on  the  back  of  his  written  contract,  or  let  the  creditor 
give  a  receipt  signed  by  his  own  hand. 

'*  A  receipt ;"  a  written  acknowledgement  of  a  sum  received. 

The  Retndcara. 

Let  him  write, ''  Such  a  sum  this  day  received  by  me,  in  part  hereof, 
from  such  one,  the  debtor."  But  the  form  must  be  regulated  by  the  current 
practice  alone.  In  his  receipt  should  be  written  the  sum  which  is  paid,  and 
the  date  on  which  that  very  sum  is  paid :  he  may  subjoin  sums  previously 
received.  Thus,  he  should  write,  "  so  much  money  received  this  day,  such 
sums  received  earlier,  making  in  all  such  a  sum  received  to  thi$  date,^*  Else, 
through  the  forgetful ness  of  his  creditor,  the  debtor  might  in  course  of  time 
obtain  several  receipts  for  a  single  payment ;  or,  although  that  have  not 
been  done,  the  creditor  might  allege  that  it  was  done.  This  distinction 
appears  admissible  in  our  apprehension. 

Prom  the  phrase  "  let  the  debtor  write  the  ^ums  paid,  &c."  it  appears 
th^t  the  debtor  alone  ^hpuld  write  the  sums  paid  by  himself  on  the  back  of 
the  written  contract :  but  the  receipt  should  be  written  by  the  creditor  j  for 
the  phrase  "  signed  by  himself"  may  be  properly  referred  to  the  creditor. 

CCLXXXVI. 

Vishnu  : — Part  only  being  paid,  and  the  writing  not  being  at  hand, 
let  the  creditor  give  an  acquittance  written  by  himself. 
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**  Part  only  being  paid  ;'*  the  whole  amount  of  principal  and  interest  not 
being  fully  discharged ;  (for  instance,  a  distressed  debtor,  unable  to  pay  the 
whole  sum  at  once,  pays  it  by  little  and  little,  from  time  to  time :)  in j  this 
case,  the  debtor  should  write  the  sums  paid  by  him  on  the  back  of  the  writ- 
ten contract ;  or,  the  deed  not  being  at  hand,  the  creditor  should  give 
another  writing  to  this  eflFect,  "  this  sum  has  been  received  by  me.*'  Such 
is  the  sense. 

But  if  the  writing  be  not  at  hand,  then,  even  if  the  whole  due  be  discharg- 
ed, the  creditor  must  give  a  writing  signed  by  himself  ;  therefore  does  the 
legislator  express,  "  and  the  writing  not  being  at  hand."  Or  the  noting  of 
partial  payments  on  the  back  of  the  bond,  as  mentioned  by  Yajntawalcta, 
and  the  acquittance  signed  by  the  creditor  himself,  as  mentioned  by  Vishnu, 
admit  of  two  cases :  if  the  writing  be,  or  be  not,  at  hand,  and  the  debt  be 
fully  or  partially  discharged,  the  creditor  should  give  an  acquittance  signed 
by  himself.  Herein  Ohandeswafa  concurs :  or  the  exposition  may  be  thus  ; 
if  the  writing  be  at  hand,  and  a  partial  payment  be  made,  it  should  be  noted 
on  the  back  of  the  bond,  and  a  separate  receipt  sliould  be  also  given,  agree- 
ably to  the  texts  of  both  Sages.  Should  the  creditor  subsequently  affirm, 
'^  this  debtor  obtained  the  writing  by  artifice  from  my  house,  and  has  writ- 
ten sums  on  it  though  never  paid,"  that  assertion  may  be  easily  confuted. 

If  the  creditor  produce  not  the  writing,  nor  give  one  signed  by  himself 
for  a  sum  received,  what  shall  be  done  ?  On  this  subject  Naurda  propounds 
ihefollovnng  text: — 

CCLXXXVII. 
Nareda  : — Having  received  a  sum,  the  creditor  should  give  a  receipt 
to  the  debtor  ;  but  he  who  refuses,  when  required  to  give  back  that 
for  which  lie  granted  no  receipty  shall  forfeit  the  remainder  of  tliedebt. 

"  Having  received  *'  the  interest ;  such  is  the  meaning.  He  who  refuses 
both  to  give  an  acquittance  and  repay  the  interest  when  demanded,  &c. 

The  Retndcara, 
"  Interest "  is  here  supplied.  The  term  signifies  the  interest  of  the 
debt.  But,  in  fact,  that  is  merely  intended  for  elucidation  ;  the  real  sense  is 
an  incomplete  payment.  The  use  of  supplying:  that  term  is  this  :  when  a 
part  of  the  principal  has  been  paid  to  the  creditor,  and  he  neither  gives  up 
the  writing,  that  the  payment  may  be  noted ^  nor  grants  a  receipt ;  in  that 
case,  even  though  the  creditor  may  be  disposed  to  repay  it,  the  debtor  does 
not  demand  the  sum  paid;  for,  were  it  repaid  to  the  debtor,  the  sura  would 
bear  further  interest  from  that  day.  Should  a  creditor,  who  has  received  a 
sum  from  the  debtor,  neither  permit  him  to  write  the  sum  paid  on  the  back 
of  the  contract,  nor  give  the  debtor  a  receipt  signed  by  himself,  surely  the 
debtor  will  re-demand  the  sum  paid  by  him  as  interest ;  if  the  creditor  aho 
refuse  to  restore  it,  he  shall  forfeit  the  remainder  of  his  debt.  The  forfeiture 
of  the  balance  is,  as  it  were,  a  fine  on  the  creditor  for  that  offence. 

CCLXXXVIII. 

Vrihaspati: — If  he  who  has  recovered  his  debt  by  the  mode  of  moral 
duty,  or  any  of  the  others,  refuse  to  write  a  receipt  on  the  note,  or 
to  give  an  acquittance,  the  sum  that  was  due  shall  be  forfeited. 
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That  creditor  who  has  enforced  paympnt  of  his  debt  bv  the  mode  of 
moral  doty,  or  any  of  the  others  above  mentioned,  but  wil]  not  permit  the 
debtor  to  write  the  sum  paid  on  the  back  of  the  note,  or,  if  this  were  imprac- 
ticable, who  refuses  to  give  a  receipt,  which  is  the  next  step,  shall  incur  this 
forfeiture.  *  Through  knavery'  should  be  supplied  in  tfie  t«xt.  It  also 
intends  attestation,  as  mentioned  by  NAreda  :  tlie  full  meaning  is,  if  he 
also  refuse  an  attestation  of  the  payment.  In  these  case^^,  the  sum  due  to 
the  creditor  would  be  forfeited  ;  the  mood  is  potential.  Because  the  sum 
which  has  been  actually  paid  cannot  be  proved  by  the  debtor  without  a 
writing  or  other  evidence ;  hence,  since  he  may  be  liable  to  pay  it  again,  the 
creditor  may  possibly  receive  more  than  his  just  due:  such  is  the  sense  of 
the  texfcr  Consequently,  over-exactionn  being  improper,  nothing  should  be 
done  which  tends  thereto.  But  if  any  one  do  that  which  ought  not  to  be 
done,  he  shall  surely  be  puninhed.  This  is  intimated  in  the  text  of  Vrihas- 
PATi.  Ic  is  therefore  absolutely  necessary  to  write  the  sum  on  the  back  of 
the  note,  or  grant  a  receipt  or  the  like :  such  is  the  full  sense  of  the  text ; 
and  punishment  consists  in  the  forfeiture  of  the  balance,  as  ordained  by 
Nabeda.  Since  no  law  law  directs  it,  the  fine  shall  not  be  received  by  the 
king.  This  exposition  of  the  text  of  Vr!haspati,  though  not  delivered  by 
tk\\j  former  author,  seems  elegant. 

Here  the  term  employed  {vriddhi)^  signifies  loss  or  forfeiture. 

The  Calpateru. 

For  the  verb  vardh  is  inserted  in  the  OafMcdmadh^Uf  with  the  sense  of 
fill,  and  cut ;  and  this  word  is  derived  by  the  substitution  of  vrtdh  for  vardh, 
a  change  which  often  occurs  with  this  sufBx.  Or  the  verb  vridh,  represent- 
ing the  verb  vurdh,  as  well  as  its  own  regular  sense  of  growth  or  increase, 
through  that  medium  presents  the  secondary  sense  of  abscission,  which  is 
the  regular  meaning  of  the  verb  vardh  ;  as  the  term  dwirepha  (two  rs.) 
signifies  a  black  bee,  through  the  medium  of  the  word  hharmara  (which 
contains  two  rs.)  ;  and  the  verb  a«,  sit,  preceded  by  the  particle  vpa^  signi- 
fies adoration  or  worship,  in  the  following  verse  of  the  Cuiumdnjali,  a  trea* 
tise  of  philosophy :  f 

He,  the  Supreme  Spirit,  is  here  described,  the  worship  (upasti)  of 
whom  wise  men  consider  as  the  road  to  heaven  and  final  beatitude. 

Consequently,  if  the  creditor,  through  knavery,  do  not  permit  the  sum 
to  be  written  on  the  note,  nor  give  a  receipt,  nor  cause  his  acknowledgement 
to  be  attested  by  witnesses,  he  shall  forfeit  the  sum  that  was  due,  namely 
the  sum  lent  by  him  :  and  the  forfeiture  must  be  understood,  as  in  the  text 
of  Nakkpa,  to  be  the  forfeiture  of  the  balance. 

The  Cdmadhenu  and  Helayudha  read  ndeau  vriddhim  avdpnuyat^  he 
shall  not  receive  advantage,  instead  of  tatya  tad  vriddhim  dpnuyat,  HelA- 
TUDHA  says  in  his  gloss :  '  if  the  creditor,  having  received  a  small  part  oj  the 

*  debi^  do  not  sufier  the  sum  to  be  written  on  the  back  of  the  note,  nor  give 

*  a  receipt,  then,  since  he  forfeits  the  remaining  sum,  he  receives  no  interest 

*  or  advantage  on  it ;  for  that  is  prevented  by  the  forfeiture  of  the  balance.' 
In  effect  there  is  no  variance  between  the  Calpaieru  and  HelAyudha. 

*  Taking  the  word  in  its  nsual  acceptation  of  interest,  Sir  William  Jones  translated  the 
tex^,  *'  the  debtor  shall  gain  the  interest  that  was  due,** 

t  By  UdatanAohabta  ;  a  treatise  written  to  prove  the  existence  of  God,  contested  bj  the 
Atheists  of  his  day. 
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The  refusal  to  write  a  receipt,  or  give  an  acquittance  for  the  sum  paid, 
must  be  understood  as  arising  from  an  intention  of  obtaining  a  second  pay- 
ment of  the  same  sum :  for,  otherwise,  there  would  be  an  inconsistency. 

The  Reindearm, 

*  Do  not  suffer  the  sum  to  be  written  on  the  note ;'  **  by  the  debtor" 
should  be  supplied. 

The  creditor  lends  money  solely  for  the  sake  of  gain ;  and  by  that  gain 
or  interest  he  receives  an  advantage  on  his  principal.  Should  even  the 
remaining  principal  be  forfeited,  how  can  he  obtain  advantage  from  the  prin- 
cipal sum  p  Consequently,  by  declaring  that  he  has  no  advantage  from  the 
sum  due,  the  forfeiture  of  the  remainder  is,  in  some  sort,  indirectly  suggested  ; 
since  the  text  coincides  with  that  of  Narkba.  '  For  that  is  prevented  by 
the  forfeiture  of  the  balance ;'  this  iH  a  repetition  intended  to  suggest  the 
penalty  as  the  immediate  cause  of  hU  obtaining  no  advantage.  Or  that 
gloss  may  be  read,  *  for  the  forfeiture  of  the  balance  is  the  subject  treated ;' 
that  is,  it  has  become  the  subject  through  the  text  of  NAreda.  '  He  shall 
not  receive  advantage/  suggests  the  penalty  of  losing  the  remaining  sum ; 
therefore  does  the  commentator  say,  '  for  the  forfeiture  of  the  balance  is  the 
subject,  <&c.'     Such  is  the  exposition  of  the  Calpatertt  and  H£LATUDHA. 

According  to  the  CdmadMnu  the  forfeiture  of  interest  only  is  mentioned; 
not  the  forfeiture  of  the  remaining  principal.  But  in  fact,  according  to  this 
opinion,  the  sense  so  far  explained  must  be  further  extended  to  the  same 
purpose :  else  there  would  be  a  contradiction,  repugnant  to  reason,  in  the 
forfeiture  of  the  balance  when  a  creditor  has  casually  written  no  receipt  or 
given  no  acquittance,  but  without  intending  to  obtain  a  second  payment  of 
the  same  sum,  while  on  ike  other  hand  a  less  penalty  fell  on  a  wilful  offhnee. 
Consequently  the  text  of  VrIhabpati  has  the  same  import  with  that  of 
Naeeda,  according  to  the  gloss  of  HelAtudha  and  the  rest.  Like  mutila- 
tion and  other  punishments  for  other  offences^  the  forfeiture  of  the  balance 
18  the  punishment  for  the  offence  of  refusing  to  write  a  receipt  and  so  forth. 

Some  interpreters  hold,  that  even  on  the  other  reading  {ne  chaivSpaqO' 
tarn  dedydt  tasya  tad  vriddhim  dpnuydt)  the  text  may  be  explained  in  its 
literal  sense,  consistently  with  the  gloss  of  the  Calpoterv,  as  denoting  a 
forfeiture ;  while  the  word  vfiddhi  retains  the  sense  of  gain,  for  the  last 
negative  is  connected  with  the  word  "  dpnuyat,  may  obtain,"  and  the  former 
negative  (in  the  preceding  hemistich)  is  connected  with  the  word  **  should 
write,"  as  well  as  with  the  word  *'  dedydt,  should  give." 

But  the  text  is  thus  expounded  in  the  Pdrijdta :  *  that  sum  which  has 
been  paid  by  the  debtor  to  the  creditor,  shall  obtain  interest ;  that  is,  it 
shall  carry  interest.'  Consequently,  as  tlie  sum  lent  by  the  creditor  shall 
be  received  back  from  the  debtor  with  interest  thereon,  so  shall  a  sum  which 
has  not  beeii  written  on  the  back  of  the  note,  or  for  which  no  receipt  has  been 
obtained,  be  received  back  by  the  debtor  from  the  creditor  with  interest 
thereon.     This  is  stated  by  the  Sage. 

The  creditor's  motive  may  be  generous.  Thus  a  thousand  eueemmi 
were  originally  received  by  the  debtor  from  the  creditor,  and  five  hundred 
suvemoi  have  been  subsequently  paid,  but  not  written  on  the  back  of  the 
deed,  nor  any  receipt  given  for  them  :  in  this  case  there  is  no  forfeiture  of 
interest  on  the  thousand  eupemoi  from  the  day  when  five  hundred  euvpmae 
were  paid,  but  interest  runs  on  the  five  hundred  euvemas  from  the  day  when 
they  were  paid,  and  that  interest  shall  be  paid  by  the  creditor  to  the  debtor. 
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At  the  time  of  settlement,  calculating  interest  in  favonr  of  both,  and  deduct- 
ing the  sum  paid  by  the  debtor,  with  Interest  thereon,  from  the  sum  lent  by 
the  creditor,  together  with  the  whole  amount  of  interest,  the  remainder 
only  shall  be  paid  by  the  debtor.  The  creditor  sustains  some  loss  by  this 
adjustment.  For  example  :  On  the  sum  of  one  thousand  suvemas,  interest 
at  the  rate  of  an  eightieth  part  amounts  in  one  month  to  twelve  suvernas 
and  a  half,  and  accumulates  in  six  months  to  seventy-five  suvemai  :  should 
five  hundred  tuvemas  be  paid  by  the  debtor  at  that  very  period,  and  the 
debt  be  finally  discharged  at  the  close  of  the  year,  the  payment  made  by  the 
debtor  has  accumulated  to  five  hundred  and  thirty-seven  suremas  and  a 
half,  and  the  sum  lent  by  the  creditor  has  accumulated  to  eleven  hundred 
and  fifty  suvermu;  and  deducting  therefrom  five  hundred  and  thirty-seven 
fuvemaa  and  a  half,  six  hundred  and  twelve  tuvemat  and  a  half  are  receiv- 
able from  the  debtor.  But  if  the  debtor  wrote  that  sum  as  paid  on  the 
back  of  the  note,  or  received  an  acquittance,  interest  amounting  to  seventy- 
five  tuvemat  was  receivable  when  the  five  hundred  tuvemas  were  paid :  and, 
deducting  that,  four  hundred  and  twenty  five  tuvemas  only  cease  to  hear  in* 
terest ;  for  so  much  only  of  the  principal  is  discharged,  and  ^ve  hundred 
and  seventy-five  iuvemat  remain  due  out  of  the  principal  sum.  Interest 
thereon  for  six  months  amounts  to  forty -three  iuvernas  two  mdshat  and  five 
raetieis  ;  adding  this  to  the  remaining  prineipaly  the  sum  due  amounts  to  six 
hundred  and  eighteen  tuvertuu  two  wdshai  and  five  raciieit.  The  g^n 
would  therefore  be  five  wvemoi  ten  mdihoi  and  five  raetioM ;  by  rejecting 
which  the  creditor  manifests  generosity. 

This,  according  to  all  opinions,  can  only  be  suitable  when  the  agree- 
ment was  made  for  interest  payable  at  fixed  periods.  In  some  instances  the 
debtor  would  sustain  a  loss.  For  instance  :  when  stipulated  interest  has 
been  fixed  by  the  creditor  at  the  rate  of  two  panas,  that  interest  is  receiv- 
able by  the  creditor  alone ;  but  legal  interest  only  shall  be  received  by  the 
debtor,  since  no  other  rate  was  expressly  settled.  When  a  sum  is  paid  by 
the  debtor  in  liquidation  of  the  debt,  further  interest  at  the  stipulated  rate 
ceases,  on  the  sum  paid,  from  the  date  of  payment :  but  when  the  sum  paid 
carries  separate  interest,  the  debtor  sustains  a  loss,  since  he  obtains  legal  in- 
terest only,  while  the  creditor  obtains  the  stipulated  interest.  It  may  be 
argued  similarly  in  other  ea$6$  according  to  circumstances.  With  an  igno- 
rant creditor  the  motive  may  be  dishonest.  For  instance ;  he  will  not  afiow 
the  sum  to  be  written  on  the  back  of  the  note,  and  refuses  to  give  a 
receipt,  apprehending,  **  if  I  accept  this  sum  in  liquidation  of  the  debt,  my 
interest  will  stop ;"  he  is  not  aware  that,  if  the  sum  paid  by  the  debtor  be 
received  otherwise,  it  will  bear  interest.    This  and  other  points  may  be  argued. 

In  this  case,  if  more  than  the  principal  and  interest  have  been  delivered 
by  the  debtor  to  the  creditor  through  some  mistake  or  the  like,  then, 
calculating  interest  thereon,  the  debtor  is  entitled  to  recover  from  the  creditor 
the  excess  above  the  principal  and  interest  due ;  for  the  excess  is  similar  to 
a  debt  due  by  the  creditor.  If  the  exact  sum  have  been  paid,  but  the  period 
which  limits  interest  receivable  by  the  creditor  be  past,  the  debtor  would  be 
entitled,  in  that  case,  also  to  obtain  interest  on  the  sum  pud  by  him :  how- 
ever, he  does  not  exact  it.  All  this  should  be  understood  in  those  oases  only 
where  the  sum  is  delivered  with  a  purpose,  tohich  mav  be  exfreeeed  in  tie$0 
wordtf "  this  property  shall  remam  for  the  present  in  thy  power  ;*'  the  debtor 
shall  have  no  interest,  since  the  sum  delivered  was  similar  to  a  deposit. 

This  and  other  points  may  be  inferred  from  reasoning. 
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Thin  method,  authorized  by  the  gloss  of  the  Pdrijdta,  is  consistent  with 
practice.  According  to  this  interpretation,  a  Bne  on  the  creditor  is  not  pro- 
pounded by  YRiHABPATr.  But  others' explain  the  terms  of  the  text^  (which 
have  been  translated,  "  who  has  recovered  the  sum  or  debt,'^)  in  the  apposi- 
tion named  carmadhdraya ;  *^  the  sum  recoverable,  or  of  which  payment 
might  be  enforced,*'  tiiat  is,  in  other  words,  the  remaining  sums.  It  should 
therefore  be  written  on  the  back  of  the  note,  or  on  an  acquittance,  *'  so  much 
money  this  day  paid,  and  so  much  remaining  due.*'  On  failure  of  that,  the 
further  sum  to  he  recovered,  or  balance  of  the  debt,  is  forfeited  ;  taking  the 
word  vriddhi  in  the  sense  of  loss,  in  conformity  with  the  gloss  of  the  Calpateni, 

Is  not  a  forfeiture  incurred  by  the  creditor,  then,  only  when  the  pay- 
ment made  hy  the  debtor  is  proved,  as  well  as  the  fact  of  its  not  having  been 
written  on  the  note  ?  But  if  the  creditor  neither  permit  that  to  be  written, 
nor  give  a  receipt,  how  can  the  payment  made  by  the  debtor  be  proved  ? 
Still  less  can  his  refusal  to  permit  the  endorsement  be  proved.  It  should 
not  be  said,  the  fact  may  be  proved  by  witnesses  ;  for,  if  the  creditor  receive 
the  sum  in  the  presence  of  witnesses,  he  incurs  no  penalty,  since  he  is  guilty 
of  no  oflfence.  To  this  it  is  answered,  when  the  debtor,  having  paid  a  sum 
to  his  creditor,  demands  an  acquittance  or  other  acknowledgement,  but  the 
creditor  attempts  to  delude  him,  saying,  "  I  will  give  an  acquittance  here^ 
after  ;''  then  the  debtor,  at  that  very  time  bringing  other  witnesses,  shows 
the  money  lying  before  the  creditor,  or  obliges  him  to  acknowledge  that  **§o 
much  money  has  been  paid  by  this  man.'*  His  delusive  promise  of  giving 
an  acquittance,  and  that  evidence,  are  both  valid  arguments  of  proof.  In 
such  a  case  only  should  the  forfeiture  of  the  remainder,  as  mentioned  by 
Ve!haspati,  be  admitted. 

In  like  manner,  when  the  debtor  pays  a  sum  counted  by  a  merchant, 
then  the  merchant  proves  the  payment ;  the  note  wanting  an  endorsement 
is  proof  of  no  endorsement  having  been  written,  and  the  refusal  to  give  a 
receipt  may  be  etttablished  by  the  want  of  evidence  to  prove  the  delivery  of 
a  receipt.  Again ;  some  person,  standing  in  another  place,  observes  the 
whole  transaction  ;  he  also  is  a  competent  witness.  This  and  other  modee  of 
proof  are  mere  examples. 

But,  if  the  debtor,  through  knavery  or  the  like,  neither  accept  a  receipt, 
nor  write  the  payment  on  the  back  of  the  note,  then  also,  from  parity 
of  reasoning,  the  debtor  incurs  a  forfeiture  of  the  sum  paid,  though  it  have 
not  been  noticed  in  texts  of  Sages  or  commentaries  of  Authors.  This  we 
deem  proper  and  consistent  with  reason. 

What  knavery  can  the  debtor  purpose,  that  he  should  be  averse  from 
obtaining  evidence  of  the  sum  paid  by  him  P  Having  paid  ten  iuvemae,  he 
will  affirm  that  he  paid  twenty  suvemae  :  afterwards,  when  a  doubt  arises 
from  the  want  <)f  proof,  he  says,  '*  let  this  man  take  his  oath ;"  if  the  creditor, 
fearful  of  disrepute,  refuse  the  oath,  he  loses  his  due :  or,  if  he  take  the 
oath  through  love  of  money,  the  debtor  would  declare  in  various  com- 
panies ofjivorthy  persons,  '*  this  man  is  dishonest ;  taking  an  oath,  he  has  ex- 
torted from  me  a  sum  not  justly  due."     This  and  other  points  may  be  argued. 

Here  an  observation  should  be  made.  In  all  doubtful  cases,  a  decision 
should  be  grounded  on  written  documents  or  verbal  evidence.  If  those 
documents  be  in  the  handwriting  of  another  person,  they  are  good  evidence, 
provided  they  be  attested,  under  a  text  above  cited  (XIII).  But  if  all  the 
witnesses  be  dead,  the  document  should  be  collated  with  other  inttrumenie 
in  the  handwriting  of  the  same  persons. 
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CCLXXXIX. 

YiJNYAWALCYA:— In  a  disputed  case  the  document  must  be  proved 
hj  the  handwriting  of  the  party  or  the  like,  by  reasonable  infer- 
^loe,  by  evidence  of  the  contract  which  the  instrument  records^  by  a 
peculiar  mark,  by  connexion  and  dealings  of  the  parties j  by  the  con-- 
tents  of  the  document,  or  by  pi*evioics  recourse  to  measures  for 
recovery. 

This  document  is  not  admitted  by  both  parties ;  and  it  is  questioned 
whether  it  have,  or  have  not,  been  lately  written  by  one  party  on  paper  to 
which  the  appearance  of  antiquity  has  been  given  by  the  application  of  mus- 
tard-seed or  the  like :  in  this  case  proof  must  be  deduced  from  the  hand- 
writing of  the  party  or  the  like.  But  il  it  were  written  by  another  person, 
it  must  be  proved  by  the  handwriting  of  him  who  wrote  it.  In  the  I)ipaca» 
lied  ''  reasonable  inference*'  is  explained  '  what  seems  reasonable  in  respect 
of  that  man,  at  this  time,  and  in  this  place/  "  The  contract,"  such  as  the 
devesture  of  property  or  the  like,  proved  by  witnesses.  "  A  mark,"  not  ge« 
nerally  used.  "  Connexion ;"  previous  dealings  of  receipt  and  the  like  be- 
tween the  giver  and  receiver.  "  The  document ;"  probably  authentick  for 
such  a  sum  lent  by  this  man.  **  Measures  ;"  modes  of  recovery.  By  these 
proofs,  namely,  by  the  handwriting  of  the  party,  and  the  rest,  let  a  contested 
document  be  justified.  Uuder  the  term  *'or  the  like"  is  comprehended  the 
handwriting  of  tha  witnesses  or  scribe.* 

CCXC. 

CAttatana  :— Should  the  handwriting  of  tlie  debtor,  whether  living 

or  dead,  be  questioned,  the  document  must  be  collated  with  other 

instruments  in  his  own  handwriting. 

"  Reasonable  inference,"  according  to  the  preceding  gloss,  may  be  thus 
exemplified.  This  man's  father  deceased  at  that  time;  he  needed  a  loan  for 
his  father's  funeral  rites,  but  obtained  it  from  no  other  person ;  it  is  there- 
fore reasonable  to  conclude  that  he  contracted  a  debt  with  this  creditor 
alone.  This  and  similar  points  should  be  also  argued  in  the  case  of  gift  and 
the  like.  It  is  affirmed  by  this  man,  that  he  sold  a  cow  for  the  purpose  of 
lending  this  money  ;  "  that  is  probable,  says  a  witness,  for  1  know  that  he 
did  sell  a  cow  at  that  very  time. 

"  An  uncommon  mark  ;"  the  practice  of  using  such  a  mark  in  writing 
may  be  evidence  against  the  individual  person,  not  against  any  other.  Or 
thd  mark  may  be  a  plough,  usually  designed  as  a  signature  by  husbandmen  ; 
a  wheel,  by  a  potter  ;  a  particular  weapon,  by  those  who  bear  such  weapons ; 
and  a  hand  and  arm,  a  typs  of  the  thunderbolt,  by  certain  persons,  and  so 
forth.  "  Connexion  and  dealings"  are  obvious.  "  Contents  of  the  docu- 
ments ;"  by  the  term  here  used,  the  written  document  is  signified :  it  is 
probable  that  four  suvemas  may  have  been  lent  by  this  wealthy  person  to 
that  indigent  man  ;  hence  this  document  is  probably  authentick.  "  Modes 
of  recovery  ;"  for  instance,  if  he  were  not  indebted  to  this  man,  why  did  he 
promise,  when  formerly  brought  before  the  king,  that  he  would  pay  after 
the  lapse  of  seven  days  ?  Consequently,  the  previous  recourse  to  measures 
for  recovery,  such  as  the  mode  of  moral  duty  and  the  rest,  removes  the 
doubt  concerning  the  writing. 

Hh 
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"  With  other  instrumenta  in  his  own  handwriting'*  (CCXC)  ;  if  the 
acrihe  say,  "  this  was  not  written  by  me,"  he  should  be  told  to  write  another 
paper,  and  the  document  should  be  collated  therewith,  and  that  of  eourte 
when  the  scribe  is  living  ;  but  if  he  be  dead,  it  should  be  thoroughly 
examined  by  comparison  with  a  former  writing  produced.  Whether  alive  or 
dead,  it  is  proper  to  collate  it  with  his  handwriting  in  a  former  document. 
This  has  been  sufficiently  discussed. 

If  by  chance  the  writing  be  carried  elsewhere  before  the  debt  be  dis- 
charged, what  shall  be  done  ?  To  this  incidental  question  Yajkyawai.cya 
replies : 

CCXCI. 
Yajnyawaloya  : — If  the  instrument  be  inaccessible  in  another  country, 
or  written  in  a  wrong  form,  or  destroyed,  or  illegible,  or  stolen,  or 
gnawed  by  vermin,  or  burned,  or  torn,  the  debtor  must  give  another 
writing. 

If  the  instrument  exist  in  another  country,  whence  it  cannot  be  brought 
back,  the  debtor  must  give  another  writing.  The  recital  should  be  thus  ; 
^*  having  received  a  loan  of  such  a  sum,  I  gave  a  writing,  and  now  give 
unother  document,  because  that  has  been  carried  to  another  country.'' 

"  Written  in  a  wrong  form  ;"  being  at  first  written,  through  ignorance, 
in  a  form  contrary  to  law.  "  Destroyed ;"  by  moisture  or  the  like. 
^*  Illegible ;"  from  the  defect  of  the  ink,  and  so  forth.  "  Stolen,"  by  robbers 
or  others.  "  Gnawed,"  by  insects  or  any  vermin.  "  Torn,"  rent  in  two, 
In  these  eases  another  writing  should  be  executed  with  the  consent  of  both 
parties.  The  Dipaculicd. 

A  decision  sbould  be  grounded  on  any  one  of  the  proofs  mentioned ; 
namely,  evidence  of  the  handwriting,  and  the  rest ;  or  on  two  or  more  argu- 
ments. If  no  such  proof  can  be  adduced,  oath  or  ordeal  must  determine 
the  contest.  Consequently,  on  failure  of  documents,  when  a  decision  cannot 
be  grounded  on  written  evidence  or  similar  proof,  the  legislator  admits  the 
oath  of  the  party.  The  JDfpacalicd. 

And  this  must  also  be  understood  in  the  case  of  a  bill  of  sale,  or  the 
like  ;  for  it  is  mentioned  generally.  All  this  is  ordained  when  the  debtor  is 
living;  but,  if  the  debtor  have  deceased,  what  shall  be  done?  To  this 
Vbihaspati  replies  (CXXI). 

"  Has  absconded"  (CXXI  2) ;  is  absolutely  not  to  be  found,  having 
absconded  or  the  like.  "  Notice  having  been  given  to  the  paternal  or  mater- 
nal kinsmen  of  the  debtor,  the  creditor  may  seize  and  obtain  his  due" 
(CXXI  3  ;  the  last  portion  of  which  text  is  read,  iad  bandhu  jnydU  vidiiam 
fratigrihann  avdpnuydt^  notice  having  been  given  for  the  assurance  of  that 
debtor's  relations).  The  RetnAcara, 

But  MiSBA  reads,  iad  dhanam  jnydtri  \idHam  pragrxhan  n^arddhnvySty 
and  thus  comments  on  it ;  '  the  creditor,  recoveiing  his  jdue  by  violence  or 
the  like,  shall  not  be  punished  by  the  king.' 

"  He  must  relinquish  the  balance"  (CXXI  2)  ;  he  must  deliver  it  to 
the  heir  of  the  debtor,  or  to  the  king ;  but  the  property  of  Brdhmanas^  on 
failure  of  heirs,  he  must  cast  into  the  waters.  These  texts  are  otherwise 
expounded  as  relating  to  the  title  of  Eedemption  of  Pledges. 
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But  if  the  creditor  be  dead,  to  whom  should  the  debt  be  delivered  P 
Nareda  (CCXXXI)  replies  to  this  question.  That  text  has  been  already 
expounded. 

"  Those  who  are  distant"  (CCXXXI)  ;  kinsmen,  other  than  his 
ofispring,  and  near  kinsmen  of  the  same  race,  but  idlied  to,  his  father  or 
mother.     "  A  creditor  of  the  priestly  class ;"  illustrative  of  every  class. 

The  Betndcara, 

It  should  be  here  noticed,  that  the  precept  for  casting  the  sum  into  the 
waters  regards  the  priestly  class  only ;  the  king  may  take  the  property  of 
others  on  failure  of  all  heirs.  If  there  be  any  legal  heir,  why  should  he 
cast  it  into  the  waters?  In  this  exposition  Misra  and  others  concur. 
"  Bestow  it  on  priests"  (CCXXX) ;  on  learned  and  worthy  priests :  for  it 
coinddes  with  the  text  of  Dxvala  above  quoted. 

An  observation  iray  be  here  made.  If  a  man  became  surety  for  a 
debtor  from  whom  he  has  received  a  pledge,  should  that  surety  die  leaving 
no  son,  in  whose  possession  ought  the  pledge  to  remain  P  To  this  question 
it  is  answered,  if  the  receipt  of  the  pledge  by  the  surety  be  proved,  it  shall 
be  delivered  to  the  creditor ;  for  the  debtor  was  not  trusted  :  and  from  that 
day  the  debt  becomes  one  secured  by  a  pledge  ;  it  shall  therefore  only  bear 
interest  at  the  rate  of  an  eightieth  part  or  the  like.  This  and  other  points 
may  be  argued. 

Yajnyawaloya: — If  a  husband,  in  a  famine,  or  for  the  perform Jtnce 
of  some  indispensable  duty,  or  during  extreme  illness,  or  while  a 
creditor  keeps  him  confined,  should  appropriate  the  wealth  of  his 
wife,  he  shall  never,  while  his  distress  lastSy  be  compelled  to  restore  it* 

"  Or  while  a  creditor  keeps  him  confined,"  while  a  creditor  or  other 
person  becomes  the  occasion  of  his  nourishment  being  suspended  or  the  like. 

The  Dipacalicd. 

From  the  mention  of  "  husband"  in  this  text,  it  follows,  that  the  wealth 
of  a  woman,  borrowed  by  any  other  person,  must  necessarily  be  repaid.* 

The  twenty  topicks,  comprised  under  the  forensick  title  of  Loans  and 
Payment^  have  been  thus  briefly  discussed. 


*  Some  remarks  on  the  subject  of  pledges,  nrhich  were  subjoined  in  this  placcy  I  have  trans- 
ferred to  the  chapter  on  Pledges. 
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BOOK  IL 

ON  DEPOSITS,  SALE  WITHOUT  OWNERSHIP, 
CONCERNS  AMONG  PARTNERS, 

AND 

SUBTRACTION  OP  WHAT  HAS  BEEN  GIVEN- 


CHAP.  I. 
ON  DEPOSITS 

AND  OTHER  BAILMENTS. 

Sect.  I. — On  the  several  Sorts  of  Bailment. 

I. 

VrihASPATI  -.—Under  the  title  of  Loans  and  Payment,  the  law  has 
been  declared,  from  the  delivery  of  the  loan,  and  so  forth,  to  the 
recovery  of  the  debt :    Now  hear  the  complete  rules  for  Deposits  and 
other  bailments, 
"  Delivery,"  or  advance ;  delivery  to  a  borrower  asking  a  loan  in  these 
words,  "lend  me  money  :'*  of  course  it  means  the  delivery  of  money  thus 
becoming  a  loan.    Beginning  with  this,  and  ending  with  compulsory  pay- 
ment, that  is,  with  the  recovery  of  the  debt,  the  title  of  law,  called  Loans 
and  Payment,  has  been  promulged.     The  proper  order  of  the  subject  is  thus 
imitated ;  for  MsKiT,  enumerating  the  eighteen  titles  of  law,  has  first  men- 
tioned Loans,  and  next  Deposits :  the  pupil,  therefore,  is  first  required  to 
study  the  law  of  Loans,  and  next  that  of  Deposits,  because  it  is  next  in 
order. 

IL 
Menu  : — Of  those  titles^  the  first  is  debt  on  loans  for  consumption ; 
the  secondy  deposits,  and  loans  for  use ;  the  thirdy  sale  without  own- 
ership ;  tJie  f earthy  concerns  among  partners ;  the  Jifthy  subtraction 
of  what  has  been  given  ; 
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2.  The  sutihy  non-payment  of  wages  or  liire  ;  tJie  seventh^  non-perform- 
ance of  agreement ;  tlie  eighth^  rescission  of  sale  and  purcliase  ;  the 
ninthy  disputes  between  master  and  servant ; 

.  3.  The  tenths  contests  on  boundai'ies ;  the  eleventh^  assault  and  sland- 
er ;  the  twelfth^  larceny ;  the  thirteenth,  robbery  and  other  violence  ; 
the  fourteenthy  adultery ; 

4.     The  fifteenthy  altercation  between  man  and  wife,  and  their  several 

duties  ;  the  sixteenthy  the  law  of  inheritance ;  the  seventeenth  and  eigh' 

teenthy  gaming  with  dice  and  with  living  creatures  :  these  eighteen 

titles  of  law  are  settled  as  the  ground- work  of  all  judicial  procedure 

.  in  this  world. 

Among  these  eighteen  titles  of  law,  that  of  Loans  and  Payment  is  first 
discussed  in  this  work.  Its  definition  has  been  propounded  by  Nabsda 
(Book  ly  V.  i).  Bailment,  consisting  in  the  intruBting  of  ones  own  pro- 
perty with  another  person  ;  sale  made  by  one  who  is  not  owner  of  the  effects 
sold ;  the  mode  of  proceeding  among  associated  traders  and  the  like ;  the 
resumption  of  effects  giving  away,  believing  of  the  donee  an  improper 
object  of  donation,  or  through  anger  or  the  like ;  non-payment  of  wages,  or 
of  the  hire  of  a  servant  or  labourer ;  breach  of  contract ;  rescission  of  pur- 
chase, and  rescission  of  sale ;  disputes  between  master  and  herdsmen ;  con- 
tests on  the  boundaries  of  towns  and  the  like ;  slander,  or  contumelious  in- 
vective, and  so  forth ;  assault  or  battery,  and  similar  injuries ;  larceny,  or 
private  stealing ;  robbery,  or  violent  seizure  of  property ;  adultery,  or  inter- 
course of  a  woman  with  a  man  other  than  her  husband  ;  duties  of  a  husband 
with  his  wife ;  distribution  of  the  paternal  estate  or  the  like ;  "  gaming  with 
dice,'*  that  is,  play ;  "  gaming  with  living  creatures,"  or  fights  of  birds,  rams, 
and  other  living  creatures :  these  eighteen  titles  of  law  are  the  ground-work 
of  judicial  procedure.  ChalleDges,  or  gaming  with  living  creatures,  being 
distinguished  from  other  modes  of  gaming,  the  number  of  eighteen  is  com- 
pleted. CVLL^CABHATTA. 

Loans  have  been  discussed ;  sale  without  ownership  shall  be  subsequent- 
ly considered.  What  is  ordained,  is  a  "  precept  or  rule"  which  must  be  ful- 
filled (I) .  Consequently,  the  meaning  of  the  phrase  (I)  is,  '*  hear,  that  is, 
attend  to,  what  is  to  be  done  in  respect  of  bailments  ;  namely,  the  form  of 
making  a  deposit,  and  so  forth,  unto  the  form  of  receiving  it."  NAreda 
defines  a  deposit : 

III. 

Nabeda  : — Where  a  man  bails  any  of  his  eflPects  to  another,  in  whom 

he  has  confidence,  and  from  whom  he  has  no  doubt  of  receiving  his 

property  again,  it  is  a  deposit,  which  the  wife  call  nilicshipa, 

'^  Where"  is  here  employed  in  the  sense  of '  when  ;*  one  suffix  being  sub- 
stituted for  another.  Or  else,  '^  where"  has  the  termination  of  the  seventh 
case,  denoting  subject ;  consequently  that  in  respect  of  which  the  agent,  en- 
tertaining no  doubts  of  receiving  his  property  again,  performs  acts  which 
make  it  a  deposit,  or  an  act  amounting  to  bailment,  is  a  deposit :  or  the 
settled  rule  concerning  deposits  is  a  title  of  judicial  procedure. 
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It  is  the  sense  of  the  word  grounded  jointly  on  its  use  and  derivation, 
or  on  its  aoceptation  only  ?  .  The  latter  is  intimated  hy  Cull^cabhatta, 
who  thus  explains  the  word,  *  the  intrusting  of  one's  own  property  to  another 
person  :*  and  the  author  of  the  Mitdcshard  says, '  nihoshSpa  is  the  commit- 
ting of  property  to  another  in  his  presence.'  According  to  this  opinion,  it 
it  has  a  secondary  sense,  namely  that  of  iha  thing  deposited,  in  the  expres- 
sion'^  make  a  deposit"*  (XI)  :  for  a  derivative  of  this  form  may  he  admit- 
ted in  a  passive  sense.  When  a  man  hails  his  own  property,  it  is  a  hail- 
ment  of  his  own  property,  or  the  property  is  a  hailment.  According  to  the 
opinion  wherein  it  is  maintained  that  the  word  means  the  thing  bailed,  the 
sense  is  the  same  in  both  texts  :  herein  many  authors  concur.  Consequently 
niheihSpa  denotes  generally  both  the  delivery  of  a  man's  own  effects  to 
another  without  annulling  bis  own  property  in  them,  and  the  effects  so 
delivered. 

^'  In  whom  he  has  confidence,"  is  mentioned  descriptively,  and  not  as 
denoted  by  the  term ;  for  a  man  will  not  intrust  his  property  to  another 
without  confidence  in  him.  "  Any  of  his  effects ;"  any  of  the  effects  in  his 
power :  therefore,  when  the  king  commits  contested  property  to  another  per- 
son, it  is  a  deposit. 

Does  not  the  sense  ascribed  to  nihcth^pa  comprehend  a  pledge,  or  the 
delivery  of  a  pledge  ?  It  may  be  so  :  a  deposit  does  arise  in  a  pledge  and 
the  like.  But  when  it  is  questioned  whether  a  deposit  or  a  pledge  shall 
prayail,  deposit,  different  from  a  pledge,  is  intended  ;  in  like  manner  as  one 
name  of  kine  may  denote  cattle  of  that  sort,  and  a  synonymous  term  in  the 
same  sentence  may  intend  cows  only :  or  the  objection  may  be  removed  by 
saying,  "  without  contracting  his  own  dominion  over  them,"  instead  of  say- 
ing, "  without  annulling  his  own  property  in  them." 

Upanid^hi  is  a  distinct  sort  of  deposit,  of  which,  Cull^cabhatta  says, 
it  is  a  distinction  similar  to  that  of  religious  mendicant  and  Brahmdna  : 
what  the  distinction  is,  YIjntawalcya  declares  : 

IV. 

Yajntawalcya  : — A  thing  enclosed  under  seal  in  a  box  or  casket, 
which  the  owner  delivers  into  the  hand  of  another,  without  men- 
tioning its  kind^formy  of  quantity j  is  called  in  upanid^hi  and  must  be 
restored  in  the  same  condition. 
A  box,  casket,  or  other  thing  containing  that  which  is  to  be  bailed ;  a 
thing  contained  therein  under  seal,  which  the  owner  with  confidence  deli- 
vers into  the  hands  of  another  for  safe  custody,  without  mentioning  its  kind, 
form,  quantity,  or  the  like,  is  called  an  upamd^hi.  The  Mitdcshard. 

"  A  box,"  or  vessel  with  a  lid  and  so  forth,  containing  the  thing  bailed. 

The  Betndoara. 
*  The  thing  bailed'  signifies  the  thing  which  becomes  a  deposit. 

'*That  which  the  owner  so  delivers:"  'thing'  must  be  supplied  as  the 
subject,  to  which  the  word  "  that "  is  joined  adjeetively.  "  A  box  or  casket ;" 
a  closed  vessel,  or  the  like,  containing  the  deposit.  The  Lipaoalied. 


The  word 


BflAYADiYA  cites 


"  deposit '  is  there  considered  as  signifying  the  chattel  bailed, 
tes  the  Sdrja,f  *  A  certain  vessel  is  called  box   or  casket.' 


•  Literally,  «  bail  a  deposit." 
t  A  dictionary  so  called. 
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"  Such  a  deposit  is  called  upanitPhi  ;'*  for  a  bailment  under  seal  is  a  deposit. 
Open  and  sealed  deposits  ara  similar,  hein^  bailments.  So  Jatad'haba. 
From  upanid'hi  is  derived  aupanid'hiea,  the  word  used  in  the  text ;  and  it 
signifies  *  belonging  to  a  sealed  deposit.' 

V. 

NArbda,  cited  in  the  Mtdcshard : — ^When  a  thing  is  deposited,  imder 
seal,  without  mentioning  its  quantity ;  if  its  kind  and  form  be  un- 
known, it  is  considered  as  an  upanid^hi :  but  the  wise  call  a  specified 
deposit  nihcshipa. 

"If  its  kind  and  form  be  unknown  :'*  if  the  depositary  know  not  whe- 
ther it  be  gold,  or  silver,  or  what.  Under  seal ;"  secured  by  a  private  knot 
to  prevent  its  being  taken  by  another  person,  or  secured  by  the  impression 
of  a  seal  on  which  particular  letters  are  engraved ;  when  a  thing  is  so  depo- 
sited, the  bailment  of  it  is  upanid'hi.  A  specified  deposit  (or  the  bailment 
of  a  thing,  of  which  the  quantity,  kind,  and  form  are  mentioned,)  the  wise 
call  nihcthSpa ;  and  the  construction  is  the  same  if  deposit  be  referred  to  the 
thing  deposited. 

Since  the  text  of  Nabbda  clearly  shows  a  distinction  between  open  and 
sealed  deposits,  the  distinction  should  be  called  evident :  why  does  Oull^'- 
cabhatta  compare  this  distinction  to  that  between  Brdkmana  and  mendi« 
cant  P  In  the  text  of  CATrArANA  (XXXII),  sealed  deposit  is  comprehened 
ed  in  the  word  nihcthSpa  ;  and  NAbeda,  after  premising  the  general  sense 
of  this  term,  propounds  a  distinction  in  a  subsequent  text :"  consequently  it 
has  both  a  general  and  a  particular  sense,  as  twice- bom  denotes  the  Brdh^ 
fnanof  Cshairiya^  and  Vaisya  collectively,  and  also  the  Brdkmana  separately ; 
and  further,  Vrihaspati,  premises  nihcsMpa  (1),  explains  nydsa  separately 
from  it,  but  not  separately  from  sealed  deposits. 

VI. 

Vrihaspati  : — When  any  thing  is  carried  and  placed  in  the  house  (W  in 
the  ground  of  another^  notice  being  given  to  him  bj  the  owner,  who  has 
fear  of  the  king,  or  of  robbers  and  the  like,  or  who  wishes  to  deceive 
his  heirs,  it  is  called  nydsa. 

According  to  the  gloss  of  Chandeswaba.  "  Notice  being  given  to 
him,"  is  supplied  in  the  text,  to  exclude  a  thing  deposited  without  the  depo- 
sitary's knowledge :  there  is  no  fault  on  his  part  if  a  thing  deposited  without 
his  knowledge  be  lost.  Why  should  a  man  place  any  of  his  own  effects  on 
another's  ground  ?     The  text  assigns  a  motive,  "  fear  of  the  king,"  &c. 

If  it  be  said,  this  is  the  meaning  of  n^^«a,  not  of  upanid'hi;  the  answer 
is,  in  the  verse  immediately  following  he  mentions  what  is  in  fact  denoted 
by  the  last-mentioned  term. 

vn. 

Vrihaspati  : — And  when  a  thing  enclosed  in  a  box  is  placed^  without 
mentioning  its  kind,  form  or  quantity,  and  without  showing  the  thing. 

"  Placed^*  is  brought  forward  from  the  preceding  text :  it  follows,  that 
this  describes  nydsa,  for  no  other  name  is  mentioned.     Consequently,  nydsa, 
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like  nih^fhSpa,  has  both  a  general  and  a  partioulur  sense.  So  in  the  text  of 
MiKU  (XL),  nydsa  comprehends  both  open  and  sealed  deposits  ;  and  it  is 
constantly  used  by  Yb^klbvahi  in  describing  a  depositary.  Acoording 
to  the  Mitdeihard  and  the  rest,  nydta  is  the  deliyery  of  a  thing  into  the 
hands  of  a  person  belonging  to  the  depositary's  family,  with  these  directions  ; 
"give  this  to  your  master  :"  and  such  a  delivery  occurs  both  in  the  case 
of  open  and  of  sealed  deposits ;  but  YbIhaspati  has  expressly  declared  it  ia 
the  case  of  open  dei)osits. 

VIIL 
CAtyAtana: — A  commodity  sold,  the  deposit  of  one  who  la  absent,  a 
pledge,  a  bailment  for  delivery  (anwdhita)y  a  loan  for  use  {yachita)^ 
and  a  deposit  for  commerce,  are  considered  as  upcmicPhts, 

''  A  commodity  sold,'*  but  for  some  cause  remaining  with  the  Tender : 
so  the  text  is  expounded  in  the  Reindoara.  We  hold  that  the  word,  taken 
in  a  passive  sense,  means  the  commodity  sold)  but,  if  taken  in  a  causal  sense, 
it  will  intend  the  price  of  the  commodity.  ''  The  deposit  of  one  who  is 
absent ;"  explained  in  the  Betndeara^  a  thing  deposited  by  one  who  is  gone 
to  a  foreign  country.  The  meaning  is,  that  a  thing  which  a  man  who  has 
gone  abroad,  but,  considering  the  delay  of  his  return,  sends  home  by  a  mes* 
senger  or  a  friend,  is  the  deposit  of  one  who  is  absent.  Misea  aud  Bhaya- 
DXYA  explain  it,  a  bailment  by  another  while  the  owner  is  absent  in  a  foreign 
country.  The  Mitdcshard  contains  this  gloss  :  '  When  a  thing  is  delivered 
into  the  hands  of  some  person,  and  he  subsequently  delivers  it  into  the  hands 
of  another,  with  these  directions,  *'  give  this  to  the  owner,"  it  is  a  bailment  for 
delivery.'  The  Dipaealicd  concurs  in  this  explanation  :  and  Chanbeswaea 
holds,  that  a  thing  which  had  been  committed  to  some  person,  and  which  is 
bailed  by  him  to  another,  with  these  directions,  "  you  will  deliver  this  to  such 
a  man,  the  owner,"  is  a  bailment  for  delivery.  The  difference  between  the 
two  opinions  consists  in  the  intervention  of  one  or  two  persons :  and  the  ex- 
position is  founded  on  the  following  text : 

IX. 

CAtyAtakA: — When  a  thing  is  bailed  with  these  directions ;  "  deliver 

.  this,  as  by  my  desire,  to  such  a  man,  when  he  shall  demand  it  for 

his  own  business,''  it  is  called  anwctdhi 

What  is  bailed  with  these  directions,  '^  deliver  this  to  another  other 
than  myself,  and  different  from  the  owner,"  is  anwddhi. 

The  Mitcoihard  and  others. 

*^  Deliver  this  to  the  owner,"  must  be  supplied ;  what  is  bailed  with 
these  directions,  deliver  this  to  another  other  than  myself,  but  who  is  **  the 
owneri"  ig  antoidhi,      ^  The  Reimoara. 

Both  senses  may  be  received ;  or  even  if  the  text  be  limited  to  one 
sense,  the  other  may  be  assumed,  from  the  expression  '^  and  the  like,"  in  the 
text  of  TAjkyawalgya  (X).  A  pledge  transferred,  as  mentioned  by  Misea 
and  Bhatadbya,  must  also  be  included.  A  pledge  received  from  another 
person,  and  delivered  as  a  pawn  to  a  creditor,  on  receiving  a  loan  from  him, 
is  named  a  pledge  transferred.  We  do  not  find  whence  the  author  of  the 
Mitdcsharfi  has  said,  in  explaining  nyhsa^  that  the  difference  consists  in  the 
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ddivery  of  the  thing  into  the  hands  of  a  person  belonging  to  the  depositary 'a 
family :  for  the  ditference  is,  that  n^d^9a  suppoaea  one  person ;  but  a 
bailment  for  delivery  supposes  two. 

How  has  GHi.NDEBWAB^  distinguished  nyiisa^  nihethipa^  and  anwhhita  f 
It  cannot  be  said  that  he  holds  nyhia  and  cmw^hita  to  be  the  same  :  for  that 
exposition  could  not  Itpply  to  the  text  of  TajkxawalotA|  where  both  are 
separately  mentioned. 

X. 

YlJNTAWALCYA : — This  is  the  rule  respecting  a  loan  fbr  use  (t/&chita\ 
a  deposit  for  delivery  {anwdhiia)^  a  deposit  unspecified  (w/iUa)^  and 
an  open  bailment  {nihcsh6pa)y  and  the  like. 

"When  ho  shall  demand  it  for  his  own  business"  (IX).  By  this 
expression  is  meant,  if  any  person  require  a  thing,  and  it  be  sent  by  a 
messenger,  it  is  aniodhita.  Some  hold,  because  the  word  "  owner"  is  con- 
stantly employed  in  the  Mitdcshard  and  other  works,  that  the  distinction  is 
as  follows  :  effects  and  the  like,  previously  deposited,  which  are  delivered  to 
the  owner  through  the  medium  of  another  person,  Kte  anwithita ;  and  what 
is  bailed  by  the  owner,  through  the  medium  of  another,  is  nyitsa.  But  the 
word  "owner"  is  not  found  in  the  text  of  any  Sage,  to  ground  upon  it  the 
opinion  of  these  authors.  HelAtudha,  reading  ''when  be  shall  demiind 
it  for  this  purpose,"  thus  expounds  the  text :  *  when  a  thing  is  bailed  with 
these  directions,  '^  deliver  this  to  such  a  man,  when  he  shi^  demand  it  for 
this  purpose,"  it  is  called  a  deposit  for  delivery  (antphdhi).*  The  meaning 
is,  that  if  some  person,  to  oblige  another,  intrust  any  chattel  employed  at 
nuptials  to  some  other  person,  with  these  directions,  **  when  Diyabatta 
requires  this  to  use  it  at  nuptials  or  the  like,  deliver  it  to  him,"  that  chattel 
is  a  deposit  for  delivery  (anwddhi).  Or  if  a  man  himself,  or  by  a  messenger, 
demand  payment  of  a  debt,  and  the  debtor,  after  two  or  three  days,  deliver 
the  amount  of  it  to  some  other  person,  it  is  a  deposit  for  delivery  {anwitdhi). 
According  to  Oull^cabhatta  and  others,  the  word  mwwitdhi  is  either  in  a 
secondary  sense,  or  is  derived  in  a  passive  form.  According  to  others,  it  ia 
derived  in  a  passive  form,  with  a  sense  founded  jointfy  on  use  and  derivmti^i. 

^  Clothes,  ornaments  and  the  like,  requested  and  obtained,  for  a  mar- 
riage or  other  occasion  of  rejoicing,  are  loans  for  use'  (YIIJ), 

The  mtdeilard. 
In  this  Chandeswaba  and  ^^lapani  concur.  The  DhoM^Kciexprenes  ;, 
"  they  are  considered  as  vjpanid'hi*^  (Vlll),  which  is  callea  aydfa  by  Vb!- 
HASPATi.  The  meaning  is,  whatever  are  the  rules  in  regard  to  a  sealed 
deposit,  &om  the  delivery  to  the  recovery  of  it,  the  same  are  to  be  admitted 
in  these  cases.  This  is  expressly  declared  in  the  text  quoted  from  TIjkta- 
HALOTA  (X):  and  it  is  directed  by  a  text  which  stands  near  tke  definition 
above  quoted. 

XI. 

NiRBDA : — !H4a  ver^  law  is  enacted  in  tfie  case  oj^  loans  fpr  use^  d^pOr 
fiite  fojjT  delivery  wd  the  like^  bailments  with  an  artisti  eealed  depo^ 
ait«»  bailments  in  the  form  called  f^ltsoj  and  mutual  trusts. 
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2*  If  a  man  privately  receive  a  fine,  or  a  valuable  chattel,  the  law  is 
ihe  same  in  that  case :  these  are  declared  to  be  the  six  sorts  of 
deposits. 

Loans  t>r  use,  and  deposits  for  delivery  (anwdhiia)^  have  been  eipUined. 
**  And  the  like,"  comprehends  commodities  sold,  and  so  forth.  "  Bulments 
with  an  artist/'  explained  in  the  Retndcara^  thinfft  committed  to  an  artist 
for  ornaments  and  the  like ;  and  in  the  Mitdethara^  gold  or  similar  materiaU 
delivered  into  the  hands  of  a  goldsmith  or  other  artist,  to  be  worked  into  a 
necklace  or  other  wrtmmetUm  These  are  comprehended  under  the  words 
*'  and  the  like,"  in  the  text  of  YlJ^Ti^FALCTA  (X).  ''  Sealed  deposits," 
(mptmid'hi)^  already  explained.  '*  Jfyasa"  aooording  to  YiJinANXSWAaA 
and  Chaivbiswara,  signifies  effects  not  shown  to  the  owner  of  the  house, 
but  delivered  in  his  abMnce  to  a  person  belonging  to  the  house.  According 
to  CHAvniswAaA,  thenyiM  mentioned  by  YbIhnspati  is  a  form  oiniheihipa^ 
and  different  from  this.  So  many  are  the  sorts  of  deposit  (nihcthipa)^  says 
Ghahdbswaba  ;  for  Nauda  employs  this  term  in  a  general  sense. 

Chandiswaba  says,  when  a  man  privately  receives  a  fine,  as  there  is 
no  evidence  of  his  levying  the  fine,  this  very  rule  if  applicable  ;  and  also 
when  a  man  privately  receives  a  valuable  chattel,  since  there  is  no  evidence 
of  the  receipt.  Consequently  if  a  man,  to  expiate  a  very  infamous  crime 
aooidentally  committed,  pay  a  private  fine  to  the  king  through  a  publick 
officer,  and  that  officer,  acting  fraudulently,  deny  the  payment  of  the  fine  ; 
or  if  the  king's  officer  assert  that  a  fine  has  been  paid,  though  none  have 
been  exacted ;  this  very  rule  is  applicable,  namely  the  rule  declared  for 
deposits  :  and  if  a  man  privately  receive  back  a  loan,  a  deposit,  or  the  like, 
which  he  had  himself  given,  and  subsequently  deny  the  receipt ;  in  that 
case  also  this  very  rule  is  applicable.  It  is  asked,  what  rule  ?  The  want  of 
evidence  being  mentioned,  it  follows,  that  other  proof  must  be  sought : 
therefore,  as  ordeal  is  admitted  when  proof  is  sought  of  a  deposit  and  the 
like,  so,  in  this  case,  ordeal  is  also  admitted.  Such  is  Cuanoeswara's 
meaning.  But  it  must  be  here  considered,  that  ordeal  is  not  mentioned  in 
the  text  of  KIbbba,  and  is  not  intimated  by  the  words  ^*  this  law."  Others 
say  the  words  ('*  the  law  is  the  same  in  the  case  oi  fines,  &c.")  intend  the 
ddivery  on  demand  and  so  forth. 

HiLAYiTDHA  reads,  if  a  man  receive  a  pb^enda,  or  adholescent ;  conse* 
quently,  according  to  him,  the  law^  respecting  an  infant  received  with 
valuable  effects,  is  the  same  with  that  respecting  deposits :  it  will  be  men- 
tioned ;  and  the  whole  of  the  law,  declared  under  the  head  of  Deposits, 
must  be  understood.  A  deposit  may  occur  in  regard  to  an  infant.  Thus  a 
ehild,  whose  father  and  mother  are  deceased,  is  bailed  by  the  king  or  his 
officer,  or  by  the  child's  maternal  uncle;  in  this  and  in  other  cases  a 
deposit  arises* 

How  is  the  law  of  deposit  (nihcshSpa)  extended  by  the  Sage  to  mediate 
and  unspecified  deposits  (ny^a),  since  what  is  denoted  by  nthcshSpa  is 
sound  in  nyasa  and  the  rest  P^  Chandeswaba  reconciles  it  thus ;  '^  some 
distinction  may  be  supposed."  The  distinction  is  mentioned  by  Cull^ca- 
BHATTA ;  "like  that  between  Brdhmana  and  mendicant."  Or  peculiarities, 
different  from  those  of  nydsa  and  the  like,  may  be  supposed  in  the  definition 
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of  niheMpa :  such  as,  delivered  before  witDesses ;  different  from  bailmeuU 
with  artists ;  or  the  like.  There  are  only  sii  sorts  of  deposits ;  for,  in 
judicial  procedure,  ni/d^a  extends  to  the  mere  delivery  of  a  chattel  for  safe 
custody ;  and  loans  for  use  and  deposits  for  delivery  are  held  one  sort :  and 
whatever  is  included  in  the  words  *^  and  the  like,"  is  also  considered  as  a 
single  sort  of  deposit;  and  the  receipt  of  a  fine,  or  of  a  valuable  chattel,  is 
also  admitted  as  a  single  sort  of  bailment.  This  is  the  method  of  the 
ancients :  but  according  to  the  author  of  the  Mitdcshard,  who  admits  the 
separation  of  loans  for  use,  deposits  for  delivery  and  the  like,  a  mediate  and 
unspecified  deposit  (fty^a)  and  mutual  trusts  (pratin^isa)  must  be  consi- 
derad  as  a  single  sort  of  bailment.  A  mutual  trust  may  thus  arise,  according 
to  the  author  of  the  Mitdeshard :  "  let  your  jewels  or  the  like  remain  with 
me,  who  reside  in  a  secure  place;  and  let  my  copper  vessels  and  similar 
effects,  which  are  coveted  by  my  heirs,  remain  with  you ;"  on  such  an 
agreement,  the  effects  are  mutually  bailed.  In  some  cases,  mutual  deposits 
are  made  in  the  form  of  a  sealed  bailment ;  and  in  the  case  mentioned,  a 
mutual  deposit  arises  in  the  form  of  an  open  bailment,  not  a  mutual  de)K>8it 
in  the  form  of  a  mediate  bailment  (wfdsa) :  for  the  author  of  the  Mitdethard 
holds  nyiUa  to  be  a  delivery  into  the  hand  of  a  person  belonging  to  the 
house.  But  there  is  no  difficulty,  for  the  word  prattny^a  comprehends 
mutual  deposits  in  other  forms. 

XIL 

VbKhaspati  : — If  a  contest  arise  concerning  a  deposit  privately  made, 

proof  by  ordeal  is  directed  for  both  parties : 
2*   In  the  case  of  a  deposit  for  delivery,  a  loan  for  use,  a  bailment 

with  an  artist,  and  a  pledge,  the  same  law  is  enacted ;  and  likewise 

in  the  case  of  a  person  received  under  protection. 

If  the  depositary  do  not  acknowledge  a  deposit  privately  received ;  or 
the  bailer,  having  received  back  what  he  had  himself  deposited,  deny  the 
receipt ;  or  if  he  allege  a  deposit,  though  none  have  been  made :  in  all  these 
oases,  ordeal  is  directed,  if  there  be  no  evidence :  this  will  be  explained  in  its 
place.  CHAimiBswAHA  says ;  if  a  contest  arise  concerning  a  woman,  a  slave 
and  the  like,  who,  from  fear  or  other  motive,  have  sought  protection,  and 
are  claimed  by  their  lord,  the  same  law  is  enacted.  The  meaning  is,  tha^ 
in  this  case  also,  proof  by  ordeal  is  directed. 

Here  all  the  rules  declared  in  regard  to  a  private  deposit,  are  to  be 
applied  to  each  case,  from  deposits  for  delivery,  to  persons  received  under 
protection.  Therefore,  a  depositary  protects  what  he  has  received  in  trust, 
like  his  own  property,  from  water,  fire,  thieves,  and  other  danger ;  and  like- 
wise in  the  case  of  a  person  received  under  protection.  Wherever  the 
property  of  one  person  is,  for  some  cause,  delivered  into  the  hands  of  another 
for  safe  custody,  the  rules  declared  in  regard  to  deposits  are  to  be  applied  : 
therefore,  the  law  of  bailments  applies  to  a  carriage  and  the  like  received  on 
hire ;  and  so  in  the  case  of  a  person  delivered  by  the  king  or  the  like  into 
the  hands  of  a  guardian,  or  the  produce  of  a  field  bailed  for  safe  custody  by 
a  subject.  What  is  the  law  in  respect  of  bailments,  which  is  extended  to 
loans  for  use  and  the  like?  It  is  answered,  all  the  rules  propounded  by 
Sages,  from  the  delivery  to  the  recovery  of  a  deposit,  must  be  understood. 
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XIII. 

Menu  : — A  sensible  man  should  make  a  deposit  with  some  person  of 
high  birth,  and  of  good  morals,  well  acquainted  with  law,  habitually 
veracious,  having  a  large  family,  wealthy  and  honest. 

"  Of  high  birth  ;*'  sprung  from  an  honeat  family.  "  Of  good  moral*/* 
whose  oondoot  is  laudable.  "Habituallj  veracious  ;*'  in  his  discourse 
observant  of  truth.  '*  Having  a  large  family  ;**  having  sons,  granusons,  or 
other  family  to  support.  '*  Honest ;"  plain  in  hifl  dealings,  voiJ  of  artifice, 
and  so  forth.  With  such  a  person  should  he  make  a  deposit.  Such  is  the 
interpretation  approved  by  Cull^oabhatta. 

''  Having  a  large  family,'*  is  explained  in  the  Vivdda  Ohintdmeni, 
having  many  kinsmen.  In  the  Reindeara,  ''a  deposit"  is  expounded  the 
thing  to  be  bailed.  "  High  birth,'*  and  the  rest,  are  conditions  required  to 
obviate  all  doubt  of  receiving  back  the  deposit  at  a  subsequent  time :  for, 
•inoe  the  abuse  of  a  deposit  is  a  heinous  crime,  a  person  sprung  from  a  good 
family  will  not  abuse  it ;  much  less  a  person  of  good  monils,  and  well 
acquainted  with  law.  A  man  habitually  veracious  will  not  assert  a  false* 
hood.  Why  should  a  wealthy  man,  content  with  his  own  wealth,  commit 
a  heinous  crime  by  embezzling  another's  property  P  An  honest  man  cannot 
commit  a  fraud.  One  who  has  numerous  offspring,  even  though  he  believe 
not  another  world,  will  not  embezzle  the  property  lest  his  offspring  perish. 
Or  it  may  be  thus  explained;  he  who  has  no  offspring,  being  unaided, 
cannot  well  protect  the  deposit.  This  agrees  with  the  exposition  of  Mibba 
and  others.  The  description  is  genera],  including  exemption  from  other 
defects.  The  whole  of  it  must  be  taken  as  a  motive  for  confidence.  So 
Narbba  iojfs  (III)»  *'  when  a  man  bails  any  of  his  effects  to  another,  in  whom 
he  has  confidence,  d^."  In  this  text  (XIII)  deposit  is  used  in  a  general 
sense,  comprehending  bailments  under  seal  and  the  rest. 

XIV* 
VrJhaspati  : — A  man  should  make  a  deposit  with  due  consideration 
of  the  place,  of  the  house,  of  the  master  of  the  house,  and  of  his 
power,  wealth,  qualities,  veracity,  purity,  and  kindred. 

*'  The  place,"  which  contains  the  thing  deposited ;  with  due  considera- 
tion, whether  it  be  secure  from  robbers  and  the  like.  Or  "the  place,"  may 
intend  the  town ;  considering  the  safety  of  a  populous  place,  where  the 
property  is  protected  by  many.  "  House,"  or  wife,  (for  the  word  has  both 
senses ;)  considering  whether  the  wife  be  virtuous,  lest  at  her  suggestion  the 
effects  be  secreted  ;  for  a  man,  though  virtuouslv  disposed,  may  be  instigated, 
through  lust,  to  secrete  the  effects.  Or  considering  whether  the  "  house" 
be  built  of  masonry,  and  secure  from  fire.  "  His  power ;"  is  the  depositary 
capable  of  protecting  the  effects  P  *^  His  qualities ;"  his  honesty,  his  acquaint* 
ance  with  the  law,  and  the  like.  "  His  purity ;"  his  avoiding  sin,  and  so 
forth.    "  His  kindred ;"  his  sons,  grandsons,  and  the  rest. 

XV. 

Narsda  : — A  deposit  is  declared  to  be  of  two  sorts,  attested  and  un- 
attested :  it  must  be  restored  in  the  condition,  and  manner^  in  which 
it  was  bailed ;  if  altered,  there  must  be  a  trial  by  ordeal. 
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An  unattested  deposit  is  made,  when  a  man  has  the  highest  confidence 
in  another.  If  it  he  asked,  why  a  similar  distinction  of  loans  has  not  heen 
mentioned  P  it  is  answered,  that,  from  the  nature  of  a  loan,  it  must  either 
be  authenticated  by  witnesses  or  by  a  writing ;  for  excessive  confidence  is 
forbidden. 

A  rule  o/Ethicka : — Place  not  confidence  in  what  h  unworthy  of  confi- 
dence ;  nor  excessive  confidence  in  what  is  even  worthy  of  confidence.* 

The  purpose  of  a  deposit  made  to  deceive  heirs  (VI)  would  be  defeated^ 
if  it  were  publickly  known.  The  selection  of  a  proper  person  for  the  confi- 
dence reposed  in  him,  at  the  choice  of  the  owner,  must  necessarily  be 
admitted,  in  contradiction  to  that  rule  of  ethicks,  to  fulfil  the  purpose  of  a 
deposit :  but  in  the  case  of  a  loan,  the  selection,  at  the  lender's  choice,  of  a 
suitable  person  for  the  confidence  reposed,  is  not  proper  ;  the  rule  ie 
positive f  like  the  prohibition  against  lending  to  infants.  Therefore  a  loan 
unattested  is  not  mentioned  ;  and  in  fact  such  is  the  present  practice. 

A  deposit  must  be  restored  in  the  condition  and  manner  in  which  it  was 
bailed  (XV).  Thus,  if  it  be  bailed  under  a  seal,  it  must  be  restored  under 
that  seal ;  if  it  be  bailed  before  witnesses,  it  must  )>e  restored  before  wit- 
nesses ;  if  it  be  piivately  bailed,  it  must  be  privately  restored  ;  so  likewise 
if  it  be  bailed  without  a  seal,  or  unattested.  Again ;  if  more  than  one 
make  or  receive  a  deposit,  they  shall  jointly  recover  or  restore  it ;  and  simi- 
larly in  other  circumstances.  The  same  meaning  is  to  be  understood  from 
the  text  of  Yajktawalcta  (V),  and  from  the  following  text : 

XVI. 

Menu  : — Whatever  thing,  and  in  whatever  manner,  a  person  shall 

deposit  in  the  hands  of  another,  the  same  thing,  and  in  the  same 

manner,  ought  to  be  received  back  by  the  owner  :  as  the  delivery 

toaSf  so  must  be  the  receipt. 

As  it  may  be  questioned  whether  the  latter  part  be  not  superfluous, 
since  it  repeats  what  preceded,  Ctjll^oabhatta  says,  *  it  is  mentioned  as  a 

*  cause :  because  it  is  a  rule,  that  as  the  delivery  was,  so  must  be  the  receipt ; 

*  therefore  the  same  thing  ought  to  be  received  back  in  the  same  manner. 

*  Thin  directs,  that,  if  gold  and  the  like  have  been  bailed  under  a  seal,  and 

*  the  bailer,  breaking  the  seal,  say,  "  weigh  it,  and  deliver  it  to  me,"  he 

*  shall  be  amerced.'  We  do  not  find  how  it  appears  that  he  shall  be  amerced. 
If  the  bailer  require  it  to  be  weighed,  the  king  should  compel  him  to  receive 
it  unweiglied  :  and  this  is  the  purport  of  the  text. 

Here  lawyers,  unfettered  by  ordmances,  say,  two  terms  ("  from  him, 
and  by  him,*')  must  be  supplied  :  consequently  the  sense  of  the  first  part  of 
the  text  would  be,  whatever  thing  (gold  or  the  like),  and  in  whatever  man- 
ner, a  person  shall  deposit  in  the  hands  of  another,  the  same  thing,  and  in 
the  same  manner,  ought  to  be  received  by  him  the  depositary,  from  him  the 
bailer.  The  word  delivery  is  in  a  passive  form  ;  as  the  thing  was  delivered, 
so  it  must  he  received  hy  the  bailee :  and  if  there  be  a  subsequent  contest 
raapecting  the  quantity,  and  the  king  ask,  "  why  did  you  receive  it  unseen^ 
or  unattested  ?"  then  the  first  part  of  the  text  furnishes  an  answer:  "  it 

•Citfdfromth«  Herwwwi.    Sf«  Book  I,  towwdi  the  ead  of  tht  first  «h»pter,  p.  83. 
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WM  HI  i^eeived  under  the  authority  of  the  law.'*    The  iutentiou  of  the 
latter  part  of  the  text  is  evident. 

MKifTU  clearly  declares  the  form  of  a  mutual  dt;posit : 

XVII. 
Mei^U  :-^But  things  mutual  deposited  should  be  mutually  restored, 
by  and  to  the  person  by  and  from  whom  they  were  received :  as 
the  bailment  was  so  should  be  the  delivery. 

PsvADATTA  intrusts  a  thing  to  Yajhyadatta  ;  and  Tajnyadatta  in* 
trusts  a  thing  to  DiBVACATTA :  having  been  mutually  received,  the  things 
should  be  mutually  restored.  One  cannot  alone  receive  his  own  property^ 
m^ely  because  he  delivered  his  own  property.  "  As  the  bailment  was,  so 
should  be  the  receipt:"  a  deposit  received  with  or  without  attestation  should 
be  so  restored.  If  one  say,  '^  let  my  chattel  remain  with  thee,''  and  the 
other  also  say,  "let  my  chattel  remain  with  thee;"  it  is  a  mutual  delivery  % 
if  ope  say,  <'  let  thy  cliattel  remain  with  me,  and  my  chattel  with  thee,"  il 
is  a  mutual  receipt  and  delivery :  and  if  some  person,  seeing  that  another  !■ 
wable  to  protect  his  property  from  robbers,  and  intending  to  confer  a 
favour,  say,  **  let  thy  chattel  remain  with  me ;"  and  if  he,  desirous  of  return* 
ing  the  favour,  say,  '*  thou  hast  many  chattels  of  small  value,  let  them 
remain  with  me,"  it  is  a  mutual  receipt.  Or  the  distinction  between 
mutual  receipt  and  mutual  delivery  may  be  explained  in  any  other  manner. 
Thus  some  expound  the  text :  but  CuiiLdcABHATTA  explains  it  by  a  deposit 
privately  made;  "a  thing  privately  deposited,"  &c.  A  delivery  mutually 
attested,  that  is,  not  attested  by  others.  "  By  whom  it  was  received  ;** 
privately  received  by  the  depositary.  "  Mutually  restored ;"  privately 
restored  to  the  bailer:  to  restore  it  before  witnesses  should  not  be  required* 
"As  the  bailment  was,  so  should  be  the  delivery,"  is  mentioned  as  the 
reason.  ''  Should  be  restored  ;"  this  rule  regards  the  depositary ;  "  ought  to 
be  received,"  <fcc.  (XVI)  regards  the  bailer :  consequently  there  is  no  vain 
repetition. 

XVIII. 
Y3I9ABPATI,  q^oted  in  the  Rdnicara : — The  very  thing  bailed  must 
be  restered  to  the  very  man  who  bailed  it,  in  the  very  manner  in 
which  it  was  bailed :  it  must  not  be  delivered  to  his  heir  apparent  or 
presumptive. 
If  bailed  before  witnesses,  it  must  be  restored  before  witnesses ;  apd 
without  exceeding  the  period  for  which  it  was  bailed,  if  a  period  were  sti- 
pulated :  and,  in  the  case  of  mutual  deposits,  the  receipt  must  be  mutual. 
The  Ret^deara  interprets  "  his  heir,"  kc,  his  son  and  the  re9t. 

XIX. 

VrIhabpati  :— A  deposit  is  declared  to  be  of  two  sorts,  bailed  hefpro 
w^liesses,  and  privately  bailed ;  it  must  be  preserved  na  ^onrefuUy  w 
a  sen  is  cherished; /br  it  would  be  lost  by  neglect. 

3.  Tbe  merit  of  one  who  preserves  9.  deposit,  or  protects  a  dependant/ 
is  the  same  with  the  merit  of  him  who  gives  golden  vessels  or  clothes* 

*  th-  •  penon  receired  under  protection  (XII). 
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3.  As  the  crime  of  a  woman  who  injures  her  hosband^  or  of  a  man 
who  kills  his  son  or  his  friend,  such  is  the  crime  of  depositaries,  if 
the  thing  deposited  be  consumed,  or  spoiled  by  gross  negligence. 

4.  A  prudent  man  would  not  receive  a  deposit ;  but  to  destroy  it, 

when  received,  is  infamous  :  he  must  keep  it  with  care,  and  restore 

it  on  a  single  demand. 

For  a  written  contract  of  bailment  there  b  no  authority  in  the  law, 
nor  in  judicial  practice :  bat  doubts  may  be  now  obviated  by  making  such  a 
contract.  A  deposit  fnu$t  he  preserved  from  robbers,  from  vermin,  from 
decay  and  the  like ;  if  no  care  be  taken,  and  the  thing  be  never  inspected,  it 
may  decay  in  the  ground ;  or  be  stolen  by  neighbouring  thieves  entering  the 
house ;  or,  if  it  be  small,  it  may  be  carried  away  by  rats:  in  these  and  similar 
modes  it  may  be  destroyed.  Why  should  a  man  labour  to  preserve  another's 
property  ?  The  text  furnishes  a  motive  (XIX  2).  But  he  who  is  not  de- 
sirous of  religious  merit,  will  not  preserve  it :  therefore  it  directs,  (XIX  8,) 
that  the  sinful  taint  of  a  husband's  murder,  and  similar  orimes,  is  contract* 
ed  by  aliening  a  deposit  without  permission,  and  by  neglecting  to  preserve  it. 
The  preservation  of  it  is  indispensable ;  therefore,  a  deposit  should  not  be 
received  by  a  person  who  is  not  disposed  to  an  act  of  duty  or  amity. 

Here  it  must  be  noticed,  that  when  the  property  of  another  is  buled 
by  slaves,  strangers,  or  robbers,  to  deceive  the  owner,  that  deposit  ought  not 
to  be  received  ;  for  ns^ge  forbids  it :  and  the  depositary  might  be  suspected 
of  theft,  should  he  be  unable  to  show  that  the  bailer  actually  made  him 
receive  the  deposit.  If  among  undivided  brethren  one  parcener  deposit 
joint  property  with  some  other  person,  to  deceive  his  coheirs,  the  depositary 
IS  censured. 

*'  A  man  should  not  receive  a  deposit"  (XX  4),  because  it  is  a  crime 
in  the  depositary,  if  the  deposit  be  consumed.  "  But,  to  destroy  it,  is  infa- 
mous  :"  the  particle  may  be  taken  in  a  connective  sense ;  and  Uie  meaning 
will  be,  the  consumption  and  the  destruction  of  the  deposit  are  infamous. 
'*  He  must  restore  it  on  a  single  demand,"  if  no  period  have  been  stipulated  ; 
but  at  the  expiration  of  the  period,  if  it  were  bailed  for  a  stipulated  time ;  or 
the  bailer  may  receive  it  back  sooner,  with  the  depositary's  consent. 

XX. 

Menu  : — A  deposit,  whether  sealed  up  or  not,  should  never  be  redeli- 
vered, while  the  depositor  is  alive,  to  his  heir  apparent  or  presump- 
tive :  both  sorts  of  deposits  are  lost  if  he  die,  but  not  unless  he  die.* 

'  They  should  not  be  re-delivered  to  the  son,  the  brother,  or  other  per* 
'  son  who  would  be  entitled  to  them  alter  the  bailer.     To  assign  a  reason,  it 

*  is  said,  "  beth  are  lost,  &o*'  that  is,  because  both  are  lost,  if  they  aro  deli* 
'  vered  to  a  son  or  other  heir,  and  he  dies  without  deliverinff  them  to  the 

*  owner.     It  follows  that,  tit  eveh  a  case,  they  shall  be  made  good  by  the 
^  depositary.     But  they  are  not  lost,  unless  he  die  :  they  will  be  delivered  by 

*  The  Utter  part  of  the  text  hai  been  otherwise  tnm  dated  by  Sir  Willum  Joins  : 
**  both  lorts  of  deposits,  indeed,  are  extinct,  or  cannct  be  dsmandedhy  ththtir^  if  the  depositor 
die,  tf»  th4xl  ease ;  but  not  unless  he  die  :forf  Mhtdd  tk€  heir  apparent  keep  thim,  the  depontor 
himaelfmay  sue  the  bailee'*    I  alter  the  translation  in  confbnnitj  iHth  tne  commentMy. 
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'  the  son  or  other  heir  to  the  depositor ;  they  are  not  to  be  roade  good  by  the 

*  depositary.    Consequently,  if  they  be  delivered  to  the  heir,  there  is  dan- 

*  ger  that  the  heir  may  die,  and  that  the  deposit  must  be  made  good  ;  there- 

*  fore,  neither  sort  of  deposit  should  ever  be  re-delivered  to  the  heir.' 

CULL^CABHATTA. 

He  supposes  this  ease ;  the  heir  dies  after  receiving  back  the  deposit, 
and  long  afterwards  the  owner  says,  "the  deposit  was  not  delivered  to  my 
heir,  but  remains  with  you,  give  it  me."  It  cannot  be  said,  that,  since  the 
same  may  occur  in  the  case  of  a  debt,  the  delivery  to  a  son  and  the  like  is 
improper  even  in  that  case ;  and  therefore  the  text,  which  directs  payment 
to  one  of  the  family  in  default  of  the  lender,  is  unmeaning.  In  that  case, 
the  delivery  may  be  ascertained  by  attestation.  It  cannot  be  said  that  here 
also  it  may  be  so  ascertained;  for  the  attested  recovery  of  an  unattested 
deposit  is  forbidden  (XVII)  :  and,  even  in  the  case  of  such  re-delivery  of  an 
attested  deposit,  the  depositor's  claim  remains.  Thus  the  oumer  might  fay, 
'^  on  what  consideration  did  you  relinquish  the  deposit  in  my  absence  P"  but, 
in  the  case  of  a  debt,  the  creditor  cannot  say  so.  The  text  is  not  unmean- 
ing, for  there  is  a  purpose  in  making  the  payment ;  namely,  the  recovery  of 
a  pledge  when  interest  has  ceased ;  but,  in  the  case  of  a  loan  unsecured  by  a 
pledge,  upon  which  the  highest  interest  has  been  received,  the  debtor  may 
not  repay  it  to  the  son  or  the  like.  In  fact,  there  is  no  offence  in  repaying 
it  to  the  son  or  other  representative,  on  the  consideration,  that  body  is  not 
immortal,  and  to  remove  the  sin  of  debt ;  for  the  debtor  incurred  the  debt 
under  the  pressure  of  indigence.  But,  under  the  authority  of  the  text,  a 
deposit,  voluntarily  received,  must  be  kept  until  the  depositor  return. 

Again  ;  this  should  now  be  remarked:  we  perceive  no  offence  in  re-deliver- 
ing a  deposit  to  the  heirs  of  the  depositor  before  witnesses,  under  the  appre- 
hension of  ill  treatment  from  those  heirs,  even  before  the  expiration  of  the 
period  for  which  it  was  deposited. 

If  a  son  or  other  representative  should  die  after  receiving  back  the 
deposit  while  the  depositor  was  alive,  and  it  have  not  reached  the  depositor, 
having  been  expended  by  the  heir ;  and  this  be  proved  by  witnesses  and  the 
like  ;  must  the  depositai'y  make  good  the  deposit  or  not  ?  To  this  it  is  an- 
swered, that,  according  to  Cull^cabhatta,  it  shall  not  be  made  good :  for 
he  says,  both  sorts  of  deposits  shall  not  be  made  good,  if  there  be  no  doubt; 
and  even  sometimes,  though  the  heir  be  not  dead,  they  are  not  lost.  Thus, 
if  the  heir  be  living,  the  depositary  is  justified  by  proof  of  the  delivery  to 
the  heir :  this  is  clearly  expressed.  What  difference  is  there,  if  the  heir  be 
dead?  After  the  death  of  the  heir  there  may  be  suspicion,  if  proof  be  deficient. 
It  should  be  remarked  on  the  term  "  heir  apparent  or  presumptive"  (prat- 
yananiara  V.  xx.J,  that  the  y^ox^prati  denotes  similarity,  as  in  the  example 
"Abhimanyu  like  Arjuna."  The  word  anantara  signifies  proximate 
without  an  interval.  Consequently  a  deposit  can  be  legally  received  back 
by  the  nearest  heir  alone. 

But  Chandebwaba,  without  employing  the  word  *  even,'  says  :  some- 
times the  depositor  shall  recover  it,  though  the  heir  be  not  dead ;  it  follows, 
that  sometimes  the  deposit  is  extinct,  though  the  heir  be  not  dead ;  that  is, 
when  the  heir  dissipates  it  without  permission.  Consequently,  even  in  that 
case,  it  must  necessarily  be  made  good  by  the  depositary ;  otherwise,  tlip 
expression  "  but  not  unless  he  die,"  would  be  unmeaninof.  In  such  a  case 
it  must  certainly  be  made  good.     T\m  is  Citandeswaba's  meaning,  and  is 
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proper ;  for,  a  son  having  no  dominion  over  the  paternal  wealth  while  the 
father  lives,  his  receipt  of  the  thing  deposited  is  not  valid ;  as  is  declared  hj 
HiB(TA  (Book  V,  V.  8) .  Thus  the  soa's  receipt  of  it  is  similar  to  a  stranger's 
receipt.  But  when  it  is  any-how  received  hy  the  owner,  the  delivery 
becomes  valid.  Consequently,  if  it  any-how  fail  of  reaching  the  owner,  it  must 
be  made  good.  But  if  the  son  conduct  all  the  affairs  while  the  father  lives, 
there  is  no  offence  in  a  re-delivery  to  him.  However,  a  deposit,  expressly 
bailed  to  deceive  a  son,  must  on  no  account  be  delivered  to  that  son  while 
the  father  lives,  without  his  directions :  but,  with  his  permission,  there  is  no 
offence  in  le-delivering  the  deposit  to  the  son  ;  and,  after  the  death  of  the 
depositor,  there  is  no  harm  in  the  re-delivery  of  it  to  the  heir. 

XXI. 

Menu  : — But  if  a  depositary,  by  his  own  free  act,  shall  deliver  a 
deposit  to  the  heir  of  a  deceased  bailer,  he  must  not  be  harassed  either 
by  the  king  or  by  the  kinsmen  of  the  deceased. 

The  expression  "  by  his  own  free  act,"  implies,  that  while  the  bailer 
lives,  it  shall  not  be  delivered,  though  demanded  by  the  heir  ;  but  after  the 
bailer's  death,  it  should  be  delivered,  even  without  a  demand,    Chandeswaba. 

He  must  not  be  harassed  by  the  king,  on  the  ground  of  its  being  the 
bailer's  property.  Cull^oabhatta. 

"  By  the  kinsmen"  of  the  bailer ;  by  his  father's  sister's  sons,  his  mother's 
sister's  sons,  and  the  rest.  The  meaning  is,  that  after  the  bailer's  death, 
his  sons,  or  other  heirs,  have  dominion  over  the  effects  deposited  ;  and  if  a 
son  be  living,  it  must  not  be  delivered  to  a  grandson  whose  father  is  alive. 

If  a  deposit,  though  carefully  kept,  be  taken  away  by  thieves  or  the 
like,  there  is  no  fault  in  the  depositary. 

XXII. 
Nareda  : — What  is  lost,  together  with  the  property  of  the  bailee,  is 
lost  to  the  bailer ;  so  if  it  be  lost  by  the  act  of  Gk)D  or  of  the  king, 
unless  there  was  a  fraudulent  act  on  the  part  of  the  depositary. 

"  Lost,  together  with  the  property  of  the  bailee  ;"  meaning  geTherally^ 
if  there  be  no  fraudulent  act  on  the  part  of  the  depositary.  Thus,  if  the 
deposit  only  be  lost,  and  not  even  a  trifle  belonging  to  the  depositary,  yet,  if  it 
were  kept  with  care,  and  consumed  by  time  only,  there  is  no  fault  in  him. 
If  it  be  lost  by  the  act  of  God  (broken  by  a  wall  falling  down),  or  be  lost 
by  the  act  of  the  king  (plundered  by  the  forces  of  a  foreign  king ;  or  oppres- 
sively sold,  or  the  like,  by  the  king  of  the  country  ;)  then,  as  in  the  case  of 
consumption  by  time,  there  is  no  fault  in  the  depositary.  But  he  is  crimi- 
nal if  fraudulently  he  place  the  thing  deposited  near  an  old  wall  or  the  like, 
while  he  places  his  own  property  elsewhere  ;  or  if,  concealing  his  own  pro- 
perty, he  show  the  deposit  to  the  king.  The  principle  of  this  rule  is,  that 
the  depositary  must  make  good  the  deposit  if  he  be  in  fault,  and  not  unless 
he  be  in  fault.  But  if  the  depositary  say  it  is  lost,  though  it  be  not  lost  j 
then,  on  failure  of  evidence^  it  shall  be  tried  by  ordeal. 

XXIIL 

Vrihaspati:— If  it  be  destroyed  by  the  act  of  God  or  of  the  king, 
together  with  the  goods  of  the  bailee,  there  is  no  fault  in  him. 
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"  Together  with  the  goods  of  the  bailee ;"  to  denote  that  there  is  no 
fraudulent  act  on  the  part  of  the  depositary.  It  is  to  be  remembered,  that 
if  he  delirer  the  deposit  to  the  king,  together  with  his  own  goods,  without 
mentioning  that  it  belongs  to  another,  even  in  that  case  the  depositary  is 
criminal :  and  if  it  were  kept  with  care,  then,  even  though  the  deposit  alone 
be  seized  by  thieves  or  the  like,  there  is  no  fault  in  the  depositary.  Herein 
the  Beindeara  and  the  rest  concur. 

XXIV. 
Catyayana  : — If  a  thing  deposited  be  lost,  together  with  the  goods  of 

the  bailee,  though  not  by  the  act  of  God  or  the  king,  it  is  declared 

to  be  lost  to  the  bailer. 

The  loss  of  the  bailee's  goods,  every  where  mentioned,  is  intended  as  a 
general  exception  to  all  fault  in  the  bailee.  It  is  therefore  inferred,  that 
even  if  the  deposit  alone  be  lost,  but  without  any  fault  in  the  depositary,  it 
shall  not  be  made  good ;  but  if  lost  by  a  fraudulent  act  on  the  part  of  the 
depositary,  it  must  be  made  good.  The  Retndoara. 

XXV. 

Yajntawalcta  : — But  he  shall  not  be  compelled  to  replace  that 
deposit  lost  by  the  act  of  GU)D  or  the  king,  or  seized  by  robbers. 
He  shall  not  be  compelled  to  make  good  a  sealed  deposit,  lost  with  the 
vessel  in  which  it  was  contained,  (being  seized  by  the  king,  or  washed  away 
by  water  or  the  like,  or  stolen  by  thieves,)  if  there  be  no  fraudulent  act  on 
his  part.  The  Mitdeshard. 

A  similar  exposition  is  delivered  by  StrLAPAKi,  who  reads  the  text 
daivata  instead  of  daiviea  (hut  the  eense  is  unchanged).  If  it  be  lost  by  a 
fraudulent  act  on  the  part  of  the  depositary,  or  by  his  fault,  he  shall  be 
compelled  to  make  good  the  deposit,  and  shall  be  amerced.  This  will  be 
declared.     A  distinction  is  mentioned  in  the  following  text : 

XXVI. 

Menu  :— If  a  deposit  be  seized  by  thieves,  or  destroyed  by  vermin^  or 
washed  away  by  water,  or  consumed  by  fire,  the  bailee  shall  not  be 
compelled  to  make  it  good,  unless  he  took  part  of  it  himself. 

If  a  person  receiving  a  deposit  consume  a  part  of  it,  and  afterwards  the 
remainder  be  seized  by  thieves  or  the  like  ;  some  hold,  thatt  under  the 
authority  of  the  text,  the  depositary  shall  in  that  case  make  good  the  whole 
deposit.  But  others  say,  that  the  depositary  shall  make  good  the  whole  if  he 
accidentally  receive  any  part  of  the  deposit  which  has  been  seized  by  thieves 
or  the  like.  This  is  denied,  because  it  is  not  fit  that  the  loss  should  be  his, 
without  any  fault  in  him :  but  if  he  do  not  make  it  known  that  he  has  receiv- 
ed the  thing,  he  is  criminal,  and  shall  make  good  the  deposit,  as  in  the  pre- 
ceding case.  Since  he  is  criminal,  if  he  consume  any  part  of  it,  whether 
before  or  after  it  was  seized  by  thieves  or  the  like,  he  shall  make  good  the 
whole  deposit.  This  is  the  full  meaning  of  the  text.  In  that  case  he  shall 
make  it  good  with  interest,  if  he  consume  a  part  of  the  deposit ;  but  without 
interest,  if  he  merely  omit  to  make  it  known  that  he  has  received  a  part  of  it. 

If  he  take  a  part  of  it,  and  deposit  the  remainder  elsewhere ;  <a  neglect 
it,  thinking  that  he  will  not  be  liable  to  make  good  the  whole ;  in  that 
caao;  the  whole  must  be  made  good,  Misba, 
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When  the  deposit  is  lost  by  the  depositary's  fault,  he  shall  make  it 
good ;  but  when  it  is  lost  by  the  fault  of  the  person  through  whom  it  was 
deposited,  then  this  person  shall  make  it  good. 

XXVII. 

CiTYAYANA : — What  is  lost  by  the  fault  of  the  depositary,  is  lost 
to  him. 

2.  He  by  whose  fault  any  thing  is  lost  or  taken  away,  shall  be  com- 
pelled to  make  it  good,  with  interest,  unless  it  be  lost  by  the  act  of 
God  or  the  king. 

But  even  if  the  depositary  have  shown  a  probable  cause  of  its  destruc- 
tion, if  the  thing  deposited  appear  to  have  been  lost  by  any  iault  on  his  part, 
other  than  neglect,  he  shall  make  it  good.  The  Retndcara. 

A  man  addressing  some  person,  says,  "let  my  property  remain  in 
deposit  with  thee;"  he  replies,  "my  house  is  infested  by  rats  and  other 
vermin,  place  it  not  there  ;"  the  other  rejoins,  "  be  it  so,  what  can  vermin 
do  ?  and  he  accordingly  deposits  the  goods.  It  follows,  that  in  that  case 
there  is  no  fault  in  the  depositary,  if  it  be  lost  by  neglect.  But  if  he  place 
it  out  of  the  house,  or  in  another  place,  and  in  consequence  it  be  seized  by 
thieves,  or  spoiled  by  rain  ;  or  if,  from  anger  or  some  other  motive,  he  cast 
it  of  his  own  accord  into  the  water ;  or  if  he  deliver  it  to  the  king,  who 
causes  his  household  effects  to  be  sold  on  account  of  some  fault ;  if  the 
thing  deposited  be  lost  by  these  or  other  faults  on  the  part  of  the  depositary, 
he  shall  make  it  good.     This  is  intended  by  the  first  hemistich  (XX VII). 

When,  addressing  some  person,  a  man  says,  "  bail  this  grain  to  Deya- 
DATTA ;"  and  he,  going  to  Dbv adatta,  says,  "  this  grain  is  bailed  to  thee,  by 
Chaitba,  through  me  ;"  and  Dkvadatta  answers,  "place  it  in  the  house ;" 
and  he  places  the  grain  in  the  middle  of  the  house,  but  in  a  damp  spot ;  and 
the  grain  is  destroyed  by  the  damp  :  in  this  case,  the  grain  shall  be  recovered 
from  the  messenger.  This  is  intended  by  the  second  verse  (XXII 2)  :  for, 
otherwise,  it  would  be  superfluous.  Thus,  if  the  depositary  be  understood 
in  the  words  "  he  by  whose  fault,"  the  sense  is  the  same  as  in  the  preceding 
hemistich ;  and  if  the  depositor  be  understood,  then  the  receiver  and  giver 
would  be  the  same ;  it  is  therefore  properly  applied  to  an  intermediate 
person :  and,  according  to  the  Dipacalicdf  when  the  deposit  is  destroyed  by 
the  fault  of  the  person  who  causes  it  to  be  placed,  he  shall  make  it  good. 
But  when  the  owner  bails  effects  notwithstanding  the  depositary's  objections, 
and  those  effects,  being  neglected,  are  lost,  but  without  any  other  fault  on 
the  part  of  the  depositary,  in  that  case  no  blame  shall  be  imputed  to  the 
depositary. 

XXVIII. 
Catyayana  : — If  the  depositor,  though  apprised  of  its  danger,  never- 
theless bail  the  thing,    and   it  be  destroyed  by  any  injury,  the 
depositary  shall  not  be  compelled  to  make  it  good. 

If  the  depositor  know  the  loss  of  his  effects  to  be  probable,  (having 
been  forewarned  by  the  depositary,  that  the  king  would  force  the  house,  and 
therefore  he  ought  not  to  place  his  effects  there  ;)  if  he  nevertheless  bail 
those  effects,  there  is  no  fault  in  the  depositary,  should  they  be  lost  by  any 
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cause,  whether  it  be  the  occurrence  which  was  previously  apprehended,  or 
tsome  accident  which  was  not  apprehended.  In  this  exposition,  the  Eetndcara 
and  the  rest  concur. 

Is  this  text  applicable  or  not,  when,  in  such  a  case,  the  deposit  is  lost 
by  negligence  ?  Here  it  is  said,  that  the  text  does  apply  in  the  case  of  a  loss 
occasioned  merely  by  negligence,  without  any  other  fault :  for  another  text 
(XXIV)  already  shows,  that  there  is  no  fault  in  the  bailee,  if  the  deposit 
be  lost  without  neglect  or  other  fauU;  and  it  is  declared,  that  the  depositary 
is  criminal,  if  it  be  lost  by  his  fault.  It  cannot  be  said  that  the  former  text 
(XXIY)  intends  the  case  of  a  deposit  lost,  together  with  the  goods  of  the 
bailee;  but  that  this  text  (XXVIII)  intends  a  deposit  consumed  by  time, 
though  not  neglected,  and  without  a  concurrent  loss  of  the  bailee's  own 
effects.  For,  according  to  Chaj^^deswaba,  it  is  not  limited  to  the  case  of 
the  bailee's  goods  being  lost  with  the  deposit ;  '  the  loss  of  hi^  goods,  every 
where  mentioned,  is  intended  as  an  exception  to  other  faults  also ;'  and  the 
text  (XXIV)  is  taken  only  in  the  sense  so  inferred :  this  corresponds  with 
what  CfiAKDEsWABA  has  said  in  explaining  another  text  (XXVII). 

XXIX. 

GoTAMA  :— The  necessity  of  making  good  a  deposit,  a  thing  bailed 
for  delivery  to  a  third  person,  a  pledge,  a  thing  borrowed  or  hired, 
and  the  like,  if  destroyed  by  the  fault  of  the  bailee,  shall  not  fall 
upon  any  of  his  heirs,  if  they  were  free  from  blame ;  but  it  falls  on 
the  bailee,  by  whose  fault  the  thing  is  destroyed. 
"  Deposit,"  Ac.  in  a  general  sense.     Whatever  has  been  mentioned  by 
any  Sage  or  Author  as  partaking  of  the  nature  of  a  deposit,  must  be  under- 
stood.    "  Heirs  ;'*  sons,  grandsons,  and  the  rest.     "  Free  from  blame ;"  not 
in  fault.     Consequently,  should  the  depositary  die,  the  owner  recovers  the 
thing  deposited  from  the  heirs  of  the  bailee,  if  it  be  lost  by  their  fault :  thus 
is  the  law  settled.     But  if  it  be  lost  without  anj  fault,  by  accident  or  the 
like,  he  does  not  recover  it  from  the  heirs.     This  exposition  is  founded  on 
the  gloss  of  the  Retndcara, 

Is  not  this  gloss  ("  heirs  ;"  sons,  grandsons,  and  the  rest)  unmeaning  ? 
for  the  depositary  himself  is  free  from  blame,  if  the  deposit  be  lost  without 
any  fault  on  his  part.  It  must  be  understood,  that  this  text  is  intended  to 
obviate  the  doubt,  whether,  in  case  of  the  depositary  dying  after  havmg 
occasioned  the  loss  of  the  deposit  by  his  own  fault,  the  owner  may  recover 
it  from  his  sons,  because  it  was  lost  by  their  father's  fault :  but  if  it  be  lost 
by  their  fault,  it  must  be  made  good  by  them  (XXVII  2). 


Sect.  II. — On  the  Recovery  of  a  Deposit. 

It  has  been  said,  that  the  depositary  shall  be  compelled  to  make  good  a 
deposit  destroyed  by  his  fault;  shall  he  be  compelled  to  make  it  good  with, 
or  without,  interest  ? 

XXX. 

Vyasa  : — For  a  thing  voluntarily  wasted,  the  bailee  shall  be  forced  to 
pay  the  price  with  interest ;  for  a  thing  neglected,  the  value  only  ; 
for  a  thing  lost  thx*ough  slight  inattention,  something  less. 
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When  the  owner,  having  bailed  a  thing,  demands  it  at  a  distant  time, 
and  the  depositary,  having  wasted  it,  cannot  deliver  it ;  then  a  contest 
arising  thereon,  ii*  it  be  proved  that  he  has  wasted  the  thing,  he  shall  be 
compelled  to  make  it  good  with  interest.  '^  Wasted"  is  not  exclusively 
intended  ;  but  any  advantage  which  the  depositary  procures  for  himself  by 
the  thing  hailed^  is  fully  meant ;  hence  the  sale  and  other  embezzlement  of 
the  thing  deposited^  is  comprehended  in  this  precept. 

XXXI. 

Vrihaspati  : — Whatever  depositary  procures  advantage  for  himself  by 
the  thing  bailed,  withcmt  tlie  consent  of  the  owners  shall  be  amerced 
by  the  king,  and  made  to  pay  the  price  of  that  thing  with  interest. 

Here  also  "  without  the  consent  of  the  owner  "  is  determinately  meant. 
Having  procured  advantage  to  himself  by  the  thing  bailed,  without  the 
consent  of  the  owner,  if  he  make  it  good  in  another  mode,  he  may  be 
exempted  from  the  payment  of  interest,  and  from  the  fine,  by  the  forbear- 
ance of  the  owner,  and  of  the  king.  The  Jtetttdcara, 

The  commentator's  meaning  is,  that  even  if  the  thing  bailed  be  wasted, 
the  payment  of  interest  and  of  a  fine  is  not  customary ;  but  the  value  of  the 
chattel  only  must  be  made  good.  Otherwise  this  text  would  be  trivial, 
because  the  punishment  of  an  offender  is  a  matter  of  course. 

The  preceding  text  (XXX),  attributed  in  the  Mitdcshard  to  OiTTATAirA, 
is  abscribed  to  Yyasa  by  Chandeswara,  Mibra,  BhavadIta,  and  others. 
The  interest,  according  to  Mibba,  shall  be  the  eightieth  part  of  the  princi- 
pal by  the  month,  as  ordained  by  the  law. 

XXXII. 

Catyatana  : — A  deposit,  the  balance  of  interest,  a  commodity  sold, 

and  the  price  of  a  commodity  purchased,  not  being  paid  after 

demand,  shall  bear  interest  at  the  rate  of  five  in  the  hundred. 

"  If  the  debtor  be  a  Sitdra  "  tnu$t  be  supplied,  to  reconcile  it  with  the 
text,  which  directs  interest  at  the  rates  of  two  and  three  in  the  hundred 
and  so  forth  (Book  I,  Y.  xxix  2). 

It  is  directed,  that  a  thing  voluntarily  wasted  shall  bear  interest :  does 
interest  commence  from  the  day  when  the  thing  wi^s  deposited,  from  the 
day  when  it  was  wasted,  or  from  the  day  when  it  was  demanded  P  1.  To 
this  it  is  answered,  it  shall  bear  interest  after  six  months  from  the  date  of 
the  deposit :  for,  the  words  ^'  after  three  seasons  "  being  repeated  in  this  text 
(XXXIl)  from  the  preceding  text  {Book  I,  V.  Ivi.  1),  it  is  proper  to  assume 
the  date  of  the  deposit,  in  answer  to  the  question,  from  what  date  shall 
three  seasons  be  counted  ?  2.  Some  hold,  that  a  deposit,  not  delivered  on 
demand,  shall  bear  interest  six  months  afterwards,  because  demand  is  sug- 
gested by  the  context,  where  Mibra  directs  interest  at  the  rate  of  five 
panas  in  the  hundred  after  six  months.  8.  Since  the  wasting  of  the  thing 
deposited  is  the  cause  of  its  bearing  interest,  under  the  authority  of  the 
text  (XXX),  we  hold  it  proper,  that  interest  should  commence  (even  earlier 
than  six  months)  from  the  day  when  the  thing  was  wasted  ;  but  the  other 
text  (XXXII),  ordaining  interest  after  six  months,  is  applicable  to  the  case 
where  a  fraudulent  depositary,  though,  the  thing  have  not  been  wasted, 
refuses  to  deliver  it  on  demand ;  like  the  price  of  a  commodity  purcbascd, 
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and  like  the  balance  of  interest,  and  so  forth.  What  then  shall  be  the  rate 
of  interest?  Two  in  the  hundred,  and  other  rates  ordained  by  the  law ; 
because  those  are  in  their  nature  legal  rates,  and  because  interest  is  so  limited 
by  the  text  of  Menu  (Book  I,  V.  xlii)  :  and  the  interest  and  amercement 
should  be  proportioned  to  the  magnitude  of  the  offence.  But  this  does  not 
coincide  with  the  opinion  of  the  author  of  the  Mitdcshard ;  for  he  applies 
the  text  (XXXII)  to  a  thing  voluntarily  watted,  and  does  not  distinguish 
payment  of  interest,  and  exemption  from  interest,  in  cases  where  a  thing 
deposited  is  lost  by  neglect,  and  so  forth. 

The  text  of  Vtasa  (XXX),  being  placed  under  the  head  of  Deposits 
Damaged,  relates  to  such  as  are  damaged  by  the  use  of  them.  Consequently, 
if  a  stone  or  the  like,  bailed  without  seal,  be  used  for  three  or  four  days, 
it  shall  not  be  restored  with  interest :  the  payment  of  interest  regards  things 
damaged  by  the  use  of  them. 

XXXIII. 

Yi JNYAWALCYA : — If  the  depositary,  of  his  own  accord,  without  the 

consent  of  the  owner j  use  the  thing  deposited,  he  shall  be  amerced, 

and  compelled  to  pay  the  price  of  the  thing  with  interest. 

"Of  his  own  accord;"  that  is,  without  the  assent  of  the  owner. 
"  Use  the  thing  deposited ;"  employ  it  for  his  own  purposes.  Such  a  depo- 
sitary shall  be  amerced.  The  fine  not  being  specified,  he  shall  be  amerced 
in  tho  value  of  the  thing,  like  the  depositary  who  does  not  deliver  the  thing 
on  demand ;  and  he  shall  be  compelled  to  pay  the  price  of  the  thing  with 
interest. 

"  For  a  thing  neglected,  the  value  only,'*  (XXX)  ;  the  depositary  shall 
be  compelled  to  pay  the  value  only  of  a  thing  neglected,  that  is,  of  a  thing 
lost  by  his  negligence,  such  as  disregard  of  it  because  it  was  another's  pro- 
perty :  in  this  case,  interest  shall  not  be  exacted.  It  must  be  remembered, 
that,  according  to  the  third  opinion  above  mentioned,  if  it  be  not  delivered 
on  demand,  it  shall  bear  interest  after  six  months ;  but  the  value  only  shall 
be  required,  if  it  be  made  good  immediately  after  the  demand. 

XXXIV. 

Vrihaspati  : — Should  the  bailee  suffer  the  thing  bailed  to  be  destroy- 
ed by  his  negligence,  while  he  keeps  his  own  goods  with  very  dif- 
ferent care,  or  should  he  refuse  to  restore  it  on  demand,  he  shall 
be  compelled  to  pay  the  value  of  it  with  interest. 

'*  But  his  negligence,  while  he  keeps  his  own  goods  with  very  different 
care  ;*'  by  neglect,  after  separating  the  thing  bailed  from  his  own  e£Eects. 
If  the  depositary,  fraudulently  removing  the  thing  deposited,  which  was 
placed  with  his  own  goods,  secure  his  own  effects,  but  neglect  the  deposit ; 
and  the  thing,  being  guarded  by  no  one,  but  left  any  where  unheeded,  he 
consequently  lost ;  in  that  case  he  shall  pay  interest  by  way  of  fine,  in  like 
manner  as  if  it  had  been  wasted  :  for  the  removal  of  that  thing  was  a  great 
offence.  In  this  case,  the  payment  of  am  equal  fine  to  the  king  is  proper ; 
but  it  is  not  mentioned  by  any  Sage. 

**  Or  should  he  refuse  to  restore  it  on  demand ;"  should  he  refuse  or 
evade  restoring  the  deposit,  without  making  it  known  that  the  thing  has 
been  lost  by  neglect ;  (for  example,  if  he  say,  "  Am  I  thy  servant,  that  thou 
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shouldst  depoBit  thy  effects  with  me  ?  I  know  not  where  thy  goods  were 
placed,  nor  by  whom,  nor  what  is  become  of  them ;"  or,  *'  that  thing  was 
not  bailed,  but  given  to  me :")  in  this  case,  it  shall  be  made  good  with 
interest ;  for  his  fault  is  great,  in  not  making  it  known  that  the  thing  bailed 
has  been  lost.  According  to  the  third  opinion,  interest  must  be  paid  from 
the  day  the  thing  was  lost ;  iu  other  instances,  according  to  the  nature  of 
each  case,  interest  commences  after  six  months  and  soforth.  Thus  some 
lawyers  reconcile  it  to  the  law,  which  directs  the  value  oiiZy  to  be  made  good  if 
the  thing  bailed  be  not  restored  on  demand.  Others  hold,  that  if  the  thing 
deposited  be  not  restored  on  demand,  it  shall  be  made  good  to  the  owner 
with  interest,  and  a  fine  be  paid  to  the  king  equal  to  the  value  of  that  thing-: 
thus  establishing,  by  implication,  the  consistency  of  all  the  texts  with  each 
other.  Some  reconcile  them  by  directing  the  value  to  be  made  good  with 
or  without  interest,  according  to  the  qualities  of  the  depositary. 

The  Mitdeshard  explains  "  something  less"  (XXX)  a  fomrth  less. 
The  meaning  is,  that,  if  the  thing  be  inadvertently  lost,  (having  been  neg- 
lected through  forgetfulness,  long  after  it  was  received  in  deposit,)  the  fault 
being  small,  three-fourths  only  ol  its  value  shall  be  made  good. 

XXXV. 
Yajnyawalcya  :— If  a  sealed  deposit  be  lost,  etjen  by  tlieact  of  God  or 
tlie  kinffy  after  it  has  been   demanded  and  not  restored,  the  bailee 
shall  be  compelled  to  pay  the  value  of  the  thing,  and  an  equal  amer- 
cement 

If  it  have  been  demanded,  (required  by  the  bailer,)  and  not  restored 
by  the  bailee ;  should  a  loss  of  the  deposit  afterwards  happen  by  the  act  of 
God  or  of  the  king  and  so  forth,  eflfects  of  equal  value  must  in  that  case  be 
given,  and  a  fine  of  the  same  amount  be  paid  to  the  king. 

The  MUdcthard,  Retndeara,  and  the  rest,  concur  in  this  exposition. 
The  author  of  the  Mitdeshard  inserts  this  hemistich  as  an  exception  to  a 
text  quoted  in  the  preceding  section  (XXV).  Here  the  thing  is  made  good 
without  interest,  because  he  must  make  good,  out  of  his  own  effects,  the 
thing  bailed,  which  has  been  lost  by  accident.  This  is  not  inconsistent 
with  the  opinion  of  others,  grounded  on  the  following  text : 

XXXVI. 

Nareda:— He  who  restores  not  a  deposit  to  the  bailer,  though 

required  by  him,  shall  be  fined,  to  the  use  of  the  king;  and,  if  it  be 

afterwards  lost,  shall  pay  its  full  value. 
2.     And  he  who  procures  advantage  for  himself  by  the  thing  bailed^ 

without  the  consent  of  the  bailer,  shall  be  amerced,  and  be  liable  to 

pay  the  value  of  the  thing,  with  interest. 

They  hold^that  a  fine  is  here  directed,  if  the  deposit  be  fraudulently 
withheld,  though  not  lost;  and  the  fine  shall  be  equal  to  the  value  of  the 
thing,  as  in  the  preceding  cases,  and  as  intimated  by  the  sequel  of  the  text: 
the  deposit  must  of  course  be  restored  ;  but  it  shall  be  restored  with  inter- 
est, on  the  concurrent  import  of  the  text  of  Vbihaspati. 

If  a  thing  not  restored  on  demand  be  lost,  without  any  fault  on  the 
part  of  the  depositary,  by  the  act  of  God  or  tho  king,  its  value  shall  bo 
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made  good  to  the  owner  without  iDterest,  as  has  been  already  mentioned 
almost  im  as  many  words.  A  certain  author  says,  if  a  thing  be  merely  refused 
when  demanded,  it  shall  be  made  good  with  interest ;  but  if  it  be  also  lost 
by  accident,  its  value  shall  be  paid  without  interest,  and  a  Rne  shall  be  paid 
to  the  king.  Of  these  opinions,  whichever  seems  best  supported  may  be 
adopted. 

The  second  verse  (XXXYI  2)  has  been  in  a  manner  already  expound- 
ed ;  for  it  corresponds  with  the  text  of  VBtHASPATi  (XXXI) :  and  the 
amercement  shall  be  equal  to  the  value  of  the  thing  ;  for  what  is  affirmed  in 
one  case,  is  applicable  to  other  similar  cases. 

XXXVII. 

Menu  :— He  who  restores  not  a  thing  really  deposited,  and  he  who 
demands  what  be  never  bailed,  shall  both  be  punished  as  thieves,  or 
pay  a  fine  equal  to  the  value  of  the  thing  claimed 

In  a  suit  where  a  deposit  is  alleged  by  one  party  and  denied  by  the 
other,  if  it  be  proved  that  the  thing  was  in  fact  bailed  to  him,  the  depositary 
shall  be  punished  as  a  thief;  according  to  the  quantity  and  nature  of  the 
thing  proved  to  have  been  bailed,  he  shall  be  punished  as  a  thief,  by  death, 
or  confiscation,  or  other  punishment  ordained  for  theft  of  such  things  in  cer- 
tain quantities  :  and  such  shall  be  the  punishment,  even  though  the  deposit 
be  merely  denied.  But  if  the  depositary  be  in  general  virtuous,  the  legis- 
lator directs,  that  he  shall  only  pay  a  fine  equal  to  the  value  of  the  thing : 
consequently,  he  shall  not  in  this  case  be  punished  by  death,  or  eonJUcatian 
or  the  like.  The  same  must  be  understood  of  the  claimant,  according  to  the 
circumstances  of  the  case,  if  it  be  proved  that  no  deposit  was  made.  Chan- 
DEBWARA  holds,  that  they  shall  be  punished  as  thieves,  if  the  suit  regard 
valuable  things;  and  pay  a  fine  equal  to  the  value  of  the  things  in  the  case 
of  a  trifling  demand.  Cull^cabhatta  says,  '  they  shall  be  punished  as 
thieves,  if  gold,  gems,  pearls  or  the  like  be  demanded  ;  or,  in  the  case  of  a 
trifling  demand,  shall  pay  a  fine  equal  to  the  value  of  the  thing  claimed.' 
But  a  Brdhmana,  he  adds,  whether  virtuous  or  not,  who  withholds  a  thing 
deposited,  or  demands  what  he  never  bailed,  is  not  liable  to  the  punishment 
of  death  and  the  like. 

XXXVIII. 

Menu  : — The  king  should  compel  a  fi-audulent  depositary,  without  any 
distinction  between  a  deposit  under  seal  or  open^  to  pay  a  fine 
equal  to  its  value. 

And  that  if  the  Brdhmana  be  free  from  vice ;  but  if  he  be  vicious,  he 
shall  pay  a  fine  equal  to  double  its  value,  as  directed  in  a  text  which  will 
be  quoted  from  the  Maiiya  purdna.  Such  is  the  modem  interpretation. 
Chandsswara  remarks :  Punishment  similar  to  that  of  theft  is  denied  by 
the  second  text  (XXXVIII)  ;  and  the  exaction  of  a  fine  equal  to  the  value 
of  the  thing  is  positively  ordained,  whether  the  deposit  be  of  considerable  or 
trifling  value ;  and  that  is  to  be  understood  in  the  case  of  a  Brdhmana  being 
the  depositary.  ''  Without  any  distinction  between  a  deposit  under  seal  or 
open :"  from  this  expression  it  appears,  that  all  that  which  has  been  pro- 
pounded respecting  the  non-delivery  of  open  deposits  and  so  forth,  is  also 
applicable  to  the  non-delivery  of  a  sealed  deposit,  the  unauthorized  use  of  it, 
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and  80  forth:  Cullucabhatta  Bays,  let  the  king  amerce  a  fraudulent  de- 
positary in  a  sum  equal  to  the  yalue  of  the  thing  bailed  :  from  the  parity  of 
the  cases,  the  text  does  not  repeat,  that  he  who  demands  what  he  never 
bailed  shall  also  be  fined.  If  the  offence  be  great,  it  might  appear  from  the 
preceding  text,  that  corporal  punishment  is  to  be  inflicted  on  any  other 
than  a  Brahmana :  this  text  denies  it,  for  the  law  directs  a  pecuniary  fine. 
Nor  is  the  preceding  text  unmeaning :  for  this  text  applies  to  a  first  and 
slight  offence ;  and  the  preceding  text  intimates  a  precuniary  fine  for  a 
second  offence,  that  is  the  highest  amercement  ordained  in  cases  of  theft. 

XXXIX. 

Menu  : — That  man  who  by  false  pretences  gets  into  his  hands  the 

goods  of  another,  shall,  together  with  his  accomplices,  be  punished 

by  various  degrees  of  whipping  or  mutilation,  or  even  by  death. 

If  any  man,  except  a  creditor  or  a  Brahmana^  by  fraud  or  by  violence, 
and  causing  much  pain  and  so  forth,  (for  "  pretence"  is  expressed  in  the 
plural  number,)  get  into  his  hands  the  goods  of  another,  whether  they  be 
things  bailed  or  otherwise,  (for  the  precept  is  general ;)  he  shall,  together 
with  his  accomplices,  be  punished  by  various  degrees  of  corporal  pains  short 
of  death,  or  even  by  death  ;  that  is,  by  a  blow  with  the  hand  or  with  sandals, 
oi;by  cutting  off  the  baud  or  foot,  or  even  beheading,  according  to  the  value  of 
the  goods,  the  qualities  of  the  man,  his  class,  and  the  like.  First  taking  the 
goods,  afterwards  behead  him,  or  otherwise  punish  him. 

"  By  false  pretences  ;*'  by  frauds  of  various  kinds.  "  His  accomplices ;" 
those  who  have  assisted  him  in  getting  into  his  hands  the  goods  of  another. 
"  Publickly  ;*'  in  an  open  place.  Chakdbswara. 

He  who  obtains  the  goods  of  another  by  fraud,  under  a  false  pretence, 
(telling  him,  *'  the  king  is  angry  with  thee,  I  will  save  thee,  give  me  some- 
thing ;"  and  thus  receiving,  as  a  gratuity,  wealth,  a  female  slave,  or  the 
like ;)  shall,  together  with  his  accomplices,  be  punished  by  the  king,  in  the 
presence  of  many  people,  by  various  degrees  of  punishment,  such  as  mutila- 
tion of  hand  or  foot,  beheading,  and  the  rest.  Gull^oabhaitta. 

XL. 

^Matsya  pur&na  : — He  who  restores  not  a  thing  really  deposited,  and 

and  he  who  demands  what  he  never  bailed,  shall  both  be  punished 

as  thieves,  or  shall  pay  a  fine  equal  to  double  the  value  of  the  thing 

claimed. 

This  text  is  reconciled  by  Chandeswaba  to  the  text  of  Menu 
(XXXVII),  by  directing,  that  the  fine  shall  be  equal  to  the  value,  or  to 
double  the  value  of  the  thing  claimed,  according  to  the  good  or  bad  general 
conduct  of  the  person  to  be  punished.  Any  other  than  a  Brahmana,  if 
vicious,  shall  be  punished  as  a  thief;  if  virtuous,  shall  pay  a  fine  equal  to 
the  value  of  the  thing  :  but  a  Brahmana,  if  vicious,  shall  pay  a  fine  equal  to 
double  the  value  of  the  thing ;  if  free  from  vice,  a  fine  equal  to  the  value 
only.  Any  other  than  a  Brahmana,  who,  by  false  pretences,  gets  into  his 
hands  the  goods  of  another,  shall  receive  corporal  punishment  proportionate 
to  the  case  ;  but  a  Brahmana  shall  incur  the  pecuniary  punishment,  substi- 
tuted for  corporal  punishment,  as  declared  under  the  title  of  Theft :  such  is 
the  modem  interpretation. 
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If  the  goocU  of  another  be  obtained  by  false  pretences,  various  degrees 
of  corporal  punishment  shall  be  inflicted  on  the  offenders.  The  fraudulent 
depositary  shall  be  punished  as  a  thief,  if  the  deposit  consist  of  gold,  gems, 
pearls,  or  the  like.  In  the  case  of  a  trifling  demand,  the  fine  shall  be  equal 
to  the  value  of  the  thing,  if  it  concern  any  other  than  a  Brdhmana,  and  his 
general  conduct  be  good ;  but  equal  to  double  the  value,  if  his  morals  be 
not  good.  A  Brdhmana  shjdl  never  be  punished  like  a  thief,  whether  the 
value  of  the  deposit  withheld  be  considerable  or  trifling,  nor  if  the  thing 
have  been  obtained  under  fake  pretences,  but  he  shall  pay  a  fine  equal  to 
its  value.  Such  is  the  mode  according  to  the  opinion  of  CHAimsswABA. 
But,  according  to  Cullucabhatta,  any  other  than  a  Brihmana,  who  obtains 
gold,  gems,  pearls  or  the  like  by  false  pretences,  or  withholds  a  deposit 
consisting  of  such  valuable  effects,  for  a  second  offence  shall  be  punished  as 
a  thief;  but  if  the  thing  be  of  trifling  value,  he  shall  pay  a  fine  equal  to  its 
worth.  It  certainly  follows,  that  in  all  cases  a  Brdhmana  shall  pay  the 
value  of  the  thing.  Or,  a  fine  equal  to  double  the  value  of  the  thing  (AL), 
may  be  applicable  to  the  case  of  a  Brdhmana,  on  a  second  offence,  if  gold 
or  pearls  or  the  like  be  demanded;  but  the  fine  shall  be  equal  to  the  value 
only  for  a  first  offence,  whoever  be  the  person,  or  whatever  be  the  thing. 
Menu  mentions  incidentally  punishment  by  death  and  so  forth,  in  the  case 
of  a  man  who  obtains  the  goods  of  another  by  false  pretences. 

8ome  hold,  that  he  who  restores  not  a  deposit,  or  who  embezzles  it, 
and  he  who  falsely  claims  a  deposit,  and  this$  obtains  the  goods  of  another 
by  false  pretences,  shall  be  punished  as  thieves,  if  they  be  vicious  and 
devoid  of  all  virtue  :  but  if  neither  vicious  nor  virtuous,  or  both  vicious  and 
virtuous  in  equal  degree,  they  shall  be  amerced  in  double  the  value  of  the 
thing  ;  and  if  virtuous,  and  not  vicious,  in  the  value  only.  By  the  term 
**  not  restoring  a  deposit,'^  is  intended  imposition  by  artful  discourse,  not 
the  concealment  of  the  deposit ;  but  embezzlement  is  the  fraudulent  with- 
holding of  the  deposit :  the  fraudulent  withholder  covetously  desires  to 
appropriate  the  thing  by  false  assertions ;  he  is  described  by  Culluca- 
bhatta. Since  corporal  punishment  cannot  be  inflicted  on  a  Brdhmana,  the 
punishment  substituted  for  it,  under  the  title  of  Theft,  must  be  understood 
in  the  expression  "  punished  as  thieves.^*  In  the  second  text,  quoted  from 
Menu  (XXXVIII),  "  shall  be  punished  as  thieves,"  must  be  fetched  from 
the  preceding  text  (XXXYII)  :  and  the  latter  text  (XXXIX)  gives  some 
detail  on  the  punishment  of  thieves.  The  texts  of  other  Sages  ^XXVI  1 
&c.),  intimating  a  fine  equal  to  the  value  of  the  thing,  relate  to  the  case  of  a 
man  who  is  in  general  virtuous  and  free  from  all  vice.  Of  the  various  aDcient 
and  modem  opinions,  one  is  to  be  selected ;  many  have  been  mentioned  for 
discussion. 

CAttatana  propounds  a  distinction  on  bailments  for  a  stipulated  time. 

XLL 

CAtyayana  : — A  deposit  (upanid^ht)  shall  be  recovered  at  the  time 

stipulated ;  but  let  the  oumer  leave  it  until  the  period  expire  :  when 

that  does  expire,  if  the  depositary  restore  not  the  thing,  he  shall  be 

compelled  to  pay  double  the  fine. 

"  Recovered"  by  the  bailer,  "at  the  stipulated  time;"  at  the  fixed 
time  for  receiving  it  back.     "  Until  the  period  expire ;"  whilst  less  than 
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that  lime  is  elapsed.  Hence  he  shall  recoTer  it  when  the  period  is  elapsed, 
and  not  before.  But  a  depositary,  not  restoring  the  deposit  when  the  full 
period  is  expired,  shall  be  obastised.  The  Retndeara, 

Whatever  fine,  for  whatever  kind  of  property,  has  been  declared  in  the 
case  of  a  thing  bailed  without  stipulating  a  period,  double  that  fine  shall, 
on  the  authority  of  the  law,  be  paid  by  him  who  does  not  restore,  at  the 
stipulated  time,  a  thing  of  a  similar  kind  which  had  been  bailed  for  time. 
It  follows,  that,  in  the  case  where  the  fine  is  ordained  at  double  the  value 
of  the  thing  bailed,  he  shall  pay  four  times  the-vaiue  if  it  was  bailed  for  time. 

Simple  men  hold,  that  "  double  the  fine"  intends  double  the  value 
including  the  fine  :  the  fine  shall  be  equal  to  the  value  of  the  thing,  and  the 
value  shall  be  paid  to  the  owner.  This  supposes  a  case  where  the  deposi- 
tary is  in  general  virtuous :  and  the  text  intimates,  that  there  is  no  fine  if 
a  thing  bailed  for  time  be  refused  before  the  time  expire. 

But  others  interpret  the  text,  *  when  a  period  is  not  stipulated,'  instead 
of  "  when  the  period  does  expire."  If  the  depositary  restore  not  the  thing 
on  demand,  he  shall  pay  double  the  fine,  that  is,  double  the  value  including 
the  fine ;  and  they  apply  this  hemistich  to  the  case  of  a  thing  bailed  for  no 
stipulated  time,  provided  the  depositary  be  in  general  virtuous.  Others 
again  explain  '*  double  the  fine,"  double  the  sum  as  a  fine :  consequently  the 
depositary  shall  pay  double  the  value  of  the  thing  by  way  of  fine  ;  and  they 
hold,  that  this  is  consistent  with  the  opinion  delivered  in  the  Retndeara^ 
where  this  text  in  considered  as  relating  to  the  same  subject  with  the  text 
is  of  the  Matiya  purdna.  This  opinion,  in  part  comprehending  that  of 
others,  seems  satisfactory, 

"  A  deposit"  (upanid'hi)  is  here  employed  in  a  general  sense  (V,  viii), 

XLII. 
CAtyayana  : — He  who,  having  received  a  loan  for  use,  does  not 
return  it,  though  required  by  the  owner^  shall  be  compelled  to 
restore  it  by  harsh  reproof,  or  shall  be  amerced  if  he  still  refuse  to 
restore  it 

Having  borrowed  ornaments  for  decoration,  an  awing  or  the  like  for  a 
company,  and  so  forth,  if  he  do  not  restore  them,  though  demanded  by  the 
owner,  the  king,  reproaching  him  in  opprobrious  terms,  shall  require  him  to 
return  them  :  if  even  then  he  restore  them  not,  he  shall  be  amerced  ;  and 
the  fine  may  be  equal  to  the  value  of  the  thing,  as  before  directed.  For 
Gatyayava  applies  the  law  respecting  bailments  to  loans  for  use  and  the 
like,  declaring,  that  '*  these  rules  are  propounded  for  all  deposits  (i^nic/'K)" 
But  the  additional  text  intimates  a  distinction,  which  will  be  mentioned  by 
and  by  (LI). 

It  must  l)e  considered,  that  if  a  creditor,  having  artfully  obtained  from 
his  debtor  an  awning  or  the  like,  refuse  to  restore  it,  employing  legal  deceit, 
as  authorized  by  Vbihabpati,  for  the  recovery  of  the  debt,  he  is  not  to  be 
reproached,  but  shall  be  made  to  give  credit  for  it  in  payment  of  the  debt ; 
and  that  supposes  the  period  for  which  the  loan  was  msuie  to  have  expired, 
and  the  debtor  to  have  neglected,  or  to  be  unable  to  pay  the  debt.  But  if 
the  period  have  not  expired,  he  cannot  employ  artifice.  And  further  the 
same  rule  is  applicable  to  deposits  and  the  like,  according  to  circumstances. 

A  distinction  is  mentioned  in  the  case  of  loans  for  use : 
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XLIII. 
CiTYAYANA  — When  it  is  borrowed  for  a  particular  purpose,  or  a 
specified  time,  if  it  be  demanded  when  the  purpose  is  only  half 
accomplished,  it  shall  not  be  recovered,  nor  shall  the  borrower  be 
compelled  to  restore  it 
If  a  man  have  borrowed  an  awning  for  the  company  entertained  at  the 
nuptials  of  his  son,  the  owner  cannot  take  it  back  on  the  day  of  the  nuptials, 
after  one  watch  of  the  day  is  passed  ;  for  the  purpose  is  only  accomplished 
in  part.     But  it  may  be  taken  if  the  purpose  have  heen  fulfilled  :  it  certainly 
cannot  be  exacted  if  any  part  of  the  purpose  be  yet  unaccomplished.     So,  if 
ornaments  or  the  like  be  borrowed  to  be  worn -a  month,  the  ornaments 
cannot  be  taken  back  before  the  end  of  the  month  :  and  the  wearer  of  the 
things  borrowed  shall  neither  be  amerced,  nor  reproached. 

A  further  distinction  is  mentioned : 

XLiy. 

Catyayana  : — But  where  the  owner's  purpose  would  be  disappointed 
from  the  want  of  that  thing,  the  borrower  may  be  compelled  to 
restore  it  before  the  time  stipulated,  even  though  his  purpose  be 
only  accomplished  in  part 
"  Where  the  owner's  purpose  would  be  disappointed"  (vipatli)  ;  where 
his  business  would  go  to  ruin,  according  to  the  literal  sense  of  the  verb  pad, 
move.     Consequently,  if  the  owner's  business  would  be  exposed  to  disap- 
pointment for  want  of  that  thing,  it  may  be  taken  back  by  him  before  the 
period  expire,  even  though  the  borrower's  purpose  be  only  half  fulfilled  ; 
meaning  generally,  though  it  be  not  fully  accomplished.     If  the  borrower 
refuse  to  restore  it  immediately,  he  may  be  fined  or  reproached,  according 
to  circumstances. 

It  must  be  understood,  that  aU  these  rules  provide  against  fraud. 
Therefore,  when  a  thing  borrowed  to  be  used  a  month,  is  sent  to  another 
province,  and  the  owner  happeus  to  need  the  thing,  but  it  cannot  be  brought 
back,  the  borrower  shall  not  be  fined  or  reproached,  though  the  owner's  pur- 
pose be  disappointed :  but  the  borrower  must  mention,  at  the  time  of  bor- 
rowing the  thing,  that  he  intends  to  send  it  to  another  province.  This  must 
be  considered  as  deduoible  from  plain  reasoning. 

What  is  to  be  done  in  a  suit  wherein  a  deposit  is  alleged  by  one  party 
and  denied  by  the  other  P     There  must  be  a  trial  by  ordeal  (X  Y). 

*'  A  deposit  is  declared  to  be  of  two  sorts."  A  deposit  authenticated 
by  a  writing  is  not  distinguished  by  any  Sage.  This  meaning  is  there 
denoted  :  without  a  purpose  of  his  own,  a  depositary  does  not  execute  a  writ- 
ing ;  but  the  depositor  causes  the  bailmenc  to  be  attested.  Why  is  it  said, 
under  the  title  of  Loans,  that  a  written  acknowledgement  of  a  pledge  shall 
be  given  by  the  creditor  to  the  debtor  ?  The  answer  is,  as  a  loan  is  made 
from  a  desire  of  gain,  so  a  writing  is  executed  by  the  creditor  from  a  wish  to 
confer  a  favour  while  be  takes  a  pledge,  by  furnishing  grounds  for  confidence 
that  the  thing  shall  be  received  back.  But  some  admit  a  deposit  authenti- 
cated by  a  written  contract. 

*'  It  must  be  restored  in  the  condition  and  manner  in  which  it  was  bail- 
ed" (V.  XV.)  :  the  deposit,  whether  sealed  or  open,  attested  or  unattested, 
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must  be  received  back  in  tbe  same  manner  in  which  it  was  bailed.  If  altered, 
or  denied,  there  must  be  a  trial  by  ordeal :  without  it,  the  deposit  is  ijot 
established  on  the  simple  assertion  of  the  plaintiff. 

Two  modes  of  proof  are  declared  for  the  two  sorts  of  deposit ;  attested, 
and  privately  bailed. 

XLV. 
Vrihaspati  : — Him  who  is  convicted  by  the  evidence  of  witnesses,  or 
by  ordeal,  of  secreting  a  deposit  received,  let  the  king  compel  to 
restore  the  deposit,  and  to  pay  a  i^ne  equal  to  its  value. 
If  an  attested  deposit  be  denied  by  the  depositary,  let  the  king,  ascer- 
taining it  by  the  evidence  of  competent  witnesses,  compel  him  to  restore  it; 
and,  ascertaining  by  ordeal  a  thing  privately  bailed,  let  him  compel  the 
depositary  to  restore  it.     On  the  authority  of  the  text  of  YijmrAWALCTA, 
("  on  failure  of  each  of  these,  ordeal  is  ordained  in  each  case,")  proof  by 
ordeal  is  admitted  by  the  author  of  the  Mitdcghardy  on  failure  of  evidence. 

XLVI. 

Menu  : — The  king  must  decide  the  questions,  after  friendly  admonition, 
without  having  recourse  to  artifice ;  for,  the  honest  disposition  of 
the  man  being  proved,  the  judge  must  proceed  with  mildness. 
Omitting  reproaches  and  artifice  or  the  like,  such  as  bailing  other  effects 
to  him,  let  the  king  decide  the  question  after  friendly  admonition,  and  not 
hastily  direct  a  trial  by  ordeal ;  or,  considering  the  character  of  the  man 
and  knowing  his  honest  disposition,  let  the  judge  proceed  with  mildness. 
The  text,  thus  expounded  by  CuLLtJcABflATTA,  forbids  hasty  recourse  to 
ordeal.     Therefore  recourse  must  be  had  to  sensible  proofs. 

XLVIL 

Menu  : — He  who  restores  not  to  the  depositor,  on  his  request,  what  has 
been  deposited,  may  first  be  tried  by  the  judge  inthe  following  man-- 
ner^  the  depositor  himself  being  absent. 

2.  On  failure  of  witnesses,  let  the  judge  actually  deposit  gold,  or 
fvecuma  things^  with  the  defendant,  by  the  artful  contrivance  of 
spies,  who  have  passed  the  age  of  childhood,  and  whose  persons  are 
engaging. 

3.  Should  the  defendant  restore  that  deposit  in  the  manner  and  shape ' 
in  which  it  was  bailed  hy  the  spies^  there  is  nothing  in  his  hands  for 
which  others  can  justly  accuse  him : 

4.  But  if  he  restore  not  the  gold,  or  predoud  tking$,  as  he  ought,  to 

those  emissaries,  let  him  be  apprehended  and  compelled  to  pay  the 

value  of  both  deposits :  this  is  a  settled  rule. 

If  the  depositary  do  not  restore  the  thing,  though  required  by  the 
depositor,  let  him  be  sued  before  the  king.  Let  the  jadge  immediately 
demand  it  of  the  depositary  with  mild  expostulation,  without  threats.  If 
the  depositary,  apprehending  the  disgrace  of  a  fine,  or  of  corporal  punish* 
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meni,  which  it  is  the  king's  duty  to  inflict,  and  reflecting  that  he  cannot 
conceal  the  fact,  acknowledge  the  deposit,  he  shall  he  compelled  to  restore 
it ;  and  in  this  case  there  is  ordinance  exempting  him  from  a  fine.  But  if 
he  do  not  acknowledge  the  deposit,  let  it  be  tried  by  oral  evidence :  this 
appears  from  the  mention  of  "  failure  of  witnesses."  If  there  be  no  wit- 
nesses, (the  deposit  having  been  privately  made,  or  the  witnesses  being  dead,) 
the  legislator  directs,  "let  the  judge  actually  deposit  gold,  or  precioui  things, 
with  the  defendant,  by  the  artful  contrivance  of  spies,  apt  in  detecting  secret 
practices,  who  are  neither  very  old  nor  very  young,  and  whose  persons  are 
engaging:"  meaning  generally  spies  qualified  for  the  employment.  By  art- 
ful  contrivance  or  stratagem,  actuaUy  depositing  gold  belonging  to  himself, 
let  him  try  the  matter :  the  text  should  be  so  supplied.  The  legislator  sub- 
joins the  rest :  should  the  defendant's  veracity  be  imimpeached  in  every 
respect,  the  deposit  being  kept  and  restored  as  it  was  bailed,  he  must  be 
acquitted  of  the  offence  for  which  he  is  accused  by  the  claimant :  because, 
were  he  dishonest,  he  would  secrete  the  thing  bailed  by  disguised  emissa- 
ries. Let  the  judge  also  try  the  honesty  of  the  supposed  depositor  ;  and  if 
both  appear  honest,  let  him  have  recourse  to  some  other  mode,  ordeal  or  the 
like  :  such  is  the  induction  of  common  sense.  *'  But  if  he  restore  not  the 
gold,"  let  him  be  compelled,  by  harsh  reproof,  to  make  good  both  sorts  of 
deposit,  sealed  and  opened  ;*  and  the-  reproaches  and  punishment  shall  be 
proportioned  to  the  trouble  he  has  occasioned.  The  Betndeara  and  the  rest 
concur  in  this  interpretation. 

Here  a  doubt  may  occur,  should  the  supposed  depositary,  or  depositor, 
be  acquainted  with  the  rules  of  judicial  procedure.  If  the  man  do  not  act 
dishonestly  in  regard  to  the  thing  bailed  by  emissaries,  though  he  be  dis- 
honest in  regard  to  the  deposit  claimed,  his  practices  cannot  easily  be 
detected.  For  this  purpose  much  labour  must  be  employed.  Let  the  judge, 
night  and  day,  place  spies  in  disguise,  on  all  sides  of  him,  and  near  the  walls 
of  his  house,  that  it  may  be  known,  by  means  of  such  emissaries,  what  con- 
versation he  holds  with  his  intimate  friends  at  various  times,  and  what  his 
occupations  are :  the  mode  mentioned  by  the  Sage  is  merely  an  example.f 

GHA.NDlswARiL  cxpouuds  "  artful  contrivance,"  stratagem.  He  who 
interrogates  (prich'haH)^  is  the  interrogator  (prat).     He  who  pronounces 

*  The  translation  of  the  text,  aa  ^ven  in  the  Institutes  oi  Hindu  Law,  chap,  vni,  v.  184, 
has  been  followed  iu  preference  to  this  interpretation. 

t  The  compiler  takes  occasion  to  relate  a  popular  tale.— A  soldier,  intending  to  travel 
to  a  foreign  country,  and  wishing  to  place  in  otner  hands  his  property,  consisting  of  gold  and 
silver,  put  it  into  a' jar  of  oiL  which  he  delivered  into  the  hands  of  an  oilman,  sajring,  **  keep 
this  jar  of  oil  for  me."  'llie  oilman,  suspecting,  from  its  great  weight,  that  the  vessel  con- 
tained some  metallic  substance,  took  out  the  gold  and  silver,  and  filled  up  the  vessel  with 
oil.  The  soldier  returning,  received  Txack  the  jar  of  oil,  and  missing  the  gold  and  silver,  de- 
manded bis  property  from  the  oilman.  He  replied,  ^*  this  is  the  very  jar  of  oil  which  was 
intrusted  to  me  ;  take  it  away:  I  know  not  what  it  contained."  The  suit  was  carried  before 
the  king,  who,  after  much  investi^tion,  told  the  oilman,  **I  will  give  an  answer,  after 
making  trial  of  your  honesty ;  let  this  wooden  chest  remain  in  your  house  one  night ;  on  your 
bringing  it  back  in  the  morning,  the  question  shaUbe  decided."  Placing  in  it  a  sensible  and 
learned  man  furnished  with  paper,  pen,  and  ink,  he  delivered  to  the  oilman  an  old  wooden 
chest,  in  the  lid  of  which  many  holes  were  bored.  The  oilman  having  received  it,  at  night, 
in  conversation  with  his  wife,  said,  **  this  king  tries  my  honesty,  by  depositing  a  thing  of 
his  own  with  me ;  am  I  such  a  thief,  that,  embezzling  the  king*s  deposit,  I  should  incur  pu- 
nishment ?  Obtaining  the  kind's  confidence  b^  restoring  the  diest  with  its  contents  in  the 
morning,  and  cheating  the  soldier,  I  shall  live  in  affluence  upon  the  valuable  property  gained 
from  him."  The  concealed  spy  wrote  down  the  whole  of  tms  and  the  rest  of^ their  conversa- 
tion. In  the  morning,  the  ouman  being  brought  before  him,  together  with  the  chest,  the 
king,  informed  of  the  whole  circumstance  by  the  notes  taken  down  by  the  man  who  was  con- 
oealed  in  the  chest,  inflicted  due  punishment  on  the  oihnan,  and  compelled  him  to  restore 
the  effects  io  the  soldier. 
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(vivacii),  is  the  pronouncer  (vivdc)  :  first  the  judge  (prdtPvivdc)  is  interroga- 
tor, next  pronouncer  of  judgment ;  an  apposition  in  the  form  called  carmad' 
^hdraya,  as  in  the  example, '  bathed  and  anointed.'  Having  first  inquired 
all  circumstances  from  the  plaintiff,  the  judge  iprdd*vivdo)  himself  pronoun- 
ces what  is  proper :  he  is  an  officer  of  the  king. 

If  it  be  alleged  by  the  depositor,  that  a  hundred  suvemas  were  bailed, 
and  it  be  proved  by  witnesses,  or  by  any  other  popuhtr  proof,  or  by  ordeal, 
that  fifty  suvernas  were  bailed,  the  following  text  shows  what  is  to  be  done 
by  the  king  in  that  case  : 

XLVIIL 

Menu  : — Regularly^  a  deposit  should  be  produced,  the  same  in  kind 
and  quantity  as  it  was  bailed,  by  the  same  and  to  the  same  person 
by  whom  and  from  whom  it  was  received,  and  before  the  same  com- 
pany who  were  witnesses  to  the  deposit :  he  who  mistakes  a  deposit, 
ought  to  be  fined. 
The  depositor  who  claims  more,  and  the  depositary  who  acknowledges 
less  than  was  deposited,  ought  to  be  fined.     Such  is  the  meaning  according 
to  the  Betndcara ;  and  in  this  Gull^cabhatta  concurs.    "  Before  the  same 
company"  is  mentioned  to  denote  witnesses,  but  it  is  merely  an  example  : 
consequently,  the  rule  is  the  same  if  the  ascertainment  be  made  by  other 
popular  proof,  or  by  ordeal.     He  shall  pay  a  fine  equal  to  that  part  for 
which  a  falsehood  was  asserted ;  not  equal  to  the  whole  of  the  effects  claimed, 
nor  to  the  value  of  the  thing  actually  deposited :  for  the  offence  is  less. 

XLIX. 

Menu  :—  Such  is  the  mode  of  ascertaining  the  right  in  all  these  cases 

of  a  deposit :  in  the  case  of  a  deposit  sealed  up,  the  bailee  shall 

incur  no  censure  on  the  re-delivery,  unless  he  have  altered  the  sealy 

or  taken  out  something. 

He  shall  incur  no  censure  if  he  have  taken  out  nothing  from  a  sealed 

deposit,  but  he  shall  incur  censure  if  he  have  taken  out  any  thing ;  and,  if  he 

take  out  any  thing  from   an  open  deposit,  he  shall  incur  no  censure  if  he 

afterwards  restore  it.  The  Reindeara. 

We  say,  such  is  the  mode  of  ascertaining  the  right  and  recovering  the 
deposit,  (namely  the  mode  above  mentioned  aLVII  2,)  in  all  these  cases  of 
deposit,  (meaning  generally  all  deposits,  loans  for  use,  and  the  like:)  conse- 
quently, in  the  case  of  any  deposit,  or  loan  for  use,  if  the  depositary  acknow- 
ledge the  receipt  of  silver,  and  the  depositor  allege  a  bailment  of  gold  ;  or  if 
the  contest  regard  the  quantity ;  it  shall  be  tried  by  the  evidence  of  witnesses 
by  artifice,  or  the  like,  as  directed  by  the  former  text  (XLVII  2). 
But,  in  the  case  of  a  deposit  sealed  up,  if  it  be  proved  that  the  depositary 
did  not  break  the  seal,  and  after  taking  out  something  seal  it  up  again,  he 
shall  incur  no  censure  t)r  disgrace.     Herein  Cflli&cabhatta  concurs.* 

*  The  compiler  takes  occasion  to  insert  in  his  text  another  popular  tale. — A  rich  man 
placed  in  the  house  of  a  friend  two  jars  filled  with  effects,  having  closed  the  mouth  of  ^icb 
jar  with  lac,  on  which  his  own  seal  was  impressed.  Some  time  uter  his  death,  his  son,  ip- 
specting  his  father's  notes  of  his  income  and  expenditure,  and  of  the  disposal  of  his  property, 
and  finding  a  note  of  those  two  jars,  claimed  them :  and  the  depositary  accorotingly  restortf 
them.  The  owner's  son,  opening  both  vessels,  found  gold  coins  in  one,  and  pieces  of  iron  ill 
the  other.  Upon  this  he  addressed  the  depontary :  **  Where  pieces  of  iron  intrusted  to  thed 
by  my  father  ?  restore  to  me  the  gold  coins.**    The  other  replied,  '*  both  jars  remain  as  they 
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Menu  : — ^Thns  let  the  king  decide  causes  concerning  a  deposit,  or  a 
friendly  loan  for  use,  without  showing  rigour  to  the  depositary. 

In  the  mode  before  directed,  without  showing  rigour  to  the  supposed 
depositary.     So  the  Reindeara,    The  gloss  of  Cull^oabhatta  is  similar. 

By  this  it  is  expressed,  that,  in  ascertaining  the  right  in  the  case  of  a 
deposit,  rigour  and  deceit,  and  other  expedients  propounded  by  y&!HABPA.Ti, 
shall  not  be  employed  against  the  supposed  depositary,  as  in  ascertaining 
the  right  and  so  forth  in  cases  of  debt.  If  it  cannot  be  ascertained  by 
popular  proof,  such  as  the  eyidence  of  witnesses  and  the  like,  it  shall  be  tried 
by  ordeal  (XIII).  Proof  by  ordeal  is  directed  for  both  parties,  the  supposed 
depositor  and  the  supposed  depositary :  so  the  text  is  explained  in  the 
Retndcara.  Consequently,  in  a  suit  wherein  one  party  alleges  a  deposit 
which  the  other  denies,  ordeal  is  ordained  to  determine  the  right:  to 
answer  the  question,  whether  the  supposed  depositor  or  depositary  shall 
submit  to  ordeal,  the  text  directs  both  parties,  that  u  either  party.  In  this 
case  the  rule  is,  that  ordeal  shall  be  performed  by  whichsoever  party  appears 
to  surpass  the  other  in  honesty ;  it  is  not  positively  required  that  ordeal  be 
performed  by  the  party  accused.  In  cases  of  bailment  for  delivery,  loans 
for  use,  and  the  like,  the  trial  by  ordeal  on  failure  of  evidence,  the  decision, 
and  the  amercement,  shall  in  general  be  the  same  as  in  the  case  of  any 
other  deposit  (XI) :  but  a  distinct  fine  is  mentioned  in  the  case  of  a  loan  for  use. 

LI. 

Matsya  ptirana : — He  who,  having  received  a  loan  for  use,  does  not 
restore  it  as  he  ought,  shall  be  compelled  to  restore  it  by  harsh 
reproof,  or  shall  be  fined  in  the  first  amercement. 

It  is  here  denoted,  according  to  GHANnieswABA,  that,  if  a  loan  for  use 
be  not  restored,  the  fine  shall  not  be  equal  to  the  value  of  the  thing,  but 
equal  to  the  first  amercement ;  for,  no  where  otherwise  explainbg  the  text 
of  CIttatava  (XLII),  he  cites  this  text,  which  directs  the  first  amerce- 
ment, immediately  after  the  text  of  CATTiYAKA. 

The  reconciling  of  these  texts,  by  discriminating  the  degrees  of 
virtue  in  the  depositary,  is  proper,  as  well  as  the  texts  of  several  Sages, 
which  direct  that  a  man  who  embezzles  a  deposit  shall  be  punished  like  a 
thief,  or  pay  a  fine  equal  to  the  value  of  the  thing,  and  the  like.  As  the 
law  of  deposits  in  general  is  fitly  extended  to  loans  for  use,  and  the  first 
amercement  is  in  some  cases  the  punishment  of  a  thief,  we  hold  that  this 
text  refers  to  those  cases.  The  first  amercement  is  propounded  by  Mbnu  : 
f'  now  two  hundred  and  fifty  panae  are  declared  to  be  the  first  or  lowett 
amercement;**  and  it  has  been  often  explained. 

were  marked  with  my  father's  seal ;  I  know  nothing  of  their  contents.**  The  dispute  being 
referred  to  arbitrators,  these  hesitated  on  seeing  the  lac,  on  which  was  the  fanpression^ 
his  father*s  seal,  broken  into  nieces ;  and  the  depositor's  son  obsenred,  ^'this  seal  was  made 
by  some  artist,  not  by  my  father.'*  After  reflection,  the  arbitrators  weighed  the  pieces  of 
iron  and  the  gold  coins,  and  finding  the  weijB^ht  of  both  eqnal^  and  seeing,  in  the  owner'g 
notes  of  the  disposal  of  his  effects,  that  two  jars  were  mentioned  as  placed  in  the  deposi- 
tar^s  house,  they  determined  that  the  pieces  of  iron  were  probably  placed  to  verify  the 
weight  of  the  goM  :  and  thus  the  parties  were  reconciled.  Therefore,  adds  the  compiler,  in 
the  case  of  a  sealed  deposit,  the  seied  should  be  broken  before  witnesses,  or  the  thing  should 
be  opened,  on  rC'deUvtrtfy  without  breaking  the  seal  into  pieces. 

hi 
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As  a  <lepo8ifc,  whether  sealed  or  open,  may  not  b3  re-delivered  to  sons 
or  the  rest,  so  a  loan  for  use  may  not  be  re-delivered  to  them,  while  the 
owner  lives :  why  should  it  be  otherwise  ?  But  with  the  owner's  consent  it 
may  be  delivered  to  sons  and  the  rest,  and  even  to  a  stranger. 

LII. 
VbiHASPATI  : — He  offends  not  if  he  deliver  a  thing  borrowed  for  use 
to  angfher  person^  with  the  consent  of  the  owner. 

Supplied  from  the  gloss  of  the  Sstndcara :  and  common  sense  extends 
this  very  rule  to  open  deposits  and  the  rest.  But  the  owner's  consent  should 
be  attested  ;  otherwise,  a  subsequent  contest  would  not  be  obviated. 

If  the  thing  borrowed  for  use  be  lost  by  accident,  after  the  expiration 
of  the  period  for  which  it  was  borrowed,  an  equivalent  must  be  given  :  for. 
the  case  is  similar  to  that  of  a  bailment  with  an  artist. 

LIIL 

Catyayana  : — If  the  artist  keep  the  thing  bailed,   aflter  the  time 

agreed  on  for  working  it  into  ornaments  and  tlie  likcy  he  shall  be 

forced  to  pay  its  value^  even  though  it  be  destroyed  by  the  act  of 

God. 

2.   What  is  destroyed  by  his  own  act  is  lost  to  the  hired  arti$tj  and 

shall  be  made  good  even  earlier  than  the  time  stipulated;  but  if  he 

have  tendered  it,  it  is  lost  to  the  owner  who  did  not  accept  it 

'<  The  time  agreed  on  ;"  the  number  of  days  appointed  as  the  period /br 

working  the  thing  bailed  into  ornaments  or  the  like.    "  The  thing  bailed ;" 

the  bailment  with  an  artist.    After  the  time  for  which  it  was  received ;  that 

is,  received  on  a  promise  to  deliver  ornaments  at  the  expiration  of  ten  days, 

or  other  similar  promise.     If  the  artist  keep  the  thing  after  that  time, 

beyond  the  stipulated  period,  he  shall  be  forced  to  make  it  good,  even  though 

it  be  destroyed  by  the  act  of  Gon  or  of  the  king,     buch  is  the  meaning  of 

the  first  text.    What  is  destroyed  by  an  act  contrary   to   the   owner's 

requisition,  shall  be  made  good  to  the  owner  by  the  hired  artist  even  earlier 

than  the  stipulated  time  ;  but  if  he  tender  the  thing  finished  in  the  mode 

directed,  and  the  owner  do  not  accept  it,  and  it  be  afterwards  destroyed  by 

the  act  of  God,  it  shall  not  be  made  good  to  the  owner  by  the  hired  artist. 

The  Retndcara. 
The  meaning  of  this  gloss  is,  that,  where  ornaments  or  the  like  are 
intrusted  to  an  artist,  for  repair ;  in  that  case,  if  the  artist,  from  his  own 
conceit,  without  the  assent  of  the  owner,  attempt  to  re-make  the  unbroken 
parts  ;  and  the  ornaments,  happening  to  be  old,  are  destroyed ;  the  artist 
shall  pay  the  value,  or  deliver  an  equivalent  to  the  owner,  even  earlier  than 
the  time  agreed  on  for  repairing  the  ornaments. 

Others,  interpreting  "  hired"  to  mean  in  this  place  artist,  and  reading 
"  in  the  case  of  a  thing  destroyed  by  his  act,"  explain  "  act,"  work  diflferent 
from  that  directed  by  the  owner,  and  supply  the  words  "  hailed  to  an  artist  .*" 
and  the  interpretation  is  this  :  *'  in  the  case  of  a  thing  bailed  to  an  artist, 
and  injured  by  his  acting  inconsistently  with  the  owner's  directions,  the 
artist  shall  be  forced  to  pa^  its  value ;"  for  this  is  inferred  from  what  pre- 
ceded.    Consequently,  if  a  ptf  t,  however  small,  of  the  thing  in  question  be 
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broken  by  workiog  on  the  part  directed  by  the  owner,  it  must  be  restored  to 
lis  former  condition  ;  that  is,  the  loss  falls  on  the  artist. 

The  last  hemistich  of  the  iecond  verse  conveys  this  sense :  if  the  artist, 
having  finished  the  work  on  those  parts  for  which  the  thing  was  intrusted 
to  hiro,  tender  it  to  the  owner,  end  he  do  not  receive  it,  saying,  *'letit 
remain  for  the  present,'*  or  desiring  the  work  to  be  done  in  another  manner, 
it  is  the  owner's  loss ;  that  is,  it  shall  not  be  made  good  by  the  artist.  Bat 
if  the  artist,  agreeing  to  do  the  work  in  another  manner,  fixed  a  time,  then, 
should  that  agreement  be  infringed,  the  fault  is  his. 

Should  it  be  contested  by  the  owner,  that  he  had  directed  different 
work ;  and  by  the  artist,  that  the  very  work  directed  was  performed :  in  this 
case,  the  artist,  even  though  he  had  tendered  the  thing,  shall  be  compelled 
to  pay  its  value  if  it  be  proved  that  different  work  had  been  directed,  but 
not  otherwise.  And  in  every  case  he  shall  be  forced  to  pay  its  value,  if  he 
had' not  tendered  it. 

Here  learn  incidentally  what  is  to  be  done  by  the  owner.  In  a  case 
where  the  form  of  the  work  is  disputed,  let  him  first  receive  his  own  chattel, 
and  afterwards  contest  the  matter  at  the  time  of  paying  the  artist's  wages. 
If  the  artist  will  not  deliver  the  thing  without  receiving  his  wages,  it  is  no 
tender ;  in  this  case,  witnesses  should  be  taken.  When  the  cause  is  tried 
at  a  subsequent  time,  the  right  of  one  party  being  ascertained  by  evidence 
or  by  ordeal,  whoever  is  cast  in  the  suit,  the  loss  shall  be  his,  even  though 
the  thing  have  been  lost  by  accident.  If  the  wages  have  been  already  paid, 
or  it  be  suspected  that  the  thing  has  been  changed,  let  the  owner  instantly 
apply  to  the  king  or  his  officer,  or  take  witnesses,  as  above  mentioned. 

This  and  other  points  should  be  understood  in  the  case  of  a  thing 
seized  by  the  king  or  the  like,  as  well  as  in  the  case  of  a  thing  lost  by  the 
act  of  Gon :  and  the  same  also,  according  to  circumstances,  if  gold,  silver, 
or  the  like,  be  bailed  for  working  into  new  ornaments. 

LIV. 

Vrihaspati  : — If  the  loss  be  occasioned  by  the  defects  of  the  thing 

bailed,  the  artist  shall  not  be  compelled  to  make  it  good ;  but  if  the 

loss  happen  by  the  artist's  fault,  he  shall  be  compelled  to  make 

good  what  was  intrusted  to  him  for  repair,  or /or  work. 

In  the  case  of  a  loss  caused  by  the  defects  of  the  thing  bailed,  (if  it  be 
unfit  to  bear  the  heat  of  the  fire,  or  operation  of  cutting  and  hammering, 
in  consequencA  of  its  being  very  old,)  there  is  no  fault  in  the  artist :  for 
example  ;  where  a  gun  is  to  be  repaired  of  which  the  wood  or  the  iron  is 
is  found  too  weak,  in  consequence  of  its  being  very  old.  Otherwise,  it  is  the 
artist's  fault  if  it  be  destroyed  by  a  pin  driven  through  it,  or  the  like  :  for 
example,  if  the  gun  be  broken,  where  the  wood  and  iron  are  joined,  by  a 
stroke  of  a  hammer  in  a  wrong  place :  and  so  in  other  cases. 

LV. 
VBfHASPATi : — If  the  property  of  another,  bailed  by  the  mode  called 
nyd^a  and  the  rest,  be  consumed,  or  neglected  and  lost  eren  with- 
out design,  the  bailee  himself  is  the  man  who  must  make  them  good. 
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Not  his  80n»  wife,  or  other  heir.  But  if  lost  by  the  fault  of  the  heir 
he  shall  be  compelled  to  make  it  good ;  bo  the  text  is  explained  in  the 
jReindeara. 

Since  a  deposit,  consumed  by  the  depositary,  is  equal  to  a  debt,  it 
onght  to  be  recovered  from  the  son  or  other  heir  :  but  this  distinction  is  not 
mentioned  by  any  Sage ;  and  it  has  only  been  so  settled  by  authors.  If  the 
deposit  be  lost  by  the  depositary,  it  shall  not  be  recovered  from  his  son  or 
other  heir ;  but  if  lost  by  his  son  or  other  heir,  while  the  depositary  is  alive, 
it  shall  be  recovered  from  that  heir :  or  it  may  be  recovered  from  the  father, 
since  the  son's  loss  may  be  admitted  to  be  the  father's  loss,  in  the  same 
manner  as  the  law  directs  (Gb.  IV,  v.  56),  that  the  gain  made  by  a  son 
before  partition  is  the  father's.  If  it  be  destroyed  by  a  stranger,  it  is  con- 
sidered as  the  act  of  God  :  and  the  thing  shall  not  be  recovered  from  the 
depositary,  but  from  that  stranc^er.  This  is  to  be  inferred  from  common 
sense,  and  from  the  text  of  Gatyataita  (XXYII  2). 

Should  the  depositary  lend  to  another  the  thing  bailed,  what  is  the  rule 
in  that  case  P  It  is  answered,  if  he  lend  it  by  consent  of  the  owner,  the 
gain  and  the  loss  are  the  depositor's :  and  this  is  controverted  by  none. 
He  ought  not  to  lend  it,  without  the  owner's  consent :  but  if  he  do  lend  it 
inadvertently,  the  gain  is  the  owner's ;  for  he  only  has  property  in  the 
thing ;  and  the  depositary,  like  a  box  or  the  like,  is  merely  the  holder  of  it. 
If  the  loan  be  lost  by  the  death  or  insolvency  of  the  debtor,  the  deposit 
must  be  made  good  by  the  depositary;  since  it  was  lost  by  the  fault  com* 
mitted  by  him  in  lending  it.  Neither  a  gift,  a  sale,  nor  other  alienation  by 
the  depositary,  is  valid,  as  will  be  mentioned  under  their  respective  titles. 
Thus  may  the  l^w  be  concisely  stated. 

According  to  the  opinion  of  those  who  admit  a  thiefs  property  In  the 
thing  stolen,  the  bailment  of  effects  stolen  is  valid.  Let  the  reader  draw  his 
own  inferences  on  this  and  other  topieki. 
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CHAP.  n. 
ON  SALE  WITHOUT  OWNERSHIP. 

Sect.  I. — On  the  Avoidence  of  Sale  without  Ormership. 

Ybihaspati  : — After  bailments,  sale  without  ownership  has  been  pro- 
pounded by  Bhi^ou  :  listen  attentively  to  that  law,  which  I  promulge 
together  with  the  particulars  regarding  the  production  of  the  seller, 
and  the  justification  of  the  buyer. 
If  the  depoditary  sell  the  thing  bailed,  what  shall  be  the  consequence  ? 
In  answer  to  this  question,  the  law  on  sale  without  ownership  is  adduced. 
To  this  order  of  promvlgaiion,  Bhbiou  also  assents.     "Together  with  the 
particulars"  remtive  to  the  production  of  the  seller,  the  justification  of  the 
buyer,  and  so  forth.     Under  this  title  he  first  defines  sale  without  owner- 
ship. 

n. 

Ybihaspati  :— He  who  clandestinely  sells  an  open  deposit,  a  thing 
bailed  for  delivery,  a  sealed  deposit,  effects  stolen,  a  pledge,  or  a 
thing  borrowed  for  use,  or  bailed  to  an  artist^  or  the  like  is  consider- 
ed as  selling  without  ownership. 
"  Clandestinely ;"  in  secret.  The  Retmdeara. 

A  chattel  belonging  to  the  man  himself,  delivered  to  another  without 
transferring  the  property,  is  a  deposit.  When  one  intrusts  his  own  effects 
to  another,  through  the  intervention  of  a  third,  the  chattel  so  intrusted  to 
an  intermediate  person  is  a  deposit  for  delivery.  All  this  must  be  under- 
stood as  already  explained.  A  thing  intrusted  under  seal  is  a  sealed  deposit : 
both  sorts  are  mentioned,  as  a  priest  and  a  mendicant  are  distinguished. 
"  Stolen ;"  seized  by  thieves.  *'  A  pledge  ;'*  a  thintr  hypothecated.  "  A 
thing  borrowed  for  use  ;'*  ornaments  or  the  like  asked  and  obtabed  for  de- 
coration and  so  forth.  This  is  general,  comprehending  bailments  with 
artists  and  so  forth.  He  by  whom  such  a  thing  is  sol^  is  a  non*owner. 
Such  is  the  meaning  of  the  text.  Consequently  the  sale  effected  by  him  is 
sale  without  ownership.  This  must  be  understood  as  the  import  of  the  text ; 
otherwise,  the  establishing  of  a  technical  sense  for  the  word  aswtlmi  (non* 
owner)  would  be  superfluous,  since  any  other  than  the  owner,  whether  a 
depositary  or  not  a  depositary,  whether  a  seller  or  not  a  seller,  has  no  owner* 
ship.  But  now  there  is  no  difficulty  in  explaining  the  term  ^  non-owner," 
as  employed  to  denote  sale  without  ownership. 

m. 

Nabeda  : — When  a  thing  bailed,  or  the  goods  of  another  lost  by  kirn 
and  found  by  a  stranger j  or' effects  stolen,  are  clandestinely  sold,  it 
must  be  considered  as  a  sale  without  ownership. 
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The  intrusting  of  one's  own  effects  to  another  is  bailment,  at  defined  bj 
Nakxda.  It  comprehends  loans  for  use  and  the  rest,  conformably  with  the 
sense  of  the  verb  nihcshSp,  bail  or  in  trust ;  the  law  of  bailments  having  been 
extended  to  loans  for  use  (Chap.  I.  v.  8  ^  11 ;)  for  there  is  no  difficulty  in 
extending  the  laws  promulged  under  the  title  of  Sale  without  Ownership  to 
these  trusts,  by  the  comprehensiTe  sense  of  the  pronoun  "  it."  **  Lost ;" 
missed  by  the  owner.  The  text  must  be  so  supplied.  Some  person  travel* 
ling  on  a  road,  drops  a  thing,  wbich  i$  not  recovered  though  diligently 
sought ;  in  such  cases,  the  thing  is  lost,  but  not  abandoned  by  the  owner : 
consequently  it  is  not  a  waif.  When  that  thing  is  found  and  sold  by  any 
person,  it  is  sale  without  ownership :  and  so  when  a  thing  is  sold  which 
bad  been  stolen,  or  taken  by  fraud  or  force,  in  the  day  or  night,  from  the 
ownear's  house,  without  his  conseot. 

The  relative  (III)  belongs  to  the  action :  consequently  that  side  which 
is  made  by  a  non-owner,  is  a  sale  without  ownership ;  the  term  '^  «aZe,"  being 
taken  in  the  neuter  sense.  Or  the  relative  belongs  in  construction  to  the 
goods  of  another  which  are  sold :  consequently  that  chattel,  appertaining  to 
another,  which  is  ihv9  sold,  is  a  sale,  or  thing  sold,  without  ownership  ;  the 
word  ^'  $ale**  being  taken  in  the  passive  sense :  and  many  so  explain  the  text. 

IV. 
Vyasa  : — ^When  the  goods  of  another  are  sold  in  the  owner's  absence^ 
whethefi*  they  had  been  borrowed  for  use,  bailed  for  delivery,  deposit- 
ed under  seal,  or  stolen,  it  is  a  sale  without  ownership. 

In  this  text  the  pronoun  stands  in  the  masculine  gender,  because  sale  is 
masculine ;  as  in  a  former  text  concerning  secret  bailments  (Chap.  I,  v.  6) 
where  neither  the  thing  nor  the  act  of  depositing  it,  which  might  be  intend- 
ed by  the  pronoun,  is  masculine,  but  the  word  bailment  nydta  only  U  fnatcu^ 
line.  Any  property  of  another,  which  is  sold  in  the  absence  of  the  owner, 
whether  it  had  been  borrowed  for  use,  bailed  for  deUvery,  or  secretly  depo- 
sited ;  or  the  property  of  another  seized  or  stolen,  which  is  thus  sold,  is  a  sale, 
or  thing  sold  without  ownership ;  but  according  to  a  former  opinion,  the 
sale  of  a  chattel  which  is  thus  sold,  though  it  belong  to  another,  is  sale  with- 
out ownership.  The  difference  in  the  construction  of  the  text  arises  on  the 
word  "  it"  referred  to  the  sale,  or  to  the  thing  sold.  Or  even  on  this  opi- 
nion the  seeming  difficulty  may  be  reconciled,  as  before. 

"  Clandestinely,"  in  the  preceding  texts  (II  and  III),  denotes  the  want 
of  the  owner's  assent.  Consequently,  if  the  owner  assent,  a  sale  made  even 
by  one  who  is  not  owner  is  valid  :  and  such  is  the  current  practice. 

V. 

Menu  : — Him  who  sells  the  property  of  another  man,  without  ih© 

assent  of  the  owner,  the  judge  shall  not  admit  as  a  competent  witness, 

but  shall  treat  as  a  thief^  who  pretends  that  he  has  committed  no 

theft. 

Treating  him  who  sells  the  property  of  another  man,  unauthorized  by 
the  owner,  as  one  who  is  in  fact  a  thief,  bat  pareteads  he  has  committed  no 
theft,  the  judge  shall  not  admit  him  as  a  competent  witness ;  that  is,  he 
Shan  never  admit  his  evidence.  CuitL^CABHATTA. 

But  his  punishment  win  be  mentioned  in  another  text. 
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The  t«rm  of ''  Mle  without  ownership"  most  be  taken  in  its  d^ratiye 
sense,  a  tale  made  by  one  who  is  not  owner ;  for  Mknu,  the  highest  authority 
of  memorial  law,  does  not  specify  deposits  and  the  like,  in  ordaining,  that  he 
who  sells  ano^er's  property  shall  not  be  admitted  aa  a  competent  witness  ; 
and  it  is  irregular  to  establish  another  acceptation,  when  the  deriva* 
tive  sense  is  apposite.  And  further,  in  the  text  of  Yb^babpati  (II)  and 
the  rest,  deposits  and  the  like  are  only  mentioned  illustratively  :  thus,  should 
any  powerful  person  sell  a  tree  or  the.  like,  which  belongs  to  some  weaker 
man,  pretending  that  it  is  his  ;  on  its  afterwards  appearing,  from  a  judicial 
procedure,  that  he  was  not  the  owner,  it  is  held  a  sale  without  ownership. 

If  any  one  of  the  parceners  sell  property  which  was  inherited  by  five 
brothers  on  the  death  of  their  father,  is  it  not  a  sale  without  ownership  ? 
and  is  not  bhis  inconsistent  with  the  opinion  delivered  by  authors  in  explain- 
ing the  following  text ;  namely,  that  the  gift,  or  iaU,  ought  not  to  be  made ; 
but  if  made,  is  valid  ? 

VL 
Vyasa  : — A  single  parcener  ought  not,  without  the  consent  of  his  co- 
parceners, to  sell  or  give  away  immoveable  properfy  of  any  sort 
which  the  family  hold  in  co-paroenary« 

It  should  not  be  argued,  that,  each  of  the  five  brothers  having  domi- 
nion over  that  property,  a  sale  by  a  single  parcener  is  not  a  sale  without 
ownership.  The  separate  dominion  of  the  five  brothers  over  the  same  pro- 
perty is  not  admissible,  according  to  the  opinion  of  Jf  m^ayahana.  Nor 
should  it  be  argued,  that,  according  to  his  opinion,  the  dominion  of  each  is 
established  over  the  property  which  each  enjoys,  or  which  each  will  receive 
when  a  partition  is  made  :  and  thus  the  property  sold  by  the  parcener  was 
actually  his ;  and  consequently  there  is  no  difficulty.  Were  it  so,  another 
parcener  could  not  share  the  price  of  that  property.  It  is  not  proper  to 
affirm,  as  consistent  with  the  opinion  of  JiiiArAvAHAifA,  that  other  parceners 
have  no  share  in  the  price  of  undivided  property  sold  by  a  brother  with  whom 
partition  has  not  been  made ;  but,  according  to  the  opinion  of  lawyers,  who 
contend  for  the  common  title  of  all  the  brethren  in  the  whole  of  the  wealth, 
surely  they  are  all  entitled  to  a  share. 

To  the  question  thus  proposed  it  is  answered,  the  term  'joint  wealth,* 
according  to  the  opinion  of  JiM^AYAHAKA,  should  be  used  for  what  is 
brought  into  one  common  tenure ;  when  such  property  is  sold  by  any  one  of 
the  parceners,  the  price  of  it  is  joint  property ;  and  in  that  case,  what  is 
enjoyed  by  each,  becomes  the  property  of  each.  Thus  is  the  law  demon- 
strated. And  in  this  case,  there  is  no  punishment;  nor  is  there  a  sale 
without  ownership  ascertained  by  proof  that  another's  property  has  been  sold, 
since  it  is  not  cerlain  whether  the  seller  is  or  is  not  the  owner :  the  sale  is 
therefore  valid. 

It  should  not  be  objected  that  a  moral  offence  is  committed,  since  there 
ift  in  fact  a  want  of  ownership.  That  is  admissible ;  a  moral  offence  is  even 
denoted  by  the  expression  '*  ought  not  to  be  made ;"  and  the  sale  of  joint 
property  is  forbidden,  merely  in  the  apprehension  of  a  moral  offence.  In 
fact,  the  price  of  property  sold  by  any  one  of  the  parceners,  is  enjoyed  in 
common  by  all.  To  whom  that  property,  which  is  sold,  did  belong,  cannot 
well  be  determined,  according  to  the  opinion  of  JiMtrTAYAHAKA :  the  domi- 
nion of  all  the  parceners  over  it  must  be  asserted,  like  their  property  in  a 
single  horse  or  the  like. 
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The  opinion  of  VAchkspati  bhattachIeta  may  be  admitted  upon  the 
reason  of  the  law :  if  the  whole  of  the  joint  property  be  sold  by  one  of  the 
parceners,  the  sale  is  not  valid  so  far  as  regards  the  shares  of  the  other 
parceners,  but  is  valid  so  far  as  regards  the  seller's  own  share;  and  if  it  be 
sold  with  the  consent  of  the  co«paroeners,  the  sale  of  the  whole  is  valid. 
This  will  be  made  evident  under  the  title  of  Subtraction  of  what  has  been 
given. 

Should  a  creditor,  seUrog  a  pledge,  apply  the  produce  to  the  payment 
of  his  own  debts,  what  is  the  law  in  that  case ;  for  he  has  no  property  in 
the  pledge  ?  It  is  not  universalfy  io.  But  if  he  sell  it  before  the  period 
ordained  under  the  title  of  Loans  and  Payment,  the  sale  is  not  valid. 

vn. 

Menu  : — Nor,  after  a  great  length  of  time,  can  he  give  or  sell  such  a 
pledge.* 
But  he  becomes  the  owner  of  the  pledge  at  the  appointed  time. 

vin. 

Vbihaspati  : — After  the  time  for  payment  has  past,  and  when  interest 
ceases,  the  creditor  shall  be  owner  of  the  pledge.! 
And  again, 

IX. 

Yrihaspati: — ^When  the  debt  is  doubled  by  the  interest,  and  the 
debtor  is  either  dead  or  has  absconded,  the  creditor  may  take  his 
pledge  and  sell  it  before  witnesses,  t 

If  the  creditor  become  owner  of  the  pledge,  how  can  the  expression  of 
YbIhaspati  be  pertinent  (having  received  the  amount  of  his  debt,  he  must 
relinquish  the  balance  §)  ?  for  this  directs  that  the  remainder  shall  be  relin- 
quished :  now  there  is  no  relinquishment  of  any  part  of  the  price,  when  a 
man  sells  his  own  property.  It  must  be  understood,  that  the  text  above 
cited  (VIII)  denotes  property  in  a  cerbain  part  proportioned  to  the  amount 
of  the  debt.  Or  the  creditor  becomes  owner  of  the  whole  pledge,  if  the 
agreement  were  in  this  form,  "  should  I  not  redeem  the  pledge  when  the 
debt  is  doubled,  it  shall  become  thy  property  ;*'  or  thus,  "should  I  not  redeem 
it  in  five  years,  it  shall  become  thy  sole  property."  But  if  the  agreement 
run  not  in  such  form,  the  property  extends  only  to  a  part  of  the  pledge  pro- 
portionate  to  the  debt.    The  text  bears  both  senses. 

When  a  piece  of  land  measuring  a  thousand  cubits,  or  when  twenty 
trees  have  been  pledged  without  an  agreement  in  such  form,  if  the  debt  can 
be  liquidated  by  the  sale  of  half  the  pledge,  shidl  the  whole  be  sold  or  not  ? 
It  is  answered,  the  whole  should  not  be  sold ;  for  the  sale  is  only  directed 
for  the  payment  of  the  debt.  It  should  not  be  objected,  that,  were  it  so, 
the  text  directing  the  relinquishment  of  the  remainder  would  be  unmeaning. 

*  Book  I,  V.  czTii,   The  text  would  admit  of «  dUferoit  interpretation,  which  seems  to 
be  here  intended. 

t  Book  I,  V.  cxv. 

X  6ookI»v.  czxi  1. 

§  Book  I,  V.  cxxi  2. 
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When  a  single  copper  vessel  or  the  like  ham  heen  pawned,  since  a  part  of  it 
cannot  he  sold,  the  sale  of  the  whole  is  necessary ;  and  it  is  necessary  that  a 
part  of  the  price  (namely  the  surplus)  should  he  relinquished.  Nor  should 
it  be  argued,  that,  were  it  so,  the  creditor  being  owner  of  a  part  only,  the 
sale  of  the  other  part  would  be  a  sale  without  ownership.  Like  the  case  of 
undivided  brethren,  a  partial  ownership,  without  property  in  the  whole,  is 
incongruous. 

What  then  is  this  partial  ownership  P  It  should  not  be  called  a  con- 
current property  contemporary  with  the  property  vested  in  the  debtor  or  in 
his  heir :  for  in  that  case  each  would  be  equally  entitled  to  half  the  pledge. 
This  is  concisely  answered  by  establishing  an  ownership,  on  the  authority  of 
the  law,  in  a  greater  or  less  value,  according  to  circumstances. 

When  the  king  causes  the  property  of  any  person  to  be  sold,  what  is 
the  law  in  that  case  ?  Why  does  the  king  cause  it  to  be  sold  ?  By  an  act 
of  violence ;  or  for  the  payment  of  a  fine,  or  of  a  debt  P  In  the  first  case  the 
sale  is  not  valid. 

X. 

Menu  : — What  is  given  by  force,  what  is  by  force  enjoyed,  by  force 
caused  to  be  written,  and  all  other  things  done  by  force.  Menu  has 
pronounced  void. 

In  the  second  case,  if  he  do  not  cause  the  property  to  be  sold,  how  can 
the  amercement  or  debt  be  recovered  ?  It  should  not  be  objected,  that  there 
is  no  occasion  for  his  making  the  sale  himself,  since  the  purpose  may  also  be 
effected  by  selling  the  property  through  the  intervention  of  the  owner.  It 
is  inconsistent  with  settled  usage  to  suppose  an  offence  in  selling  the  pro- 
perty in  the  owner's  presence,  if  he  refuse  to  cause  it  to  be  sold.  Nor  is  it 
void,  as  a  thing  done  by  force ;  for  what  is  done  by  force  without  a  9wfficieni 
cause,  is  alone  void ;  and  fines  could  not  otherwise  be  recovered. 

Some  ground  the  validity  of  a  sale  made  by  the  king,  on  his  being  lord 
of  all,  as  declared  by  the  text, ''  All  subjects  are  dependent,  the  king  alone 
is  independent.*'  But,  were  it  so,  the  king's  interest  and  the  buyer's  interest 
in  the  thing  would  be  equal ;  and  therefore  the  subject's  right  could  not  be 
vindicated :  and  further  the  sense  positively  is,  that  the  sale  of  the  ovmer's 
property  ought  to  be  made  by  the  king  with  the  owner's  consent.  But,  if 
that  owner  do  not  consent  to  the  sale  of  his  effects  for  the  payment  of 
a  just  due,  let  the  king  compel  him  to  consent,  by  blows,  or  harsh  reproof, 
or  other  modes  authorized  by  the  law.  Or,  should  he  persist  in  hi^  refusal, 
a  reasonable  punishment,  for  the  offence  of  not  assenting  where  assent  is 
required,  is  proper. 

But  if  the  king,  being  much  hurried,  sell  the  effects  without  requiring 
the  owner's  attendance,  and  the  owner,  afterwards  attending,  contumacious- 
ly refuse  to  pay  what  was  due,  or  to  acknowledge  the  validity  of  the  sale, 
then  that  contumacious  person  shall  be  compelled  by  harsh  reproof,  or  other 
suitable  mode,  to  admit  the  sale. 

But  should  he  attend  and  pay  what  was  due,  how  can  the  sale  be  valid  ? 
The  king  cannot  employ  violence  to  render  the  sale  valid;  for  an  acknow- 
ledgement extorted  by  force  would,  in  this  case,  be  void  (VIII)  ;  that  is,  it 
would  be  void  in  the  case  of  a  payment  for  which  no  time  was  stipulated. 
But  if  a  period  had  been  stipulated,  and  his  conduct  be  contumacious  after 
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the  period  has  expired,  what  h^^  been  alreadj  said  coDceriiing  the  sale  of  a 
pledge  18  equally  applicable  to  this  case. 

The  sale  of  a  pl(  da:e  luaj  be  valid,  because  it  is  a  thing  actually  pog- 
sessed ;  how  can  other  effects,  remaining  in  the  owner**  house,  be  sold  by 
the  king's  permission  ?  It  should  not  be  argued  that  the  sale  is  valid, 
because  it  is  made  by  a  pernon  not  destitute  of  authority,  the  king  Geinglord 
of  all,  and  the  texu  of  Mknu  merely  declaring  void  a  contract  made  by  a 
person  without  authority.  CuLL^fCABHATTA  expounds  "  a  person  without 
authority/'  a  person  not  authoriased  by  the  father  or  by  the  brethreu. 

XL 

Menu  : — ^A  contract  made  bv  a  person  intoxicated  or  insane,  or  grie- 
vously disordered,  or  wholly  dependent,  by  an  infant  or  a  decrepit 
old  man,  or  hy  a  )>erfson  without  authority,  is  utterly  nnlL 

The  law  ordains,  that  the  king  shall  not  cause  the  property  of  another 
to  be  sold:  but  he  shall  enforce  payment  of  a  debt,  or  the  like:  and  the 
meaning  is,  that  he  shall  induce  the  debtor  to  discharge  it. 

How  can  the  ]iroi>erty  of  another,  received  in  pawn,  be  enjoyed  as  a 
forfeited  pledge,  with  the  kingV  contfeut,  under  the  words  of  the  text  cited  iu 
the  preceding  book  (Book  I,  v.  CXX)  ?  and  how  can  the  goods  of  another 
be  sold  by  the  king's  directions,  under  tlie  authority  of  another  text  (Book 
I,  V.  C3CX11)  ?  For  the  goods,  though  actually  possessed,  are  the  proper- 
ty of  another. 

If  the  debtor  do  not  redeem  the  pledge  at  the  stipulated  time,  it  is  not 
required  that  the  ci*oditor  should  keep  the" pledge;  for  the  law  sliows  that 
the  debtor's  property  in  it  is  forfeited  by  his  neglect.  Let  the  creditor 
enjoy  it,  or  cause  it  to  b?  sold,  previously  acqiiainting  the  king  for  the  sako 
of  respect,  or  of  justifying  the  act.  To  this  construe!  ion  there  is  no  objec- 
tion; and  if  this  exposition  be  proposed,  it  is  admissible. 

If  a  time  wore  stipulated,  the  salt'  of  the  effects  with  the  owner's  con- 
sent is  valid  in  law.  Therefore  it  is  consistent  with  the  reason  of  the  law, 
that,  after  the  stipulated  period  has  expired,  sufficient  effects  should  be 
attached  to  provide  for  the  payment  of  what  is  due  from  a  person  who  has 
nbwonded,  and  that  they  should  be  sold  after  a  reanonahle  delay.  But 
thei'c  is  H  distinction  in  respoct  to  land. 

Disquisitmi  on  Property  in  the  Soil. 

This  earth,  created  by  God,  became  the  wife  of  Pfilr'Hn ;  and  after- 
wai'ds,  b}'  marriage  and  otherwise,  became  the  property  of  several  princes. 

XI L 

^Wasinhn  pwana  : — Tlu'icc  seven  tinier  exterminating  the  military 

tribe,  Pahasu  IUma  ga\  e  the  cai^tli  to  Caisyapa  as  a  gratuity  for 

the  sacrifice  of  a  horse. 

By  conquest,  the  earth  became  theprop<»rty  of  theholy  Parasu  Baha  ; 
by  gift,  the  property  of  the  Sage  Castapa  ;  and,  odmmitted  by  him  to 
driMriydw  for  the  sake  of  protection,  became  their  proteetive  property  sue- 
cessively  held  by  powerful  conquerors,  and  not  by  ttibjecta  cuItivatiDg  the 
soil. 
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But  annual  property  b  acquired  by  subjeois  on  payment  of  annoal 
revenue :  and  the  king  cannot  lawfully  give,  sell,  or  dispose  of  the  land  to 
another  for  that  year.  But  if  the  agreement  be  in  this  form,  **  you  shall 
enjoy  it  for  years ;"  for  as  many  years  as  the  property  is  granted,  during  so 
many  years  the  king  should  never  give,  sell,  or  dispose  of  it  to  another. 
Yet  if  the  subject  pay  not  the  revenue,  the  grant,  being  conditional^  is 
annulled  by  the  breach  of  the  condition ;  and  the  king  may  grant  it  to 
another. 

But  if  no  special  agreement  he  made^  and  another  person,  desirous  of 
obtaining  the  land,  stipulate  a  greater  revenue,  it  may  be  granted  to  him  on 
his  application.  Here  reasoning  must  be  adduced.  For  example,  the 
following :  it  must  of  necessity  be  affirmed,  that  the  cultivator  has  not  an 
absolute  property  in  the  land;  otherwise  the  cultivator  would  take  the 
sixth  part  of  the  produce  of  unclaimed  land,  which  has  been  obtained  as 
such  by  another. 

XIIL 

TiJNYAWALCYA. : — Let  the  king,  receiving  unclaimed  property,  give 
half  to  Brdhmanas :  bat  a  learned  Brahmana  may  keep  the  whole^ 
for  he  is  lord  of  all. 

2.  And  the  king  shall  receive  a  sixth  part  of  unclaimed  properij 

occupied  by  any  other  person. 

If  the  king  himself  receive  unowned  property  any  where  situated,  let 
him  (five  half  to  Btdhmanae;  for  the  word  dwija  or  twice-horn  here  signifies 
the  BrdJtmanQf  as  b  shown  by  the  subsequent  expression  "  he  is  lord  of  all  ;*' 
since  no  twice-born  man,  except  the  king  and  the  Brahmana,  is  lord  of  aU ; 
and  Mjcnu  declares  the  dominion  of  the  king  and  the  priest  over  the  human 
species  (XXIV).  A  learned  Brdhmana,  occupjing  unowned  property,  may 
keep  the  whole.  But  any  other  than  a  Brahmana  or  king,  occupying 
unowned  property,  must  give  a  sixth  part  to  the  king,  and  may  take  the 
remainder  himself. 

Must  the  king,  receiving  from  a  subject  the  sixth  part  of  unclaimed 
property,  give  half  to  the  priest  P  The  answer  is,  unclMmeid  property  denot- 
ing a  thing  which  has  no  owner,  and,  when  it  is  occupied  by  a  private 
person,  the  property  by  occupancy  altering  the  condition  of  that  thing,  the 
king  does  not  in  this  case  receive  unclaimed  property ;  therefore  half  need 
not  be  given  to  the  priest. 

Since  the  word  '  king'  here  denotes  lord  of  the  soil ;  and  sinoe  the 
cultivator,  being  owner  of  that  land,  is  eo  far  equal  to  the  kine,  he  would 
be  entitled  to  the  sixth  part  of  the  unowned  property  occupied  by  him. 
The  answer  if,  the  word  '  king'  may  be  explained  lord  of  the  soil,  to  exclude 
another  king  :  but  a  royal  property  is  supposed  in  the  use  of  the  word ;  the 
cultivator  has  a  suborainate  usufructuary  property,  not  a  royal  property : 
and  Sbi  CbIshna  TiBOALAKclaA  things  there  may  be,  in  the  same  land, 

Property  of  various  kinds,  vesting  in  the  king,  the  subject,  and  so  forth. 
t  should  not  be  objected,  if  that  be  the  case,  why  cannot  the  king  give  the 
laud  to  another  in  the  same  year  far  which  revenue  is  paid  t  Becyise  a 
seller  or  giver  may,  by  sale  or  gift,  annul  hiH  own  property,  and  invest 
another  with  similar  property,  but  cannot  create  property  of  another  nature 
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(for  a  sale  bj  a  subject  cannot  create  property  of  another  nature,  namely 
royal  property ;)  therefore,  usufructuary  property  being  raised  by  a  condi- 
tional gift  to  the  subject,  the  king  cannot  again  create  property  in  the  tame 
thinff,  by  a  gift  to  another. 

But  whence  is  it  deduced  that  such  property  vests  in  the  cultivator  p 
There  is  no  proof  of  it.  His  property  is  not  by  occupancy ;  for,  the  king 
being  a  more  powerful  owner,  his  occupancy  cannot  be  maintained  :  it  is  not 
by  sale ;  for  no  sale  has  been  made :  it  is  not  by  gift  from  the  king  on 
condition  of  revenue ;  for,  were  it  so,  his  property  would  bo  equal  to  the  king's* 

If  it  be  said,  the  king,  satis&ed  with  the  receipt  of  revenue,  does  not 
oppose  a  property  by  occupancy ;  the  answer  is,  in  that  case  the  property 
would  remain,  if  the  husbandman,  not  having  surrendered  that  land,  stay 
even  in  a  distant  country ;  and  thus  the  land  could  not  be  taken  by  another 
person.  It  is  not  fit  that,  property  being  established  by  occupancy  while 
the  king  was  satisfied,  he  should,  afterwards  becoming  dissatisfied,  have 
power  to  annul  the  occupancy  or  property ;  for  occupancy,  having  created  a 
property,  immediately  ceases  to  be  a  mere  occupancy  ;  and  property  cannot 
be  annulled  without  the  assent  of  the  owner. 

Some  hold,  that  the  subject  is  invested  with  ownership  by  a  gift  from 
the  king  on  condition  of  revenue.  If  he  go  elsewhere,  and  revenue  be  not 
paid,  the  gift  is  canceUed  by  the  breach  of  the  condition.  It  should  not  be 
objected  that  his  interest  in  the  land  would  be  equal  to  the  king's  ;  for  the 
king's  assent  is  not  gixyen  in  such  a  form,  f'hus,  the  king  assenting  in 
these  words,  "  let  a  subordinate  usufructuary  property  be  held  by  thee,  while 
my  property  remains  in  this  land,  which  belongs  to  me ;"  such  property  is 
created  as  is  described  by  the  terms  of  his  assent.  Nor  should  it  be 
objected  that  in  this  case  property  is  not  created,  nor  is  effect  given  to  an 
existent  property,  but  mere  possession  as  of  a  thing  pawned.  This  .would 
be  inconsistent  with  the  explanation  of  husbandman,  as  given  by  Ghandes- 
WAEA  and  others  ;  that  is,  "  owner  of  the  field."  Nor  should  it  be  objected  ; 
how  can  there  be  property  in  what  is  already  owned,  since  property  resists 
a  concurrent  property  P  Sai  CbIshka  TsbcIlavoa&a  and  others  hold,  that 
property  prevents  concurrent  property  of  the  same  nature  only  :  and,  under 
the  text  which  declares  wealth  common  to  the  husband  and  wife,*  the  wife 
has  property  even  while  the  husband's  title  subsists.  If  it  be  argued,  that, 
in  short,  property  generally  prevents  a  concurrent  property ;  and  the  text, 
which  declares  wealth  common  fco  the  husband  and  wife,  merely  authorizes 
her  substitution  for  the  duties  of  hospitality  and  the  like ;  and  the  difficulty 
being  thus  removed,  there  is  not,  in  the  case  supposed,  any  property  vested 
in  subjects :  then  the  husbandman  would  only  receive  half  the  produce  of 
the  soil,  since  the  king  would  be  entitled  to  enjoy  the  proportion  to  which 
the  owner  o^the  soil  is  entitled.  If  it  be  argued,  that,  obtaining  the  land 
by  payment  of  revenue,  as  a  wife  is  obtained  by  a  nuptial  gifb,  he  who  raises 
produce  from  his  own  seed,  is  entitled  to  that  produce :  even  in  that  case, 
as  a  thing  hypothecated  to  one  person  cannot  be  also  hypothecated  to 
another,  so  possession  of  land,  already  possessed  by  one  person,  cannot  pro- 
perly be  given  to  another.  A  specifiok  agreement  should  be  made,  when  the 
land  is  delivered,  that  it  shall  be  enjoyed  year  by  year,  until  a  greater 
revenue  be  o£Pered  by  another  person. 

•  Book  V.v.  415. 
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XIV. 
Mkku: — Having  ascertained  the  rates  of  purchase  and  sale,  the  length 

of  the  waj)  the  expenses  of  food  and  of  condiments,  the  charges  of 

securing  the  goods  carried,  and  the  neat  profits  of  trade,  let  the  king 

oblige  traders  to  pay  taxes  on  their  saleable  eommodiiies : 

2.  After  iull  consideration^  let  a  king  so  levy  those  taxes  continually 
in  his  dominions,  that  both  he  and  the  merchant  may  receive  a  just 
compensation  for  their  several  acts. 

3.  As  the  leech,  the  suckling  calf,  and  the  bee,  take  their  natural 
food  by  little  and  little,  thus  must  a  king  draw  from  his  dominions 
an  annual  revenue. 

4.  Of  cattle,  of  gems,  of  gold  and  silver,  a^dded  each  year  to  the  capital 
etocJrj  a  fiftieth  part  may  be  taken  by  the  king  ;  of  grain,  an  eighth 
part,  a  sixth,  or  a  twelftli. 

5.  He  may  also  take  a  sixth  part  of  the  clear  annual  increase  of 
trees,  flesh-meat,  honey,  clarified  butter,  perftmies,  medical  sub- 
stances, liquids,  flowers,  roots,  and  fruit ; 

6.  Of  gathered  leaves,  poi-herbs,  grass,  utensils  made  with  leather  or 
cane,  earthen  pots,  and'all  things  made  of  stone* 

7.  A  king,  even  though  dying  loith  wanty  must  not  receive  any  tax 
from  a  Brdhnuma  learned  in  the  Vidas^  nor  suffer  such  a  BrCJimana^ 
residing  in  his  territories,  to  be  afflicted  with  hunger. 

8.  Of  that  king  in  whose  dominion  a  learned  Br(ihn%ana  is  afflicted 
with  hunger,  the  whole  kingdom  will  in  a  short  time  be  afflicted 
with  famine. 

9.  The  king,  having  ascertained  his  knowledge  of  scr  ipture  andgood 
morals,  must  allot  him  a  suitable  maintenance,  and  protect  him  on 
all  sides,  as  a  father  protects  his  own  son  : 

10.  By  that  religious  duty  which  such  a  Brahmana  performs  each 
day,  under  the  fiiU  protection  of  the  sovereign,  the  life,  wealth, 
and  dominions  of  his  protector  shall  be  greatly  increased. 

11.  Let  the  king  order  a  mere  trifle  to  be  paid,  in  the  name  of  the 
annual  tax,  by  the  meaner  inhabitants  of  his  realm,  who  subsist  by 
petty  traffick: 

12.  By  low  handicraftsmen,  artificers,  and  servile  men,  who  support 
themselves  by  labour,  the  king,  may  cause  work  to  be  done  for  a 
day  in  each  month. 

13.  Let  him  not  cut  up  his  own  root  ly  taking  no  revenue^  nof  the 
root  of  other  men  by  excess  of  covetousness ;  for,  by  cutting  up 
his  own  root  and  theirs,  he  makes  both  himself  and  them  wretched. 
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Let  him  levy  taxes  on  traders,  who  subsist  bj  purchasing  oommodities 
cheap,  and  vending  them  at  an  advanced  price.  What  taxes  p  To  this  the 
legislator  replies,  having  ascertained  the  rates  at  which  commodities  are 
purchased,  and  at  which  they  are  sold ;  and  having  ascertained  the  profit, 
with  the  charges  of  travelling,  of  subsistence,  of  transport,  and  of  safeguard 
after  importation,  let  him  levy  taxes :  that  is,  let  him  take  the  due  propor- 
tion of  the  sum  which  remains  after  defraying  aJl  charges.  Raghunakdana 
expounds  the  terms  of  the  text  (i/bgacihSma)  transport  of  goods  to  be 
imported,  and  sefeguard  after  importation.  Let  the  king  so  act,  that  he 
also  may  receive  benefit  out  of  the  profits  of  trade  which  remain  after 
defraying  charges,  and  that  the  merchant  may  receive  just  compensation 
or  his  labopQiss. 

XV. 

FarAsara  : — Let  the  king  gather  blossom  after  blossom,  like  the 

florist  in  the  garden ;  and  not  extirpate  the  plant,  like  a  burner 

of  charcoal. 

As  the  florist  in  the  garden  plucks  blossoms  successively  put  forth,  and 
does  not  eradicate  the  flowerine  shrnb ;  so  should  the  king,  drawine  revenue 
from  his  subjects,  take  the  sixth  part  of  the  actual  produce :  but  the  maker 
of  charcoal,  extirpating  the  tree,  burns  the  whole  plant ;  let  not  the  king  so 
treat  his  subjects.  Mab'haya. 

XVL 

The  Mak&bh&rata : — Let  the  king  gently  draw  revenue  from  his  domi- 
nions, as  the  leech  takes  its  natural  food  by  little  and  little. 
The  fiftieth  part,  and  other  proportions  of  the  profit  gained  by  commerce, 
must  be  understood  generally  of  all  profit ;  for  no  distinction  is  mentioned. 

XVIL 

VrIhaspati  : — Giving  a  sixth  part  to  the  king,  a  twenty-first  part  to 
deities,  and  a  thirtieth  part  to  priests,  a  man  offends  not  by  apply- 
ing himself  to  ngricaltnre. 
From  the  ocmeorrenee  of  this  text,  and  no  distinction  being  mentioned, 
this  very  rule  must  apply  to  the  receipt  of  a  part  of  the  gain  in  all  cases : 
and  Mad'hava  places  the  text  of  Menu  under  the  title  of  Revenue  in  general. 
"Of  grain,  an  eighth  part,  a  sixth,  or  a  twelfth  :*'  three  rates,  primary 
and  secondary,  for  the  difference  of  circnwiBtances.  Consequently,  a  greater 
revenue  is  permitted  in  the  exigence  of  distress.  But  never  shall  any  tax 
be  received  frojm  a  Brahmana  learned  in  the  Vidae  (XIV  7).  Shall  not  the 
king  prevent  his  cultivating  land,  and  thus  there  will  be  no  revenue  to 
receive  from  him  ?  The  text  declares  it  infamous,  that  such  a  Bmhmmna 
should  be  afflicted  with  hunger  (XIV  8).  Therefore  the  king  should  astiign 
a  suitable  maintenance  to  a  learnevl  Brahmana,  who  has  not  a  maiutenauce 
already  allotted  to  him.  To  confirm  this,  MBinr  himself  adds :  "  the  king, 
having  ascertained  his  knowledge  of  scripture  a«d  good  morals,  mwi  allot 
him  a  suitable  maintenance ;"  that  is,  such  a  maintenance  as  may  exempt 
him  from  falling  into  contempt.  Do  not  the  subjects  pay  a  sixth  part  as  a 
token  of  resp^t,  beeauie  the  krag  protects  them  ?  And,  if  Hie  Brahmana 
learned  in  the  V6da9  pay  not  a  sixth  part,  shall  not  the  king  protect  him  ? 
To  those  who  entertMn  this  doubt,  the  Sage  replies :  "  the  king  must 
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protect  him  on  all  sideB/*  from  tbieres  and  oibers,  not  in  words  merely,  bat 
with  exertion  of  mind  and  body,  as  a  father  protects  hie  son. 

To  the  doubt  above  mentioned,  founded  on  the  mistaken  notion  that 
such  a  Brdhmana  does  not  give  a  sixth  part,  is  it  not  answered,  that  he  who 
raises  produce,  or  buys  and  sells  things,  gives  a  part  of  them  ;  and  as  the 
Brdhmana  learned  in  the  Vedae  acquires  merit,  of  which  be  gives  a  pait,  be 
also  must  necessarily  be  protected  by  the  king  ? 

xvin. 

The  divine  CIlidasa: — ^The  wealth  of  princes^  collected  from  the 
fonr  orders  of  their  subjects,  is  perishable :  but  pious  men  give  us  a 
sixth  part  of  the  fruits  of  their  piety ;  fruits  which  will  never  perish.* 

How  does  it  follow  that  Brdhmmnae  learned  in  the  Vedae  give  the  sixth 
part  required  by  the  text  of  Vbihaspati  P  The  text  cannot  be  well  explain- 
ed by  the  gift  of  a  part  of  the  fruits  of  piety ;  for  that  is  inconsistent  with 
the  concurrent  gift  of  a  part  to  deities  and  priests.  Some  refer  the  text 
(XVII)  to  others  than  a  Brdhmana  :  but  that  is  not  the  opinion  of  Mad'- 
HAVA. ;  for,  immediately  after  that  text,  he  mentions  the  mode  in  which 
agriculture  may  be  practist^d  by  a  Brdhmana,  and  quotes  a  text  of  Mknu 
concerning  the  practice  of  husbandry  by  Qihatriyas  and  others.  The  diffi- 
culty may  bo  thus  briefly  reconciled  :  if  a  Brdhmana  learned  in  the  Vedae, 
for  his  own  justification,  voluntarily  pay  revenue,  let  the  king,  receiving  it, 
appropriate  it  to  the  use  of  ^cities  and  priests  ;  but  if  he  pay  it  not  sponta- 
neously, the  king  must  not  demand  it. 

Tiie  sixth  part  is  explained  by  Mad'uava,  one  part  in  six.  By  parity 
of  reasoning,  the  rule  is  the  same  in  respect  of  the  thirtieth  part. 

XIX. 

Menu  : — ^A  sixth  part  of  the  reward  far  virtuous  deeds,  performed  by 
the  whole  people,  belongs  to  tiie  king,  who  protects  them ;  but  if  he 
protect  tbem  not,  a  sixth  part  of  their  iniquity  lights  on  him. 

TTncler  this  text,  which  includes  all  classes,  the  king,  who  protects  his 
subject?,  receives  a  sixth  part  of  the  reward  for  virtuous  deeds  performed  by 
thf'm,  nlthough  they  also  pay  revenue.  What  parity  is  there  in  comparison 
with  thft  Brdhmana  learned  in  the  VSdae,  since  the  people  at  large  give  part 
both  of  the  wealth  and  merit  acquired  by  them  P  It  must  be  understood, 
that  the  contribution  is  equal,  or  even  greater,  since  a  virtuous  Brdhmana 
learned  in  the  Vidae^  acquiring  great  merit,  gives  apart  of  a  great  reumrd 
for  many  virtuous  deeds.  A  Sritri^a,  or  Brdhmana  learned  in  the  Vidae, 
is  thus  described : 

XX. 
DivALA : — A  priest  who  has  studied  one  'eac'hi  of  the  Veda^  or  one 
'e&c*h6  with  the  law  of  sacrifice,  or  with  the  six  angae  or  bodies  of 
learning,  and  who  performs  the   six  prescribed  acits,  is  named 
SrStriya  learned  in  law. 

*  iSoixmtoAl,  p.  41,  GUctttU  editioo. 
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The  six  angoi^  or  bodies  of  learnings  uxe^sieihi,  ealpa^  vydearana^  eh*kan^ 
datfjffotUhf  and  nirueti.^  The  prescribed  acts  are  deckred  in  the  following 
text:— 

XXI. 

Menu  : — Reading  the  VSdaSy  and  teaching  others  to  read  them^  sacrific- 
ing and  assisting  otJiers  to  sacrifice,  giving  to  the  poor  if  them^ 
selves  have  enough j  and  accepting  ^t^^«/rom  the  virtuous  if  themselves 
are  pooTy  are  the  six  prescribed  acts  of  the  first-bom  class. 
Let  it  not  be  supposed  that  an  ignorant  Brdhmana  is  not  to  be  respect- 
ed ;  for  Mknu,  i)remi8ing  that  a  king,  though  in  the  greatest  distress,  should 
not  provoke  Brdhmanas  to  anger,  declares  the  danger  of  provoking  even  an 
ignorant  Brdhmana. 

xxn. 

Menu.-— A  Br&hmanaj  whether  learned  or  ignorant^  is  a  powerful 

divinity;  even  as  fire  is  a  powerful  divinity,  whether  consecrated  or 

popular. 

"  Let  the  king  order  a  mere  trifle  to  be  paid"  (XIY  11)  by  the  meaner 
inhabitauts  of  his  realm  (inferior  in  rank  to  the  priest),  who  subsist  by  cul- 
tivation and  other  modes  before  mentioned,  or  by  handicraft  and  the  like 
not  previously  mentioned.  Another  contribution  from  handicraftsmen  and 
artificers  is  mentioned  in  the  subsequent  text  (XIY  12).  Thus  some  ex- 
pound the  text  (XIY  11).  But  in  fact  the  term  used  in  the  text  intends 
petty  traffick,  and  the  profession  of  a  singer  and  the  like.  In  the  subsequent 
text,  labourers,  such  as  thatchers  of  houses  and  others,  and  artificers  subsist- 
ing by  work  in  cane  and  wood,  are  intended :  as  a  distinction  might  be  sup. 
posed  between  persons  subsisting  by  labor  or  handicrafb  only,  and  persons 
subsisting  by  the  sale  of  the  produce  of  their  labour,  both  are  mentioned  ; 
but  in  fact  the  terms  are  synonymous  in  the  dictionary  of  Akbba.  '*  By 
these,  and  by  servile  men,  the  king  may  cause  work  to  be  done  for  a  day  in 
each  month,"  employing  handicraftsmen  and  artificers  in  thatching  houses, 
and  in  working  on  cane  and  wood,  and  employing  Siddras  on  servile  labour. 
It  is  necessary  they  should  contribute  revenue :  to  lighten  the  labour,  they 
may  pay  to  the  king  an  equivalent  out  of  wealth  gained  elsewhere,  and  the 
king  may  hire  others  for  the  labour  required.  Thus,  if  the  attendance  of  a 
multitude  of  artificers  be  inconvenient  from  the  magnitude  of  the  kingdom, 
he  may  levy  taxes  equal  to  the  value  of  labor  for  twelve  days  in  the  year. 

The  king  may  levy  taxes  at  such  rates ;  and  these  rates  are  directed  by 
the  law  in  times  void  of  distress ;  therefore  he  may  not  exact  a  great^ 
revenue  :  but  the  prohibition  against  receiving  any  tax  from  a  learned  Brdh" 
fnatutj  even  in  times  of  distr^  (XIY  7),  implies,  that  a  greater  revenue 
may  be  received  from  others  in  such  times.  Let  him  not  make  himself 
wretched  in  the  apprehension  of  transgressing  the  law,  nor  anticipating  dis- 
tress, or  providing  for  his  own  gratifications,  or  desirous  of  amassing  weidth, 
make  his  subjects  wretched  (XIY  13).  Let  him  not  cut  up  his  own  root, 
that  is,  his  life,  by  taking  no  revenue ,  nor  the  root  of  others,  by  excess  of 
covetousness :  such  is  the  construction  of  the  text.    The  king  should  preserve 

*  '  Sicshdf  on  prononciaiion  of  vooal  soands.  (7a{pa,  detail  of  reli^oiu  acts  and  ceremoniee* 
Vffdcarana,  grammar.  CKhandas^  prosody.  Jydlith.  astronomy.  Nimetiy  on  the  significa- 
tion of  difficult  words  and  phrases.    Asiatick  Researches,  vol.  i  p.  341. 
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himself  for  the  benefit  of  others,  for  he  himself  protects  others ;  and  if  he 
perish,  others  would  not  be  protected.  On  this  exposition,  the  receipt  of 
greater  revenue  is  improper ;  but  in  times  of  distress  a  greater  revenue  may 
l>e  taken.  Distress  not  being  perpetual,  if  a  sixth  part  of  the  crop  have  been 
stipulated  at  the  time  of  granting  the  land  to  the  cultivator,  no  distress  then 
existing,  should  distress  afterwards  arise,  it  is  fit  that  a  greater  revenue 
should  be  exacted,  notwithstanding  that  stipulation.  Such  is  the  induction 
of  common  sense. 

XXIII. 
Mbnu  : — ^A  military  king^  who  takes  even  a  fourth  part  of  the  crops  of 
his  realm  at  a  time  of  urgent  necessity,  as  of  tear  or  invasion^  and 
protects  his  people  to  the  utmost  of  his  power,  commits  no  sin. 

From  the  circumstances  of  the  times,  if  confidence  cannot  be  placed  in 
the  subject,  the  value  of  a  sixth  part,  or  other  proportion  of  the  erop,  any-how 
ascertained,  may  be  taken,  whether  the  actual  produce  be  more  or  less  than 
was  estimated  :  this  method  is  authorized  by  settled  usage,  and  is  indicated 
by  the  text. 

Others  hold,  that  the  king  has  no  property  in  the  soil,  nor  power  to 
dispose  of  the  subject's  abode,  because  all  have  a  right  in  the  soil ;  since  the 
earth  was  created  for  the  support  of  living  animals,  as  expressed  in  the  Sri 
Bkdgavalta  :  "  The  earthy  which  God  created  for  the  abode  of  living  crea- 
tures :*'  and  because  Menu  has  only  declared,  that  the  subjects  shall  be  pro- 
tected by  the  king. 

XXIV. 

Menu: — Since  the  Lord  of  created  beings,  having  formed  herds  and 
flocks,  intrusted  them  to  the  care  of  the  Vaisyaj  while  he  intrusted 
the  whole  human  species  to  the  Brahmana  and  the  royal  Cshatriya. 
Were  it  so,  would  it  not  be  uncertain  how  many  subjects  shall  be  pro- 
tected by  that  king  P     To  this  they  reply,  that  each  king  shall  protect  the 
inhabitants  of  that  country,  whereof  the  inhabitants  can  be  exempted  from 
the  dominion  of  every  other  person. 

But,  in  fact,  without  property  in  the  soil,  there  can  be  no  certain  rule 
for  the  protection  of  the  subjects.  Let  it  not  be  said,  that  the  rule  above 
mentioned  suffices  ;  namely,  that  the  subjects  are  to  be  protected  in  such  an 
extent  of  country  as  can  be  withdrawn  from  the  dominion  of  another :  for, 
should  the  possibility  of  excluding  another  authority  be  received  as  naturally 
included  in  the  definition,  a  powerful  king,  who  from  tenderness  omitted  to 
seize  another  reslm,  would  be  criminal  in  not  protecting  the  subjects  of  that 
realm,  since  he  is  able  to  possess  himself  of  it.  Nor  should  it  be  argued, 
that  the  rule  directs  the  protection  of  subjects  in  that  country,  from  which 
other  authority  is  actually  excluded  ;  for,  other  authority  any  how  subsisting 
therein,  it  might  be  supposed  that  the  kins^  was  not  bound  to  protect  the 
inhabitants  of  his  own  realm,  so  long  as  that  authority  was  not  ex- 
terminated. 

If  it  be  asked,  what  is  the  rule  on  your  opinion  P  And  if  it  be  argued, 
that  the  positive  necessity  of  supposing  a  proprietary  right,  and  the  con« 
sequent  obligation  on  the  king  to  protect  the  inhabitants  of  that  country,  of 
which  he  is  proprietor,  should  not  be  affirmed,  because  such  property  is  not 
deduced  from  positive  precept  ;  toe  answer^  the  exclusion  of  every  other  au- 

Nn 
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thority  is  naturally  implied,  and  it  is  positively  required  that  there  he  "  a 
right  of  property  co-ordinato  with  the  non-existence  of  a  determination  not 
to  exclude  other  authority."  It  should  not  be  argued,  that  the  obligation 
of  protecting  the  subject  need  only  be  supposed,  for  it  is  troublesome  to 
establish  another  proprietary  right.  A  king's  gift  of  his  realm  is  mentioned 
in  the  Purdnas  and  in  other  woriis  (*'  lie  gave  his  ancient  dominions  to  the 
performer  of  the  sacrifice")  :  consequently  a  real  ownership  is  vested  in  the 
king.  It  should  not  be  said,  the  gift,  in  the  instance  quoted  from  the 
Purdnas,  means  a  gift  of  the  revenue  payable  by  the  subjects  of  his  ancient 
dominions.  The  gift  could  not  take  immediate  effect;  for  the  king's  property 
has  no  foundation  to  rest  on,  since  the  revenue  is  not  yet  paid.  Nor  should 
it  be  said,  the  property  will  arise  at  a  future  time,  from  the  past  existence 
of  the  act  of  assenting,  which  has  only  a  momentary  duration,*  as  in  the 
case  of  a  corrody,  where  a  future  property  is  created.  A  ^ift  of  land  by 
the  king  is  mentioned  in  a  text  of  Yajntawalcta.  (Chap  IV,  v.  34)  ;  and 
Lord  of  the  earth  (mehipati)  and  similar  regal  titles  are  often  mentioned. 

Is  the  earth  unowned  if  the  king  have  no  property  in  it  ?  If  it  be 
all'^ged  that  the  soil  is  not  unowned,  since  the  subject  has  property  by 
occupancy  ;  it  is  asked,  cannot  the  king  occupy  land  ?  The  king  may  also 
have  property  in  the  land  by  occupancy.  Therefore  the  right,  both  of  the 
king  and  the  subject,  in  the  soil,  is  proved  upon  the  concurrent  opinions  of 
GhahdIsswara,  SrI  Crishna,  Tercalancara,  and  many  other  authors. 

Property  must  be  discriminated  by  occupancy :  thus,  if  another  invade 
the  land  occupied  by  subjects,  the  king  opposes  him,  and  land  is  occupied 
by  subjects  with  the  king's  consent.  Kings  were  created  by  God  to  decide 
the  various  contests  b  tweeu  subjects  concerning  occupancy  and  the  like, 
and  to  maintain  just  proceedings :  therefore  the  king,  as  lord  of  Ins  subjects, 
is  called  lord  of  men  (nerapati).  By  his  own  power,  the  king  prevunts 
others  fnjm  seizing  the  laud  over  which  he  has  dominion;  by  his  own 
power,  he  legally  seizes  the  land  over  which  others  reign :  therefore  he  is 
not  subordinate  to  the  subject. 

If  a  potent  subject  be  able,  independent  of  the  king,  to  resist  invaders, 
and  even  to  seize  the  lands  of  others;  shall  his  property  be  deemed  independ- 
ent of  the  king  ?  No  ;  for  that  subject  ought  to  be  punished  by  the  king, 
if  he  transgress  the  law  :  but  if  the  sovereigu  be  not  able  to  inflict  punish- 
ment on  him,  even  he  is  king. 

Any  king  who  pays  tribute  to  a  foreign  prince,  is  nevertheless  a  king, 
if  he  do  not  surrender  his  regal  power.  But  a  person  who  receives  a  village 
from  the  kiuif,  undertaking  to  pay  the  revenue  of  itin  the  expectation  of 
benefit  to  himself,  is  an  intermediate  owner  between  the  king  and  the  subje<;b. 

This  earth  therefore  is  the  cow  which  grants  every  wish;  she  affords 
property  of  a  hundred  various  kinds  ;  (inferior,  if  the  owner  need  the  assent 
of  another  proprietor  ;  superior,  if  his  right  precede  assent  ;)  while  she 
deludes  a  hundred  owners,  like  a  deceiving  harlot,  with  the  illusion  of  false 
enjoyment :  for,  in  truth,  THEa*  is  NO  oiH£&  LOEi)  op  this  earth  but 

ONE,  THE  SUPREME   OOD. 

The  subject's  property  in  the  soil  is  weaker  than  the  king's,  for  the 
subject  is  weaker  than  the  king ;  but  it  is  founded  on  the  reason  of  the  law, 
and  on  settled  usage  :  therefore  the  land  of  one  subject  ought  not  to  be  sold 
by  the  king  to  another.     But  how  can  this  sale  be  sale  without  ownership, 

*  This  aUucIes  to  philosophical  reaaoniog  on  the  relation  between  cause  and  effect. 
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since  the  king  is  owner  of  the  laud,  as  well  as  the  subject  ?  It  shoukl  not 
be  affirmed,  that  the  bale  made  by  one  who  holds  not  such  property  as  is 
conveyed  by  the  sale,  is  sale  without  ownership ;  for  this  is  inconsistent 
with  the  opinion  of  those  who  contend  for  a  property  in  the  subject  depend- 
ent on  a  grant  from  the  king.  Thus,  according  to  that  opinion,  the 
subject's  property  is  founded  on  a  grant  from  the  king  as  superior  lord. 
But,  what  difference  is  there  in  the  effect  of  a  gift  or  sale  ?  According  to 
the  opinion,  wherein  it  is  contended  that  the  subject's  property  depends  on 
the  gift  of  the  king,  so  long  as  the  inferior  proi)erty  is  not  granted,  the 
land  ban  only  one  owner  :  afterwards,  a  double  property  arising,  an  owner 
may  annul  his  own  property,  but  not  the  property  of  another  person ;  else^ 
why  could  not  the  subject  annul  the  king's  property,  by  selling  his  own 
land  ?  Accordingly,  the  specifick  assent  of  the  owner  being  the  cause  of 
annulling  property  of  the  same  nature,  the  king  cannot  annul  an  inferior 
property :  and  this  very  maxim  may  be  maintained  on  the  opinion  even  of 
those  who  contend  for  a  property  by  occupancy,  on  the  authority  of  the 
text  which  describes  the  earth  as  the  abode  of  living  creatures.  According 
to  this  opinion,  wherein  property  by  occupancy  is  maintained,  if  any  subject, 
occupying  land,  after  some  time  go  to  a  distant  country  without  surrender- 
ing the  land,  can  no  other  person  take  the  land ;  since,  without  his  surrender 
of  it,  his  property  is  not  annulled?  The  meaning  of  the  text  which 
describes  the  earth  as  the  abode  of  living  creatures,  is  positively  this  ;  the 
property  is  his  who  us:*s  the  land  where  he  resides,  and  while  he  uses  it : 
and  thus,  when  land  belonging  to  any  person  is  sold  by  the  king,  it  is  a 
aale  without  ownership. 

XXV. 

CAtyayana  : — Let  the  judge  declare  void  a  sale  without  ownership, 
and  a  gift  or  pledge  unauthorized  by  the  owner. 

It  must  be  understood  from  the  proximity  of  the  terms,  that  the  gifb 
or  pledge  is  made  by  one  who  is  not  owner  of  the  thing*  Or  the  suffix  ia 
omitted  for  the  sake  of  the  metre.  "  Declare  void  ;"  that  is,  the  buyer 
having  received  back  the  price,  the  owner  recovers  his  chattel. 

XXVI. 

Kareda:— The  owner,  finding  a  thing  which  had  been  sold  by  a 
stranger,  shall  recover  it. 

"  Fmding ;"  the  term  is  so  explained  ii>  the  Retndeara. 

The  owner  shall  recover  his  own  property,  sold  by  a  stranger,  or  one 
who  is  not  owner  of  it :  blame  is  imputable  to  the  buyer ;  it  is  imputable  to 
him  because  he  bought  not  publiekly,  hut  bought  the  chattel  without 
acquainting  the  king  or  his  officers  (XXXVII).  If  it  had  been  stolen  by  a 
thief,  he  must  restore  the  chattel  if  the  thief  be  not  found,  as  will  be  subse- 
quently noticed. 

XXVIL 
Menu  :— A  gift,  or  sale,  thus  made  by  any  other  than  the  true  owner, 
must,  by  a  settled  rule,  be  considered  in  judicial  proceedings  a9 
notmade. 
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How  is  it  called  a  sale,  for  the  word  "  sale"  implies  the  act  of  annulling 
former  property  upon  the  receipt  of  a  consideration ;  now  the  former  property 
cannot  be  annulled  by  the  act  of  a  stranger  ?  The  word  "  sale"  is  here 
employed  in  a  secondary  sense,  denoting  the  delivery  of  a  thing,  wibh  the 
previous  receipt  of  a  consideration. 

But  some  argue  that  sale  is  the  act  of  assenting  to  the  annulling  of 
former  property,  with  the  previous  receipt  of  a  consideration ;  and  even  gift 
is  the  assenting  to  the  annulling  of  former  property,  but  without  the  receipt 
of  a  consideration  :  and  this  they  hold  to  be  the  sense  of  the  verbs  *  sell* 
and  *  give.'  Thus,  by  the  authority  of  the  law,  in  the  case  of  a  perfect  gift 
or  sale,  the  property  of  the  former  owner  is  annulled  by  his  assenting  to  the 
annulling  of  it :  but,  in  the  present  case,  the  former  property  is  not  annulled, 
though  such  assent  be  given,  btU  given  hy  a  stranger  ;  for  a  stranger's  assent 
cannot  annul  property  :  on  the  contrary,  the  giver  or  seller  shall  be  punished. 
The  owner's  assent  to  the  annulling  of  his  own  property  is  the  cause  of 
Ma  property  being  annulled  ;  and  his  assenting  to  another's  property  is  the 
cause  of  another's  property  ;  not  generally  any  assent  to  the  annulling  of 
former  property,  and  any  assent  to  the  raising  of  a  property  in  another :  for 
the  cause  and  effect  would  be  interchangeable.  Thus,  on  that  opinion,  the 
gift  or  sale  is  truly  the  cause  of  annulling  a  former  property,  and  investing 
another  with  it :  because  gift  is  the  assenting  to  vest  a  property  in  another, 
thereby  previously  annulling  a  former  property  ;  and  sale  is  the  same,  but 
with  the  previous  receipt  of  a  consideration. 

This\)pinion  is  contradicted,  because  it  would  be  inconsistent  with  the 
text ;  ''  a  gift  or  sale,  thus  made,  must  be  considered  as  not  made"  (XXVII). 
When  a  gift  or  sale  subsists,  though  the  assent  was  given  by  a  stranger, 
how  is  it  considered  as  not  made  ?  With  reference  to  this  question,  authors 
write,  that  gift  is  a  relinquishment  producing  the  effect  of  vesting  property 
in  another,  after  annulling  one's  own  property. 

In  the  gift  of  another's  goods,  there  is  not  such  a  relation  1>etween 
cause  and  effect  as  can  produce  a  real  gift :  nor  does  the  law  express,  that 
fruit  is  obtained  by  the  gift  or  one's  own  property ;  for  "  his  own"  is  not 
specified  in  the  text,  "  he  who  gives  land,  obtains  land."  It  therefore 
follows,  that  **  not  made"  (XXVll)  may  be  explained,  similar  to  o  gift  or 
sale  not  made,  inasmuch  as  it  produces  no  fruit.  Another  exposition  will 
be  mentioned  in  the  fifth  book,  On  Inheritance.  The  conjunctive  particle, 
in  the  text  of  Catyayana  (XXV),  is  employed  to  comprehend  things  not 
mentioned,  namely  barter  and  the  rest.  Consequently  the  sense  in  effect  is, 
*  by  the  assent  of  one  who  is  not  owner,  another  has  neither  right  of  pro- 
perty nor  of  possession.' 

What  is  the  rule  if  the  land  of  a  subject  be  sold  by  the  king  ?  Why 
does  the  king  sell  it  ?  Does  he  sell  it  by  an  act  of  violence,  or  to  recover  an 
amercement  or  the  like?  In  the  first  case,  it  is  null  (X) :  and,  accordingto  the 
opinion  of  those  who  hold  that  the  king,  and  not  the  subject,  has  property 
in  the  soil,  there  is  no  sale  in  the  case  supposed ;  for  there  is  no  former 
owner  but  the  king;  and  the  king,  selling  the  land,  does  not  relinquish  his 
own  right :  therefore,  to  give  possession  to  another  occupant,  and  to  remove 
the  former  occupant  after  satisfying  him,  some  consideration  must  be  given : 
if  he,  being  satisfied,  accept  it,  in  that  case  there  is  no  dispute  ;  but  if  he 
refuse  it,  possession  given  to  one,  of  a  thing  already  possessed  by  another, 
is  invalid,  like  the  hypothecation  of  a  thing  which  was  already  pledged  to 
another  person. 
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XXVIII. 
YiJNYAWALCYA : — In  all  other  contested  matters,  the  latest  act'shall 

prevail ;  but,  in  the  case  of  a  pledge,  a  gift,  or  a  sale,  the  prior 

contract  has  the  greatest  force. 
It  should  not  be  argued,  on  the  Buperior  force  of  the  earliest  contract, 
as  thus  ordained  by  YAJi!nrAWALCT4,  that  it  may  be  true  of  pledges ;  but 
the  superior  force  of  the  latest  act  should  be  affirmed  in  this  case.  The 
parity  of  this  case  and  of  the  case  of  a  pledge  is  reasonable ;  otherwise,  why 
should  not  the  king  daily  grant  the  same  land  to  various  subjects  p  Nor  can 
this  objection  be  reconciled  to  the  law.  This  separate  head  of  judicial  proce- 
dure being  adopted,  because  the  delivery  of  land  by  the  king  to  the  subject 
18  not  included  under  the  head  of  contests  on  boundaries,  the  law  of  pledges 
must  be  extended  to  it,  by  parity  of  reasoning.  Or  it  may  be  answered,  such 
a  bad  exposition  should  not  be  admitted.  Every  forcible  act  is  void :  but  if 
force  be  not  employed  in  this  case,  the  act  if  valid;  for  every  man  has 
legal  capacity  for  a  gift  or  sale  of  his  own  property.  But  it  would  follow, 
according  to  the  opinion  mentioned,  that  the  seeming  sale  of  the  subject's 
land  by  the  king  is  valid  :  the  subject  therefore  does  not  receive  its  price ; 
it  is  received  by  the  king  in  his  own  right:  and  in  that  case,  an  amercement 
is  not  recovered  from  the  subject  bjf  a  tale  of  land;  and  the  king  incurs  a 
taint  of  sin.  But,  OD  the  other  opinion,  a  sale  forcibly  made  by  the  king 
is  void. 

In  the  second  case  (where  land  ie  eold  U  make  good  an  amercement  or  the 
like),  according  to  the  opinion,  wherein  the  king's  sole  property  is  main- 
tained, the  amercement  is  not  recovered ;  as  has  been  already  mentioned. 
According  to  the  other  opinion,  there  is  no  expreu  ordinance  for  the  sale  of 
land  belonging  to  subjects  who  are  missing,  after  the  period  for  the  recovery 
of  what  ie  due  from  them  is  passed  ;  but  the  reason  of  the  law  authorizes  the 
sale,  since  an  amercement  or  the  like  could  not  otherwise  be  recovered : 
therefore  the  king  should  afterwards  compel  the  owner  to  consent.  But,  if 
the  owner  be  present,  the  sale  should  be  made  with  his  consent ;  or,  if  he 
withhold  his  consent,  then  other  punishment  is  proper :  but,  since  punish- 
ment cannot  be  inflicted  on  absent  persons,  it  is  tit  their  property  should  be 
sold.  When  the  sale  has  been  completed  by  the  king,  and  the  subject  im- 
mediately attends,  bringing  the  amount  due  from  him  ;  then  indeed  the 
sale  made  by  the  king  is  void,  for  the  owner's  property  is  not  forfeited. 
The  king  cannot  forcibly  compel  him  to  admit  the  sale,  saying,  **  this  pro- 
perty has  ,been  delivered  by  me  to  such  a  person ;  thou  must  therefore 
conflrm  the  sale,  for  I  will  not  accept  the  amount."  But  if  the  owner  do 
not  then  attend,  this  sale  assumes  the  form  of  a  punishment  for  his  offence. 
Else,  inflicting  other  punishment,  let  the  king  release  his  property.  Thus 
some  expound  the  law.  It  is  declared  more  fully  under  the  title  of  Contests 
on  Boundaries.     To  enlarge  in  chis  place  would  be  superfluous. 

It  has  been  said,  that  the  buyer  shall  receive  back  the  price  paid,  and 
Uie  owner  shall  recover  his  property :  shall  the  owner  repay  the  price  ? 

XXIX. 

YAjnyawaxcya  : — The  buyer  is  justified  by  producing  the  seller :  the 
owner  recovers  his  property,  the  king  receives  a  fine,  and  the  buyer 
receives  back  the  price  from  him  by  whom  the  thing  was  sold. 
The  text  has  been  already  expounded  in  the  first  book  on  Loans  and 

Payment.     (Book  I,  Chap,  ii,  Sect.  8,  Art.  3.) 
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According  totlie  opinion  of  StiLAFANX,  the  buyer  is  justified  by  producing 
the  seller ;  and  the  owner  recovert!,  or  obtains  possession  of,  his  own  pro* 
perty.  According  to  Vachkspati  bh attach akta,  he  recovers  the  right  of 
property.  A  thief  having  a<'quired  a  property  by  occupancy,  the  owner'g 
property  has  been  annulled,  hut  is  now  revived  under  the  authority  of  the 
teit ;  **  the  owner  recovei-s  his  property.'* 

From  whom  does  the  king  receive  a  fine  ?  Prom  the  person  tubse* 
quently  mentioned,  namely  him  by  whom  the  thing  was  sold ;  and  the 
buyer  receives  back  the  price  from  the  same.  The  property  in  the  thing  is 
revived,  like  property  annulled  by  the  semblance  of  a  gift. 

This  text  being  placed  under  the  title  of  8ale  without  Ownership,  and 
the  expression  "  the  owner  recovers  his  property,"  not  being  otherwise 
pertinent,  the  text  must  be  understood  as  intending  sale  without  ownership. 

XXX. 

VrIhaspati  : — When  the  seller  has  been  made  to  appear,  and  has  been 

condemned  in  the  law-suit,  let  the  judge  cause  him  to  pay  the  price 

to  the  buyer  and  a  fine  to  the  king,  and  restore  the  property  to  its 

owner. 

When  he  has  been  condemned  in  the  law-suit,  (when  it  is  proved  that 

he  sold  the  thing,  and  was  not  the  owner  ;)  he  shall  be  compelled  ta  repay 

the  price,  ^.  not  upon  a  simple  assertion. 

Here,  the  payment  of  the  price  to  the  buyer  being  required,  what  price 
shall  be  paid  ;  the  price  actually  received,  or  the  present  value  of  the  thing  ? 

XXXI. 
NIreda  :~In  a  case  of  sale  without  ownership,  the  seller  must  restore 
the  thing  to  the  owner,  and  pay  to  the  purchaser  the  price  for 
which  it  was  sold,  and  a  fine  to  the  king,  as  directed  by  law. 

This  contradicts  the  cliildish  supposition  that  the  buyer  is  entitled  to 
the  thing,  and  the  owner  to  the  price  only;  for  the  sale  is  void.  "The 
price  for  which  it  was  sold  ;"  the  price  agreed  on  at  the  time  of  the  sale,  and 
received  by  the  seller.  If  any  person  steal  and  sell  a  cow,  and  afterwards 
the  owner,  seeing  the  cow,  claim  her ;  when  the  price  is  to  be  repaid  to  the 
buyer,  that  very  price  shall  be  recovered,  though  the  value  may  have  been 
diminished  by  the  cow  being  worn  by  age  :  shall  not  the  price  be  therefore 
recovered,  even  though  the  cow  have  died,  if  the  purchase  be  proved  by 
evidence ;  for  tl)e  buyer  has  a  right  to  the  price,  since  it  was  a  sale  without 
ownership  ?  It  may  be  so  :  but  this  distinction,  founded  on  the  reason  of 
the  law,  is  justly  inferred ;  if  the  cow  become  useless  by  age,  still  the  real 
owner  must  receive  that  very  cow,  and  the  buyer  receive  the  price  he  paid; 
but  if  the  cow  become  useless,  through  the  buyer's  fault,  from  wantof  food, 
or  from  excess  of  labour,  the  buyer  must  receive  less  than  the  price,  and  the 
difference  must  be  paid  to  the  owner  of  the  cow  :  it  is  not  the  seller's  gain« 
If  the  cow  have  died  by  mere  accident,  the  recovery  of  the  price  is  the  buy- 
er's gain,  and  the  owner  shall  not  obtain  a  cow  from  the  buyer ;  for  his  cow 
is  lost  to  him,  and  the  law  doe«  not  show  that  any  equivalent  shall  be  given. 
This  ii  pertinent  on  the  opinion  of  ^trLAPlNi. 

But  sale  without  ownership  is  established  with  difficulty  on  the  opinion 
of  those  who  assert  that  a  thief  has  property  in  the  thing  stolen ;  for,  Mceard^ 
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ffi^  to  thai  opinion,  a  thief  has  ownership.  It  is  thus  reeoneiled  :  the  thiefs 
ownership  ceasing  when  the  cow  is  recognized  by  the  real  owner,  it  then 
becomes  sale  without  ownership.  If  it  be  so,  is  not  every  sale  a  sale  with- 
out ownership  ?  for  all  sellers,  by  the  act  of  selhng,  become  non-owners ; 
since  perpetual  ownership,  even  after  alienation,  is  no  where  admitted.  I4or 
should  it  be  argued,  that  *' owner'*  may  be  here  understood  in  the  triple 
sense  of  actual  owner,  of  him  who  annuls  that  ownership  by  sale  or  the  like« 
and  of  him  who  was  not  previouhly  the  owner ;  for  property  is  annulled  by  a 
sale  made  even  by  a  thief.  To  the  question  thus  proposed,  the  answer  is, 
No  ;  for  there  is  no  difficulty  in  supposing  an  owner  different  from  a  thief  to 
be  positively  intended  by  the  word  "  owner,"  in  the  eipression  sale  with- 
out ownernhip,  or  sale  by  one  who  ie  not  the  owner.  Of  what  ui^e  is  this  sup* 
position  ?  for  the  difficulty  may  be  removed  by  not  admitting  the  thiel's 
ownership  :  and  the  objection  is  answered  by  asking,  how  can  property  arise 
without  acquisition  by  an  owner  ?  The  following  text  shows  that  property 
does  vest  in  a  thief : 

XXXII. 

Narkda  and  the  Viehnu-dhernidttera : — What  is  acquired  by  servile 
attendance,  gaming^  theft  or  the  like,  or  by  disguise,  robbery,  or 
fraud,  all  that  is  called  property. 

Former  owner,  or  possessor,  in  a  text  which  will  be  quoted  from 
Yr^Haspati  (XXXIli),  must  have  some  meaning ;  but  if  thieves  have  not 
owiieniihip,  the  word  **  former"  would  be  unmeaning,  since  ther*  wuuld  l>e 
nothing  to  which  it  could  be  opposed.  Accordingly,  if  a  person,  having  bought 
at  a  high  price  effiicts  stolen,  is  dissatisGed  toilh  his  purchase;  and,  alter 
the  period  limited  by  law  ybr  th$  rescission  of  purchase,  d'\&co\er'mi^  that  this 
sale,  having  been  made  by  a  stranger,  is  voiu,  wishes  to  return  the  thi:ig; 
it  is  not  to  be  returned,  even  though  the  owner  of  the  thing,  who  had  not 
disposed  of  it,  be  dead.  Such  is  the  rule  laid  down  by  Yacuesfati  buat- 
TACHAiiTA.  According  to  his  opinion,  if  a  cow,  wltich  had  been  stolen  and 
sold,  die,  it  is  lost  to  the  buyer  ;  for  it  is  the  loss  of  a  thing  possessed  by  him 
as  property  ;  therefore,  in  that  case,  he  shall  receive  the  price /rofTi  the  seller, 
on  dehvering  an  equivalent  to  iheformrr  oumer  ;  and,  in  the  case  of  a  thing 
stolen,  the  former  owner  receives  an  equivalent,  under  the  authority  of  the 
laWy  if  the  original  thing  be  lost. 

But,  according  to  the  opinion  of  Sulapani,  property,  in  the  text  of 
Narrda  (XXXll),  intends  the  power  of  dinposing  of  the  thing  at  pleasure  ; 
and  the  word  '*  former  '*  is  employed  in  the  text  of  Ykiharpati,  in  opposi- 
tion to  the  thief  and  the  buyer,  who  are  secondary  owners,  inasmuch  as 
they  perform  act«s  of  ownership.  It  is  a  bad  rule,  in  the  case  of  effects 
stolen  and  sold,  that  a  buyer,  discovering  the  theft,  and  desiring  to  return 
the  effects,  may  not  return  them.  Thua  a  buyer  discovering  the  theft,  and 
desiring  to  restore  the  effects,  but  forbidden  by  the  king  or  the  arbitrators, 
keeps  the  effects  and  returns  to  his  houve ;  after  some  days  the  owner  comes 
and  claims  the  effects,  and  the  thief,  who  had  clandestinely  sold  them  is 
dead ;  in  this  case  the  effects  are  the  former  owner's,  and  the  buyer,  though 
not  in  fault,  would  be  a  loser  by  restoring  the  effects  without  receiving  the 
full  price.  He  does  not  incur  blame,  wherefore  he  should  lose  half  the 
price,  as  in  the  case  even  of  a  thing  publickly  bought;  for,  on  discover* 
ing  the  theft,  he  was  willing  to  return  the  effects. 

Some  hold,  that  there  is  no  difficulty,  if  the  producing  of  the  seller 
(XXIX)  be  explained  discovering  the  theft  of  the  seller,  that  is,  making  it 
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known  to  the  king's  officers,  or  to  arbitrators  or  the  like.  Therefore,  in  i^is 
case,  the  buyer  informing  the  king  that  the  seller  is  a  thief,  may  recover 
the  price.  No  difference  results  from  the  two  opinions  ;  but,  the  text  of 
Nabkda  being  the  sole  ground  for  admitting  9ueh  property,  the  practice, 
exhibited  in  explaining  the  opinion  maintained  by  Vaohebpati  bhatta- 
CHABTA  is  bad.  Is  there  not  a  difference  in  the  result  of  these  opinions ; 
since,  according  to  iSulapani,  it  is  not  the  buyer's  loss,  if  the  cow,  which  had 
been  stolen  and  sold,  die ;  for  it  is  not  the  accidental  loss  of  what  was  possess- 
ed by  him  as  property  ;  but,  according  to  Yachebpati  bhattachabta,  it  is 
the  buyer's  loss,  for  it  is  the  loss  of  what  was  possessed  by  him  as  property  ? 
No ;  for,  the  sale  being  null,  because  it  was  a  sale  without  ownership,  it  is 
fit,  even  on  the  opinion  of  Yachkbp ATI  bhattachabta,  that  the  loss  should 
fall  on  the  thief.  Consequently,  the  cow  being  dead,  there  is  no  present 
opportunity  of  investigating  the  property ;  but,  the  prioe  not  being  lost  by 
the  tame  accident,  the  buyer  has  a  right  to  it.  According  to  the  opinion  of 
Yachbspati  bhattachabta,  if  the  price  of  the  thing  sold  be  fortuitously 
lost,  and  it  afterwards  appear  to  have  been  a  sale  without  ownership,  is  it 
not  improper  to  investigate  the  property,  and  require  compensation,  since 
the  money  is  lost  P  Even  according  to  the  opinion  of  StrL APiiri,  is  not  the 
thief  unaccountable,  since  it  was  lost,  while  it  yet  belonged  to  the  buyer  ? 
and,  in  a  similar  case,  if  the  cow  be  living,  shall  she  not  be  received  back  by  the 
thieft  since  the  sale  is  void,  being  made  without  ownership  ?  If  a  thing  bail- 
ed to  sin  artist,  and  not  restored  by  him,  be  lost  by  accident,  it  is  the  owner's 
loss,  for  there  is  no  fault  in  the  artist ;  but  if  it  be  lost  after  the  stipulated 
period /or  repairing  U,  Sfe.  it  is  the  artist's  loss,  for  his  exceeding  the  stipu- 
lated time  is  a  fault  (Chap.  I ;  v.  63).  So  the  thief,  committing  a  crime 
by  selling  the  goods  of  another,  must  repay  the  price  even  though  the  goods 
be  lost :  but  if  they  were  bought  with  previous  knowledge  of  the  thef%,  the 
price  of  those  goods,  should  they  be  lost  by  accident,  is  not  to  be  repaid  ;  for 
both  are  criminal.  Even  in  the  case  of  the  death  of  a  cow,  which  had  been 
stolen  and  sold,  the  owner  shall  recover  an  equivalent  from  the  thief ;  for 
he  is  criminal,  as  an  artist  who  exceeds  the  stipulated  time  is  faulty.  If  it  be 
said,  the  thief  is  criminal  in  regard  to  the  owner,  because  he  may  be  thus 
accused,  "  wherefore  has  my  cow  been  delivered  to  another  F"  But  how  is 
he  criminal  in  regard  to  the  buyer,  to  whom  he  delivered  the  cow  ;  for  he 
made  a  contract,  receiving  the  prioe  on  the  delivery  of  the  thing  P  Even 
the  buyer  can  arraign  him.  For  example : ''  he  is  dishonest  in  having  taken 
''  my  money,  giving  me  another's  property,  which  cannot  long  remain,  and 
*'  which  is  therefore  unfit  for  my  intended  uses :  why  did  he  not  keep  it  at 
"home?" 

This  opinion  should  be  received  as  the  settled  rule :  the  several  opinions, 
previously  noticed,  were  mentioned  for  the  sake  of  illustration.  To  enlarge 
would  be  superfluous. 


Sect.  II. — On  the  Production  of  the.  Seller ,  and  Justification 

of  the  Buyer. 

XXXIII. 

Vrihaspati  :— When  the  former  possessor  shall  come  and  prove  his 
property  in  the  thing  bought,  let  the  purchaser  produce  the  seller  ; 
for  thus  may  he  clear  himself. 
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The  Retndoara  explains  ''  the  former  possessor/'  the  person  who  was 
owner  of  the  thing  before  the  theft,  or  who  had  power  to  dispose  of  it  at 
pleasure :  "  the  principal"  here  signifies  the  seller.  The  legislator  mean:) 
the  principal  in  the  sale. 

XXXIV. 

Yajnyawalota  : — He  who  has  purchased  the  goods  of  anotJierj  which 
had  been  lost  or  stolen^  must,  when  accused  by  the  owners  cause  the 
thief,  or  other  person  who  sold  thenij  to  be  apprehended  :  but  if  cir^ 
cumstances  ofiimQ  or  place  prevent  his  apprehensiony  the  buyer  must 
himself  restore  the  goods. 
He  who  has  acquired,  or  obtained  by  purchase  or  the  like,  the  goods  of 
another  lost  and  seized  or  stolen,  being  accused  by  the  original  owner,  (this 
should  be  supplied  in  the  text,)  must  cause  t)ie  man  who  stole  them,  in 
other   words   the  man  who  sold   them,  to  be  apprehended  by  the  king's 
officers :  he  mut^t  cause  him  to  be  seized.     But  if  he  cannot  cause  him  to  be 
apprehended,  being  prevented  by  circumstances  of  time  or  place,*'  that  is 
by  the  death  or  absconding  of  the  seller,  or  the  like ;  in  that  case,  the  buyer 
must  himself  restore  the  goods,  when  the  owner's  property  in  them  is  prov- 
ed.    Such  is  the  exposition  approved  by  Ciia.ndE8Wa.ba..     "  Cause  to  be 
apprehended,"  is  explained  by  some,  shovf, or  point:  for  the  verb  grah^  take, 
is  used  in  the  sense  of  know. 

The  goods  must  be  thus  restored,  without  receiving  hack  the  price,  if 
the  purchase  was  privately  made  ;  but  not  so  if  the  purchase  was  0[>enly 
made. 

XXXV. 

CatyAyana  : — Either  let  a  man  make  an  open  purchase  in  an  assembly 
ofpeoplcy  or  let  him  produce  the  seller ;  but  let  time  be  given  him 
for  the  production  of  the  seller,  according  to  the  number  o{y6janas. 

2.    Having  offered  to  produce  the  seller,  if  he  afterwards  tender  proof 

of  a  fair  sale,  let  the  judge  require  the  production  of  the  seller ; 

there  is  no  use  of  such  proof  of  a  fair  sale  by  the  defendant,  who 

first  offered  another  justification. 

By  proving  an  open  purchase,  or  by  producing  the  seller,  let  the  buyer 
Tindioate  his  innocence.  Chandbswara.. 

Consequently  the  alternative  of  an  open  purchase  and  production  of 
the  seller  denotes  mutual  opposition.  It  follows,  that  the  same  exemption 
from  making  good  the  effects  himself,  which  the  buyer  obtains  by  producing 
the  seller,  is  also  allowed  in  the  case  of  an  open  purchase.  Let  him  prove 
his  innocence,  and  therefore  be  exempt  from  penalties. 

"  An  open  purchase ;"  a  purchase  known  to  arbitrators  and  to  the  king's 
officers.  "Let  time  be  given  him  for  the  production  of  the  seller  :'*  if  the 
seller  reside  in  a  distant  country,  he  cannot  be  produced  at  the  instant ;  let 
time  be  allowed  for  that  purpose,  and  let  the  recovery  of  the  thing  be  so 
long  deferred,  ^'according  to  the  number  oiyojanast*^  let  so  much  time  be 
given  as  is  requisite  to  travel,  going  and  returning  so  many  ybjanas  as  is  the 
distance  to  the  seller's  residence. 
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"  Having  offered  to  produce  the  seller,  &c."  (XXXV  2):  the  buyer, 
when  first  accused,  having  said,  "  I  will  produce  the  man  from  whom  I 
received  the  thing,"  afterwards  says,  "many  persons  know  of  my  purchasing 
it ;"  in  that  case,  his  first  and  second  plea  differing,  on  which  plea  shall  the 
decision  rest  ?  To  that  question  the  answer  is  this  :  **  there  is  no  use  in  his 
proving  an  open  purchase;"  that  is,  upon  such  proof  he  will  not  be  held 
innocent :  let  the  judge  require  the  production  of  the  seller.  This  interpreta- 
tion agrees  with  the  Retudcara, 

It  must  be  considered,  that  the  text  provides  against  dishonesty. 
Therefore,  if  the  buyer,  first  undertaking  to  produce  the  seller,  go  to  fetch 
him  ;  but  the  seller  happening  to  be  dead,  the  buyer  returns  and  says,  "  the 
seller  is  dead,  but  all  the  witnesses  named  know  that  the  thing  was  bought 
from  him;"  in  that  case,  if  all  the  circumstances  be  proved,  the  decision 
must  depend  on  the  fairness  of  the  sale  ;  but  otherwise,  it  depends  on  the 
production  of  the  seller. 

According  to  Vachbspa.ti  Misba,  the  text  merely  exhibits  the  natural 
inference.  Thus,  when  the  buyer  says,  *'  I  bought  this  thing  of  Detadatta, 
and  all  know  the  purchase  and  the  commodity  bought ;"  the  seller  must  be 
apprehended,  for  thus  may  the  sale  be  proved.  But  if  the  seller  be  not 
forthcoming,  the  justification  of  the  purchase  must  depend  on  its  publicity  : 
and,  according  to  this  opinion,  the  necessity  of  proving  a  fair  purchase  surely 
follows  in  case  of  the  seller's  death,  as  above  mentioned. 

If  the  buyer  first  plead  that  the  sale  is  publickly  known,  and  afterwards 
offer  to  produce  the  seller,  how  is  the  law  settled  in  this  case  P  Since  the 
text  requires  the  production  of  the  seller,  when  the  sale  is  pleaded  after 
offering  to  produce  the  seller,  and  since  the  circumstances  of  the  case  are 
here  reversed,  therefore  proof  of  a  fair  sale  should  be  required. 

If  it  be  argued,  that  the  reason  of  the  law  shows  the  production  of  the 
seller  to  be  requisite  in  all  cases,  for  Misba  Bays^  it  is  by  producing  the 
the  seller  that  a  fair  sale  may  be  proved  ;  but,  according  to  the  Retndcara^ 
the  first  plea  should  be  tried  : — some  reply,  that  the  result  of  the  different 
expositions  of  both  authors  is  the  same,  and  it  should  be  so  admitted :  thus, 
if  the  sale  be  first  pleaded,  and  the  production  of  the  seller  be  afterwards 
offered,  both  proofs  should  be  received ;  for  there  is  no  ordinance  for  rejecting 
either  proof,  nor  is  it  consistent  with  the  reason  of  the  law. 

What  shall  be  the  decision  if  the  defendant,  failing  iii  one  proof,  suc- 
ceed in  the  other  P  The  defendant,  any  how  clearing  himself  from  suspicion 
of  thefb,  gains  his  cause ;  and  this  may  be  effected  by  either  proof.  By  fail- 
ure in  which  of  them  could  his  success  be  prevented,  since  both  are  severally 
declared  by  the  law  to  be  admissible  proofs  in  justification  of  purchase  P 

What  is  the  mode  of  proceeding,  when  a  real  thief,  employing  various 
methods  to  conceal  the  theft,  advances  several  pleas  at  several  times  P  In 
reply  it  is  asked,  how  is  the  theft  ascertained,  unless  he  fail  in  the  proofs 
required  by  the  law  p  If  it  be  said,  this  is  inconsistent  with  the  exposition 
of  the  text  of  Cattayana  according  to  the  Reindcara,  for  proof  of  a  fair 
purchase  is  in  such  case  pronounced  inadmissible ;  it  is  answered,  the  expo- 
sition of  the  text  should  be  considered  as  supposing  knavery;  therefore,  when 
knavery  is  observed,  the  cause  must  be  tried  on  the  first  plea;  but  if  no  knavery- 
appear,  it  may  be  tried  upon  any  of  the  pleas :  such  is  the  true  sense  of  the 
text  according  to  the  Retndeara  ;  and  the  production  of  the  seller  and  the 
proof  of  a  fair  sale  are  not  exclusively  intended  by  the  text. 
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Here  it  should  be  noticed,  that  when  the  cause  is  tried,  if  the  defendant 
be  able  to  write,  the  judge  should  require  all  his  pleas  in  writing,  and 
a  written  declaration  that  he  has  no  other  plea :  afterwards,  should  he 
offisr  another  plea,  he  is  evidently  disposed  to  knavery.  This  we  hold  to  be 
proper. 

XXXVI. 

Menu  :— He  who  has  received  a  chattel  by  purchase  in  open  market, 
before  a  number  of  men,  justly  acquires  the  absolute  property  by 
having  paid  the  price  of  it. 

The  place  where  things  are  sold  {yicriyante)^  is  the  market  (vicraya): 
he  who  there  buys  a  saleable  commodity  in  the  presence  of  persons  trans- 
acting any  business,  thereby  justly  acquires  the  absolute  property,  justified 
by  purchase  from  one  who  sells  without  ownership,  because  the  seller  receives 
the  price  from  him.  So  CuLLircABHATTA,  who  reads  in  the  third  measure  of 
the  verse,  vitudd'ham  hi  instead  of  vimdcTkah  sydt.  He  makes  it  evident 
that  the  word  vicraya,  formed  on  a  sufi^  denoting  locality,  signifies  a  mar- 
ket. He  considers  this  text  as  bearing  the  same  import  with  the  text  of 
Mabichi  (LV).  "  Received  by  purchase  :'*  purchase  here  intends  receipt 
of  a  thing  for  a  price  paid  under  the  name  of  purchase. 

It  appears  from  this  interpretation,  that  the  buyer  is  not  faultless  if  the 
purchase  was  made  in  any  other  place  than  an  open  market,  and  before 
credible  persons,  who  are  not  ofiicers  employed  by  the  king.  But  simple 
men  thus  interpret  the  text ;  '*He  who  has  received  a  chattel  by  sale,  as 
the  cause  of  receipt,  before  a  number  of  respectable  persons,  is  Justified  by 
the  known  open  purchase,  and  legally  acquires  the  property/'  The  suffix  of 
the  word  vieudaha  is  in  the  neuter  sense.  But,  reading  visuddhattoam 
instead  of  visuddham  hi,  the  sense  is  obvious.  In  the  text  (LY),  a  place  of 
trade  is  mentioned  approximately ;  for  sales  and  purchases  can  hardly  be 
transacted  any  where  but  in  a  place  of  trade :  and  thence  it  is  deduced,  that 
a  purchase  secretly  made,  in  a  man'a  own  house  or  the  like,  is  defective. 
The  word  cula,  signifying  a  number  of  persons  of  the  same  rank,  in  this 
text  conveys  a  limitation :  consequently  men  equal  in  rank,  being  respected 
persons,  are  meant.  The  term  is  explained  by  Ambba,  genus,  or  multitude 
of  similar  beings.  It  is  used  by  accurate  speakers  in  the  sense  of  near  neigh- 
boors.  According  to  this  opinion,  a  purchase  any  where  made  before 
respectable  persons,  is  an  open  purchase  ;  and  there  is  no  fault  in  the  buyer. 
Consequently  the  meaning  is  this :  neither  the  defect  of  a  private  purchase 
grounded  on  the  want  of  evidence,  nor  the  suspicion  of  having  purchased 
the  chattel  knowing  it  to  have  been  stolen,  exists  in  the  case  of  a  purchase 
made  before  respectable  persons  ;  and,  if  a  purchase  made  after  registering 
the  name  of  the  seller  and  of  his  ancestors  to  the  third  generation,  and  his 
place  of  abode,  be  faultless,  and  not  otherwise,  then  it  is  proper  that  the 
purchase  should  be  made  in  the  presence  of  the  king's  officers ;  and,  the 
king's  officers  being  stationed  for  tha  government  of  the  country  at  large,  it  is 
proper,  for  the  purpose  of  avoiding  much  trouble,  that  the  purchase  be  made 
in  a  place  where  many  purchases  and  sales  are  transacted,  namely  in  a  mar- 
ket. But  no  ordinance  appears  to  prove  this  clearly.  The  difference 
between  the  two  opinions  should  be  fully  examined  by  the  wise. 

CHAin>B8WABA  reads,  *'  he  is  justified  by  the  purchase"  ($a  vietidd*ha$ 
tu)f  and  explains  the  text  (XXXVI)  "he  who  receives  a  chattel  in  opeu 
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market,  before  an  assembly  of  respectable  persons  conducting  judicial  proce- 
dure, is  legally  justified  by  the  purchase,  and  obtains  the  property  ftiim  the 
seller y  Consequently,  according  to  his  opinion,  the  rule  does  not  direct 
the  purchase  to  be  made  before  the  king's  officers ;  for  arbitrators,  as  well 
as  officers  employed  by  the  king,  conduct  judicial  procedure,  since  this  term 
denotes  the  trial  of  causes  :  and  the  epithet  of  respectable  would  be  super- 
fluous, it  king's  officers  were  intended  by  CsiAirBiswABA  in  the  expression 
*'  conducting  judicial  procedure ;"  for  persons  not  respected  are  not  appoint- 
ed by  the  king  to  be  his  officers :  their  appointment  would  be  useless,  since 
such  persons  are  not  capableof  conducting  affiiirs.  Neither  is  the  superiority 
of  king's  officers,  appointed  for  other  business,  above  priacipal  Brdhmana^ 
and  the  like,  consistent  with  the  reason  of  the  law  ;  and  the  same  sense  is 
intended  when  persons  conducting  judicial  procedure  are  mentioned,  as  when 
king's  officers  are  specified. 

Why  not  rely  on  the  derivation  of  the  word  in  the  sense  of  locality?  This 
objection  is  not  proper  ;  for  derivatives  in  this  form,  from  words  of  this 
€lass,  are  regularly  used  in  another  sense.  But  if  that  derivative  sense  be 
admitted,  in  the  apprehension  of  the  word  being  otherwise  superfluous,  sale 
is  inferred  from  what  follows.  Consequently,  market  is  mentioned  as  an 
instance  only  :  if  a  purchase  be  made  before  principal  persons,  there  is  no 
distinction,  whether  it  be  in  a  market,  or  in  any  other  open  place ;  and, 
according  to  this  opinion,  the  text  must  be  supplied, ''  be  is  legally  justified 
by  the  fairness  of  the  purchase."-  But  practice,  in  some  places,  justifies 
any  sale  made  in  the  midst  of  the  town  and  in  the  presence  of  respectable 
persons. 

It  must  be  considered  that  the  king's  officers  are  few,  and  respectable 
persons  are  surely  numerous  in  every  town.  Consequently,  if  it  be  directed 
that  every  sale  be  made  in  the  presence  of  those  few  persons,  they  become 
in  a  manner  acquainted  with  the  sellers  by  frequently  seeing  them :  but  if 
made  in  presence  of  many  different  persons,  these,  being  only  now  and  then 
present  at  sales,  do  not  become  acquainted  with  the  persons  of  sellers  : 
therefore  it  is  proper  that  purchases  be  made  before  the  king's  offi(!ers. 
If  the  king,  considering  this,  forbid  sales  to  be  otherwise  made;  then,  con- 
sidering the  king's  command  as  cogent,  this  form  should  be  observed,  with- 
out questioning  whether  it  be,  or  be  not,  ordained  by  the  law ;  and  if  the 
business  of  buying  and  selling  be  not  obstructed  by  this  formality,  then 
also  it  should  be  observed.     To  expatiate  would  be  superfluous. 

XXXVII. 

Yajnyawalcya: — The  owner  shall  recover  his  property  sold  by  a 
stranger:  blame  is  imputable  to  the  man  who  buys  not  publickly; 
and  he  incurs  the  guilt  of  thief,  if  he  buy  from  a  very  low  man,  in 
a  secret  place,  at  a  very  cheap  rate,  and  at  an  improper  time. 

If  the  purchase  be  clandestine,  blame  is  imputable  to  the  buyer  :  such  is 
the  construction.  ''If  he  buy  from  a  very  low  man,"  &c.  is  a  distinct 
phrase.  Chavdeswaba  thus  comments  on  the  text;  ^'from  a  very  low 
man,"  not  likely  to  be  the  owner  of  that  chattel ;  "  at  an  improper  time," 
not  at  the  proper  hours  of  sale.  Consequently  he  who  buys  from  a  very 
low  man,  clandestinely,  at  a  very  cheap  rate,  disregarding  proper  time,  is  a 
thief:  such  is  the  sense  of  the  phrase. 
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Is  a  purchase  made'under  anj  one  of  those  circamstances  punishable  as  a 
theft,  or  a  purchase  made  under  all  those acircumstances  ?  Not  the  first ; 
for  "  in  a  secret  place"  would  be  superfluous,  since  the  same  results  also 
from  the  preceding  phrase;  and  even  a  purchase  made  before  the  king,  at 
an  improper  hour,  would  be  criminal.  Not  the  latter ;  for  a  purchase  made 
at  a  proper  time,  even  though  at  a  very  cheap  rate,  from  a  very  low  man, 
and  in  a  secret  place,  would  be  faultless.  To  the  question  thus  proposed 
the  answer  is,  this  half  of  the  text  shows  defects  incident  to  purchase 
though  proved ;  therefore  each  of  the  circumstances  mentioned  are  causes 
of  defect.  *'  In  a  secret  place,  at  an  improper  time,"  are  distinguished :  there- 
fore a  purchase  made  in  the  middle  of  the  night,  even  in  presence  of  the 
king's  officers,  is  defective;  for  even  those  officers  are  not  respectable,  con- 
senting to  the  sale  of  effects  which  they  know  to  have  been  stolen.  A  secret 
purchase  is  therefore  separately  mentioned  to  denote  such  a  distinction. 

It  must  be  considered,  that  there  is  no  offence,  if  it  be  fully  ascertained 
by  five  respectable  persons,  that  the  thing  was  given  to  this  low  man  by 
some  considerable  person  ;  and  if  urgent  necessity  be  fully  proved,  there  is 
no  offence  in  a  voluntary  sale,  even  at  a  very  low  price ;  nor  is  there  any 
offence  on  the  part  of  the  buyer,  even  thouyh  the  purchase  be  made  in  the 
middle  of  the  night,  if  the  thing  was  thus  sold  from  apprehension  of  the  sel- 
ler's kinsmen,  but  in  the  presence  of  honest  and  respectable  persons ;  and 
even  in  the  case  of  a  purchase  privately  made,  if  the  seller  acknowledge  the 
sale  and  the  buyer's  innocent  intention,  there  is  no  offence.  The  king,  from 
his  own  judgment,  should  apply  to  each  case  what  agrees  with  the  reason  of 
the  law ;  for,  ''  if  no  decision  were  made  according  to  the  reason  of  the  law, 
there  might  be  a  failure  of  justice." 

XXXVIIL 

Narbda: — He  who  buys  any  thmg  firom  a  slave  without  authority 
from  his  master,  from  a  man  not  of  a  good  character,  in  private,  at 
a  very  low  price,  and  at  an  unfit  hour,  becomes  an  accomplice  of 
the  man  who  stole  it 
If  a  slave  intrusted  with  a  chattel  for  transport  or  custody,  having  it  in 
his  power,  sell  it,  he  is  a  thief;  and  so  is  the  buyer  also  :  but  if  the  owner 
authorize  the  sale,  there  is  no  offence.     It  must  be  considered,  that,  on  what- 
ever occasions  (for  the  support  of  the  family  or  the  like)  a  debt  contracted  by 
a  slave  would  be  payable  by  his  master,  the  sale  of  his  master's  property, 
for  the  same  purposes,  is  valid.     The  expression  "  without  authority  from  his 
master,"  intends  a  case  not  attended  with  such  circumstances :  and  the  same 
sense  should  be  ascribed  to  the  text  of  Mbnu  ;  '*  A  contract  made  hy  aperam 
without  authority  is  utterly  null "  (XI). 

"  Slave"  is  here  employed  in  the  general  sense  of  any  dependent  person  : 
therefore  a  purchase  made  from  a  son  or  the  like,  is  defective ;  but  if  a  man 
buy  with  the  knowledge  of  the  owner's  having  authorized  the  sale,  there  is 
no  offence. 

XXXIX. 

CAtyIyana  : — ^The  defendant,  not  clearly  proving  an  open  sale  to  him, 
or  not  pointing  out  the  seller,  shall  be  made  to  deliver  the  thing 
claimed  and  to  pay  a  fine. 


Digitized  by 


Google 


326  ON  SALE  WITHOUT  OWNERSHIP.         [BOOK  U.  CH.  H. 

Justification  of  the  purchase  consists  in  the  proof  of  an  open  sale.  He 
shall  be  made  to  pay  a  fine,  as  a  thief.  In  this  case,  the  buyer  is  not  justi- 
fied :  Menu  propounds  the  fine  which  the  king  receives,  as  declared  in  the 
text  of  YiJNTAWAlCtA  (XXIX). 

XL. 

Menu  :— If  indeed  he  be  a  near  kinsman  of  the  owner,  he  shall  be 
fined  six  hundred  panas;  but  if  he  be  neither  his  kinsman,  nor  a 
claimant  under  him,  he  commits  an  offence  equal  to  larceny. 

*'  Shall  be  fined"  {avoMrya),  shall  be  amerced.  ''  A  near  kinsman  of  ^^ 
owner  himself  (iwdnwaya)  ;  a  son  or  other  near  relation  of  the  owner, 
*'  Six  hundred  ;'*  panas  must  be  understood.  *'  Not  his  kinsman ;"  not 
related  to  the  owner.  "  Not  a  claimant  under  him"  (anapasara) ;  not 
having  taken  it  by  authority  of  a  kinsman  :  the  taking  of  it  is  the  removal 
(apaeara)  of  it  from  the  house  of  the  owner.  Hence,  he  who  sells  the  pro- 
perty of  another,  being  related  to  him,  shall  be  fined  six  hundred  panas : 
but  if  that  seller  be  neither  related  to  the  owner,  nor  become,  through  a 
kinsman  of  the  owner,  receiver  of  that  chattel  taken  from  the  house  of  the 
owner,  but  himself  be  the  taker  of  it,  he  shall  be  punished  as  a  thief :  if  the 
embezzlement  of  the  chattel  be  the  act  of  another,  and  the  seller  be  unallied 
to  the  owner,  he  shall  be  fiued  even  in  a  larger  sum  than  six  hundred  panas. 

The  BetHoeara. 

*^  A  fins ;"  an  amer?ement  of  six  hundred  panas.  He  shall  be  fined ;  a 
fine  shall  be  levied  (avahdrya)  on  him.  Th  *  etymolo^^y  of  the  term  stoaH" 
waya  is, '  he  in  whom  there  is  a  relation  (anwaya)  with  the  owner  himself 
(swa)  ;*  that  is,  a  son,  and  so  forth,  including  brothers  and  the  rest ;  for  it 
is  so  declared  by  CuLLtrcABHATTA.  A  seller,  into  whose  hands  the  chattel 
had  not  been  removed  or  transferred  from  the  house  of  the  owner  by  another 
who  is  kinsman  of  the  owner ;  such  a  seller,  we  say,  not  being  related  to  the 
owner,  commits  an  offence  equal  to  larceny.  If  the  sale  of  a  chattel  trans- 
ferred into  his  hands  by  a  son  or  other  kinsman  of  the  owner,  be  made  by 
one  not  related  to  the  owner,  he  shall  be  punished  in  another  mode:  on  thin 
a  question  arises,  to  satisfy  which  the  commentator  adds, '  if  the  embezzle- 
ment be  the  act  of  another,  and  the  seller  be  unallied  to  the  owner  (for  the 
sign  of  the  privative  "  a"  must  be  understood),  he  shall  be  fined  even  in  a 
larger  sum  than  six  hundred  panas. ^  By  the  particle  *  even'  it  is  intimated, 
that  a  larger  fine  than  six  hundred  panas  is  founded  on  the  reason  of  the  law. 
According  to  this  opinion,  the  rule  concerning  a  sale  without  ownership,  by 
one  unallied  to  the  owner,  is  two  fold. 

But  the  author  of  the  Calpateru  says,  that  by  which  a  thing  departs 
•  {apasarati)  or  is  transferred,  is  a  claim  or  title  {apasara),  hs  acceptance  and 
so  forth  :  he  who  has  not  such  a  claim  or  title,  is  not  a  claimant  under  the 
owner.  If  the  property  of  another  be  sold,  without  acceptance  of  donation 
or  other  claim  under  him,  by  one  not  related  to  him,  the  seller  shall  be 
punished  as  a  thief. 

And  this  interpretation  is  approved  by  Bhaguhi,  the  3/6d*Jtdtifhif  and 
the  rest.  Misra  aJso  fully  approves  it;  and  according  to  this  opinion,  the 
rule  concerning  sale  without  ownership,  by  one  unallied  to  the  owner,  is 
single,  and  there  is  no  distinction  of  embezzlement,  or  no  embezzlement  by 
a  kinsman :  however,  the  term  '^  claimant  under  him,"  becomes  superfluous 
according  to  this  interpretation ;  for  if  a  man  sell  property  obtained  by 
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acceptance  of  donation  or  the  like,  it  is  not  sale  withoat  ownership,  since  the 
effects  had  become  his  propiTty  by  the  acceptance  of  donation.  Considering 
this  objection,  the  author  of  the  Retndcara  has  approved  another  interpre- 
tation. CuLLtrCABHATTA  expounds  the  word  apatara,  acceptance,  purchase  or 
the  like :  he  to  whom  no  tfuch  title  has  been  given  by  the  son  or  other  near 
kinsman  of  the  owner,  is  not  a  claimant  under  him  (anapatara).  Conse- 
quently, he  has  nearly  followed  the  opinion  of  the  Retnacara.  When  the 
son  or  near  kinsman  of  the  owner  is  giver  or  seller,  there  is  a  ground  of 
claim  :  even  on  the  opinion  of  the  author  of  the  Calpateru  and  the  rest,  this 
interpretation  may  be  adopted  ;  for,  in  answer  to  the  question  from  whom 
accepted,  the  owner  must  not  be  assumed,  but  his  son  or  near  kinsman,  else 
the  terni  (anapasara)  would  be  unmeaning ;  and  if  a  term  can  become 
pertinent,  it  should  not  be  considered  as  a  superfluous  term,  expressive  of 
what  is  naturally  inferred.  Consequently,  the  opinions  of  ail  authors 
coincide. 

The  son,  or  other  kinsman,  who  had  given  or  sold  the  thing  to  the 
person  who  sells  it  again  without  ownership,  shall  be  amerced ;  for  he  causes 
the  sale  without  ownership  to  be  made.  Or  this  is  intimated  by  the  author 
of  the  Retndcara,  *  if  the  embezzlement  be  the  act  of  another,  &c.'  for,  if  a 
thing  obtained  by  purchase  from  a  kinsman  who  embezzled  it  be  sold,  the 
kinsman  who  first  sold  it  to  the  lasi  vender  shall  be  fined  six  hundred  panat ; 
and  it  appears  from  the  particle  "  even"  or  '*  also,"  that  the  seller,  who  had 
purchased  it  from  a  kinsman,  shall  be  amerced. 

It  must  be  considered,  that  if  a  son  or  other  kinsman,  secreting  any 
property,  sell  it  through  an  intermediate  person,  the  seller  shall  not  be 
punished  as  a  thief,  but  shall  be  amerced  in  six  hundred  ^aita«,  or  the  like : 
and  the  intermediate  person,  being  in  fact  a  substitute  only,  shall  not  incur 
the  punishment  of  a  sale  without  ownership,  but  receive  severe  reproof  or 
other  reprehension  suitable  to  such  improper  conduct ;  but  the  man  who 
sold  the  thing  through  an  intermediate  person,  incurs  the  amercement 
mentioned. 

XLL 

Menu  : — By  tliis  rule  shall  tha*  man  be  punished  who  ignorantly 

makes  a  sale  without  ownership ;  but  if  he  knowingly  do  so,  he  is 

liable  to  the  punishment  of  larceny. 

Attributed  by  Chandiswaba  to  Mknu,  but  inserted  by  Misba  after  the 
texts  of  Misirir,  premising  the  word  "so."  Is  it  not  inconsistent  with  the 
following  text,  which,  declaring  innocent  the  sale  of  another's  property 
inadvertently  made,  shows  that  there  shall  be  no  punishment  P 

XLII. 

Matsya  Pur&na : — ^That  man  who  ignorantly  sells  the  goods  of  another 

is  free  from  offence ;  but  if  he  knowingly  do  so,  he  is  liable  to  the 

punishment  of  larceny. 

Chai7DE8Wara  explains  free  from  offence,  exempt  from  capital  punish- 
ment, not  exempt  from  amercement. 

What  is  the  meaning  of  the  terms  "  by  this  rule"  (XL)  ?  Misba 
replies :  he  who  ignorantly  sells  the  property  of  another,  shaU  be  punished 
with  an  amercement  of  six  hundred  panoi;  but  he  who  knowingly  sells 
another's  property,  shall  be  punished  as  a  thief,  by  mutilation  and  the  like. 
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Shall  the  man  who  inadvertently  »e\h  the  property  of  another  be  fined 
six  hundred  panas,  whether  he  be  a  kinsman  of  the  owner  or  not  ?  Some 
hold,  that  a  kinsman  of  the  owner,  who  ignorantly  sells  property  not  his 
own,  shall  be  fined  six  hundred  |7anM  ;  but  knowingly  selling  it,  he  shall  be 
pmiished  as  a  thief:  and  if,  not  being  a  kinsman,  a  man  ignorantly  sell  the 
property  of  another,  he  shall  be  punished  as  a  thief ;  but  if  he  wittingly  sell 
it,  the  law  knowing  no  greater  punishment,  he  shall,  in  that  case  also,  be 
punished  as  a  thief:  and  the  meaning  of  the  text  is,  '^  by  this  rule,  that  it, 
'*  by  a  pecuniary  fine  of  six  hundred  pana»,  and  by  the  punishment  of  larce« 
*<  ny,  shall  the  kinsman  and  stranger  respectively  be  punished,  if  they 
^'  ignorantly  sell  the  goods  of  another ;  but  whoever  knowingly  sells  the 
**  goods  of  another,  whether  a  kinsman  or  no  kinsman,  shall  be  punished  as 
**  a  thief:"  and  the  text  of  the  Malsya  Purdna  relates  to  kinsmen  ;  for  a 
stranger  is  in  all  cases  punished  as  a  thief. 

Others  say  the  pronoun  "  this,"  in  the  expression  "  by  this  rule," 
referring  to  the  subject  of  thought,  intends  a  fine  of  six  hundred  panas;  and 
the  meaning  is,  that  a  stranger,  inadvertently  selling  the  goods  of  another, 
shall  be  fined  six  hundred /M>ita« ;  and  the  expression  *'he  commits  an  offence 
equal  to  larceny,"  supposes  the  wilful  sale  of  another's  property :  but  a 
kinsman,  whether  ignorantly  or  knowingly  selling  the  goods  of  another, 
shall  be  fined  six  hundred  panas,  for  the  law  has  not  shown  a  less  punish- 
ment. It  cannot  be  objected,  that  there  is  no  argument  whereon  to 
establish  such  a  bad  construction ;  for,  or  any  other  construction,  the 
punishment  would  be  disproportionate.  Thus  the  very  punishment  which 
is  due  when  a  man  seizes  a  thing  in  the  night  and  so  forth,  knowing  it  to 
be  the  property  of  another,  would  be  incurred  by  one  who,  keeping  a  deposit 
to  oblige  the  owner,  (and  the  chattel  being  placed  with  his  own  goods,  and 
being  similar  in  quantity,)  sells  that  chattel  which  belongs  to  another. 
This  would  be  highly  inconsistent  with  common  sense ;  and  the  text  of  the 
Matst/a  Purdna  expressly  declares,  that  there  is  no  offence.  If  it  be  said 
that  text  should  be  otherwise  explained,  they  answer,  can  a  capital  punish- 
ment be  proper  in  a  case  in  which  it  is  declared ;  in  general  terms,  that  there 
is  no  offence  ? 

Others  again  say,  the  JdaUva  Puf^na  declares  innocent  the  holder  of 
a  deposit  or  the  like  intrusted  to  him  by  the  owner  himself;  but  the  punish- 
ment of  a  man  who,  finding  another's  chattel  dropped  on  the  road,  sells  it, 
thinking  it  his  own,  is  mentioned  by  Menu  :  and  this  should  be  expounded 
in  conformity  with  the  opinion  of  others,  because  the  seizure  of  a  chattel 
dropped  on  the  road  is  as  it  were  a  theft. 

The  best  of  these  opinions  should  be  selected  by  the  wise ;  but  one 
opinion  only  should  be  adopted.  Ii\  such  detail  has  punishment  been 
mentioned  for  the  case  of  a  sale  without  ownership  ;  and  that  punishment  is 
only  inflicted  when  the  owner  has  proved  his  propert3\ 

XLIII. 

Catyayana  :— The  owner  of  a  thing,  which  he  loses,  and  then  /indsy 

shall  recover  it,  if  he  prove  by  credible  witnesses  that  it  was  his 

own,  and  that  he  never  gave,  sold,  or  otherwise  aliened  it 

"  By  credible  witnesses ;"  by  competent  evidence.  The  word  "  aban- 
doned" denotes  sale,  gifb,  or  any  other  act  annulling  property. 

The  Betndeara, 
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Consequently  ''abandoned"  (the  term  used  in  the  text)  does  not 
merely  intend  "neglected/'  for  in  this  place  it  may  indicate  any  act 
annulling  one's  own  property,  and  comprehend  gifb,  sale  or  the  like :  gift  and 
•ale  are  repeated  in  like  manner  as  one  name  of  kine  may  denote  cattle  of 
that  sort,  and  a  synonymous  term  in  the  same  sentence  may  intend  cows 
only  :  therefore  '*  abandoned/'  (or  aliened,)  denotes  also  gain,  conquest,  and 
acceptance. 

The  person  who  had  lost  the  thing  shall  recover  it  on  showing  that  it 
is  in  fact  his  own,  by  proving  that  he  neither  gave,  sold,  nor  otherwise 
aliened  it  Or  he  shall  recover  it  on  proving  that  it  was  his  own,  and  that 
he  never  gave,  sold,  or  otherwise  aliened  it.  Oonbequently  the  order  of 
procedure  is  this  :  first,  on  seeing  his  clmttel  in  the  possession  of  any  person, 
he  has  claimed  it,  and  the  buyer  has  produced  the  seller  ;  next,  in  a  contest 
with  the  seller,  let  the  owner  prove  his  property,  by  showing  that  the  thing 
was  his  own,  and  that  he  never  aliened  it.  Ltt  not  the  buyer  contest  the 
property,  for  Viasa  directs  that  **  the  law-suit  shall  be  continued  between 
the  owner  of  the  thing  lost  and  the  seller"  (XLIX)  :  but  if  the  seller  be 
not  forthcoming,  the  suit  must  be  defended  by  the  purchaser ;  as  will  be 
mentioned  in  another  place. 

XLIV. 

CAtyAyana  : — But  if  such  claimant  prove  not  the  thing  to  be  his  own 

by  credible  witnesses,  he  should  be  punished  as  a  thief,  for  the  sake 

of  deterring  others  from  making  false  claims. 

•*  Credible!  witnesses;"  mentioned  approximately.  Proof  in  general  is 
meant.  The  Retndcara  notices  another  reading,  "  if  he  prove  it  not  by  kins- 
man ;"  which  is  explained  as  mentioned  incidentally,  intruding  proof  in 
general :  some,  it  says,  read,  *  if  he  prove  it  not  by  credible  wit»»es8e8  ;'  and 
the  same  meaning  should  be  inferred.  That  is,  credible  witnesses  indicate 
proof  in  gereral ;  the  word  (which  literally  sii^nifi-s  making  known)  does 
not  merely  intend  witnesses  making  known  the  fact ;  but,  taken  in  a  secon- 
dary sense,  with  and  without  its  primary  sense,  intends  possession  and  other 
proof:  for  the  purport  is  the  same  as  in  the  text  which  will  be  quoted  from 
lAJirrAWALCTA  (XLV). 

"  For  the  sake  of  deterring,  &c."  to  prevent  repeated  claims.  Thus, 
being  punished  to  prevent  a  repetition  of  the  offence,  he  may  not  repeatedly 
prefer  false  claims  :  and,  the  claim  itself  being  criminal,  as  often  as  he  makes  a 
claim,  the  truth  of  which  he  cannot  establish,  so  often  shall  he  be  punished  ; 
since  punishment  for  each  claim  is  proper,  as  it  is  for  repeated  theft.  Thus 
some  expound  the  text. 

XLV. 
Yajntawalcya  : — The  right  to  a  thing  lost  and  then  founds  must  be 
proved  by  the  mode  of  acquisition,  or  by  evidence  of  possession ; 
otherwise,  on  failure  of  proof,   a  fine  equal  to  a  fifth  part  of  its 
value  shall  be  paid  to  the  king. 

Let  the  owner  of  a  thing  which  has  been  lost,  and  is  found,  prove  his 
property  by  the  mode  of  acquisition,  (by  purchase  or  the  like,)  or  by 
evidence  0/ actual  enjoyment ;  otherwise,  on  failure  of  this  and  other  proof, 
(that  is,  the  property  not  being  proved,)  a  fine  equal  to  a  filth  part  must  be 
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paid  to  the  king :  this  construetion  agrees  with  the  gloss  of  the  R6t$ideara. 
The  written  contract  of  sale  is  OTidence  of  a  purchase,  and  so  in  other  cases  ; 
but  actual  erijoyment,  even  without  proving  a  purchaae  or  the  like,  is  pre* 
suntptive  evidence  of  property. 

XLVI. 
Vrihaspati  :  —The  covetous  man,  who,  without  any  right,  claima  the 
property  of  another,  on  failing  in  his  proof,  shall  be  compelled  to 
pay  a  fine  equai  to  double  the  value  of  the  thing  claimed. 

This  payment  of  a  fine  equal  to  double  the  value,  supposes  a  claim 
convetously  made,  knowing  the  thing  to  be  the  property  of  another ;  but  a 
fine  equal  to  a  fifth  part  of  the  value,  as  mentioned  by  YAjittawalcta, 
supposes  a  claim  made  by  mistake  :  there  is  no  contradiction. 

The  Retnieara. 

What  is  the  import  of  the  words  of  CAttAyaiia,  "  he  should  be  punished 
as  a  thief  (XulV)  ?  Some  hold,  that  this  repeats  the  punishment  of 
theft.  Thus,  \»heii  a  fine  equal  to  double  the  value  is  mentioned,  reference 
must  be  had  to  the  text  of  Vyasa. 

Vyasa  : — The  man  who  steals  hollow  canes,  flowers,  roots  or  fruit, 

shall  be  compelled  to  pay  a  fine  equal  to  double  their  value,  or  an 

amercement  of  five  criehnalas. 

''Hollow  substances;"  canes  and  the  like.  The  word  erishnala 
intends  a  quantity  weighing  a  barley  corn.  So  the  Retndcara,  in  the  chapter 
on  Theft.  Tiie  terms  oi'  the  text  of  Yajt^yawalcya  intend  five  times  the 
value ;  consequently,  when  a  fine  equal  to  five  times  the  value  is  mentioned, 
reference  must  be  had  to  the  text  of  Nabbda. 

Nareda  : — For  stealing  vessels  made  of  wood,  grass,  or  earth,  bamboos 

and  vessels  made  of  bamboos,  tendons,  bones,  or  leather ; 

2.  Pot-herbs,  esculent  roots,  fruits  or  flowers,  milk  or  the  like,  or 
the  produce  of  the  sugarcane,  salt,  or  oil ; 

3.  Victuals  cooked,  or  any  thing  propared  for  food,  wine,  boiled  rice, 

or  any  cheap  article ;  the  fine  is  five  times  the  value  of  the  thing 

stolen. 

And  so,  for  other  things,  the  amercement  must  be  understood  to  be  the 
same  with  the  fine  in  cases  of  theft.  But  this  is  not  satisfactory,  for  it 
disagrees  with  the  Retndcara, 

Others  explain  the  text  (XLV)  differently.  Let  the  owner  of  a  thing 
lost  prove  his  property  by  the  mode  of  acquisition,  or  by  evidence  of  prior 
occupancy.  Therefore,  if  it  be  proved  in  another  mode  (that  is  by  witnesses), 
or  if  it  be  not  proved,  a  fine  equal  to  a  sixth  part  of  the  value  shall  be  paid. 
Another  case,  they  say^  is  mentioned  by  Vyasa. 

XLVII. 
VyAsa  : — If  the  plaintiff  prove  not  his  loss  by  witnesses,  he  shall  in 
thai  case  be  compelled  to  pay  double  its  value ;  and  the  purchaser 
is  entitled  to  the  thing. 
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Thej  expound  this  text,  '*  Let  him  not  prove  his  loss  by  witnesses,  &c." 
Let  him  prove  his  property  in  the  thing  which  has  passed  from  the  right 
owner  to  another  person ;  he  should  not  prove  his  right  by  witnesses,  bat  by 
other  proof,  as  mentioned  by  Yajktawalcta.  If  he  cannot  prove  his  right 
in  the  mode  ordained  by  YIjktawalcta,  what  is  the  consequence  P  The 
text  declares,  ''  he  shall  be  compelled  to  pay,  &c."  and  the  purchaser  is 
entitled  to  the  thing ;  that  is,  the  claimant  loses  the  cause.  But  if  he  cannot 
bring  witnesses,  GattItaka  directs  that  he  shall  be  punished  as  a  thief 
(XLIVJ.  It  should  not  be  objected,  that,  if  the  right  owner  be  unable  to 
prove  his  property  by  the  mode  of  acquisition,  why  should  he  bring  witness- 
es ?  Witnesses  should  be  brought  for  the  purpose  of  obtaining  a  mitigation 
of  the  fine :  the  king  should  take  evidence  to  decide  according  to  the  honest 
disposition  of  tiie  part}%  Thus  the  exposition  given  in  the  Beindeara,  to 
reconcile  the  texts,  in  apposite :  the  text  of  Yajntawaloya  (XLV)  is  ap- 
plicable to  the  case  of  a  claim  made  by  mistake ;  and  the  text  of  Vyasa  and 
Vi^AtPATi,  to  a  claim  made  from  »  motive  of  avarice. 

That  is  totally  wrong.  If  witnesses  be  not  adequate  proof,  how  should 
the  fine  be  mitigated,  under  those  texts  ?  If  they  be  adequate  proof,  why 
should  not  the  party  be  exempted  from  a  fine,  under  those  texts  P  And  it 
contradicts  the  text  of  Oattayaka  (XLIV),  which  shows  that  the  owner 
shall  recover  a  thing  lost  and  then  found,  if  he  prove  by  credible  witnesses 
that  it  was  his  own,  and  that  he  never  gave,  sold,  or  otherwise  aliened  it. 
The  true  interpretation  of  the  law  is  this  :  he  who  cannot  prove  his  right 
incurs  punishment,  because  his  offence  is  similar  to  larceny  (XL  and  XLIV). 
Consequently  he  shall  be  punished  as  a  thief  (even  though  he  have  not  actually 
taken  the  goods  of  another)  if  he  make  the  attempt ;  for  punishment  is 
motioned  generally  by  Catyayaka.  A  distinction  is  declared  by  YIjnya- 
WALOYA  and  Vrihabpati  (XLV  and  XLVI),  according  to  the  different 
motives  of  the  claim,  mistake  or  avarice.  The  text  of  Yyael  (XL VII) 
must  be  supplied  with  the  words  if  and  in  that  casa :  "  if  the  plaintiff 
cannot  prove  his  right  by  credible  witnesses,  he  shall  in  that  oase  be  com- 
pelled to  pay  a  fine  equal  to  double  the  value  of  the  thing  claimed  :*'  and 
this  text,  which  relates  to  the  case  of  a  law-suit  between  the  owner  of  a 
thing  lost  and  the  buyer,  may,  from  parity  of  reasoning,  be  applied  to  a 
law-suit  between  the  owner  of  the  thing  lost  and  the  thief ;  therefore,  in 
such  a  case,  the  supposed  thief  obtains  the  thing. 

When  the  buyer  cannot  produce  the  seller,  nor  prove  a  fair  purchase,  he 
shall  pay  an  amercement,  as  directed  by  the  following  text : — 

XLVIIL 
Catyayana  : — The  claimant  should  first  prove  bis  property  by  oral 
evidence  ;  next,  to  clear  himself,  the  buyer  should  prove  a  fiur 
purchase  by  credible  witnesses  : 

2.  If  he  cannot  produce  the  seller,  let  him  even  justify  the  purchase  ; 
and  if  the  purchase  be  justified,  he  shall  in  no  wise  be  blamed  by 
the  king. 

3.  Let  him  prove  a  publick  purchase  by  honest  and  credible  witness- 
es: there  is  no  other  mode  propounded,  divine  or  human.* 

*  The  text  cited  at  V.  39,  is  again  quoted  in  this  place. 
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The  order  of  proceeding  should  be  nearly  such.  A  man  finding  a  thing 
in  the  possession  of  some  person,  claims  it  as  his  own;  and  the  possessor 
alleges  that  he  purcliased  it:  in  that  caite,  if  he  can  point  out  the  seller,  and 
the  seller  acknowledge  the  sale,  the  suit  must  be  maintained  against  the 
seller,  as  above  mentioned.  But  if  he  cannot  point  out  the  seller,  then  the 
claimant  must  prove  his  property  by  sufficient  oral  evidence  ;  and  the  buyer 
must  afterwards  justify  the  purchase  by  credible  witnesses,  that  is,  he  must 
prove  the  actual  purchase.  The  buyer  has  a  right  to  prove  a  fair  purchase, 
if  he  cannot  point  out  the  seller;  but  if  he  point  out  the  seller,  he  cannot 
afterwards  offer  proof  of  a  fair  purchase  (XXXV  2).  As  this  justification 
is  of  less  force,  the  text  proceeds,  **  if  he  cannot  produce  the  seller,  let  him 
even  justify  the  purchase**  (XLVIII  2):  the  word  "  even**  shows  a  distinct 
order  of  proceeding  ;  if  he  cannot  produce  the  seller,  (if  he  cannot  cause  him 
to  be  apprehended.)  let  him  justify  the  purchase,  or  let  him  prove  his 
purchase  by  credible  witnesses.  But  if  the  seller,  attending,  do  not  acknow- 
ledge trie  sale,  let  the  l»uyer  compel  an  acknowledgement  by  the  evidence 
of  his  own  witnesses,  who  knew  of  his  purchase ;  and  this  only  is  a  true 
production  of  the  seller :  it  is  not  sufBcient  that  he  merely  point  out  the 
person  cf  the  seller. 

Is  not  this  inconsistent  with  the  text  of  Vyaba  f 

XLIX. 
Vyasa  : — But  if  the  seller  be  produced,  the  purchaser  shall  by  no 
means  be  condemned ;  for  then  the  law  suit  must  be  continued 
between  the  owner  of  the  thing  lost  and  the  seller. 
It  is  not  inconsistent ;  for  this  is  proper,  since  the  word  Maw-suit'  here 
denotes  the  suit  promoted  by  the  original  owner  of  the  thing  to  obtain  his 
property.     When  a  man  claims  a  thing  which  has  been  purchased  by  any 
person,  why  should  the  buyer  unnecessarily  take  the  trouble  of  producing  the 
seller  ?     But  when  the  owner  proves  his  property  by  witnesses  or  otherwise, 
that  trouble  must  be  taken. 

L: 
Menu  : — But  if  the  vender  be  not  producible,  and  the  vendee  prove 
the  publick  sale,  the  latter  must  be  dismissed  by  tlie  king  without 
punishment ;  and  tlie  former  owner,  who  lost  the  chattel,  may  take 
it  back,  on  jtayiiig  the  vendee  half  its  value. 

If  the  vender,  being  dead,  or  having  gone  to  another  country,  cannot 
be  apprehended,  and  the  vrndee  prove  tlie  publick  sale,  he  is  not  liable  to 
punishment; ,  he  must  he  dismissed  by  the  king ;  and  the  owner  of  the  thing 
aold  without  uwnerstiip  shall  receive  the  chattel  from  the  buyer. 

Cull6cabhatta. 

A  distinction  will  be  mentioned  in  respect  of  what  shall  be  recovered* 

Declaring  the  mode  of  justification,  Catyayana  says,  "  let  him  prove 
a  publick  purchase,  Ac."  thus  clearly  excluding  justification  by  any  other 
mode ;  *'  there  is  no  other  mode,"  &o.  Ordeal  is  not  sufficient  proof ;  but 
the  sale  must  be  proved  by  human  testimony.  Or  the  sense  may  be,  **  no 
other  proof,  divine  or  human,  shall  bs  admitted,  except  the  evidence  of  wit- 
nesses.*'    In  the  absence  of  the  vender,  a  paper  in  the  vender's  own  hand- 
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writing  is  no  eyidenoe,  without  witnesses.  Is  adverse  possession  for  the 
space  of  twenty  years,  or  the  Iike,(iDadmi8sible  proof  ?  Say  not,  "  be  it  so  ;" 
for  that  would  be  inconsistent  with  common  sense.  To  this  some  reply, 
that  the  evidence  of  witnesses,  as  the  mode  of  proof  required  from  the 
owner  of  a  thing  lost,  is  only  mentioned  illustratively  by  Yajntawalcta  ; 
as  proof  by  kinsmen,  in  the  text  of  Cattatana,  also  denotes  generally 
proof  of  a  title  or  of  previous  possession.  It  cannot  be  objected  that  a  writ- 
ten document  would  be  proof  of  right ;  for  that  is  not  admissible  evidence  in 
such  a  case.  Neither  can  it  be  objected  that  there  is  a  distinction '  in  the 
exposition  given  in  the  Betndoara,  on  the  text  of  Cattatawa  (XLIV)  ;  for 
that  is  otherwise  explained  by  the  same  author. 

But  the  author  of  the  Metndeara,  expounding  kinsmen  as  intending 
proof  in  general,  says,  *  if  kinsmen,  that  is,  witnesses,  cannot  be  produced, 
other  evidence  may  be  brought.'  It  must  be  considered,  that  if  ordeal  be 
admissible  proof,  the  mention  of  it  is  superfluous,  since  it  would  be  compre- 
hended in  the  general  sense  of  the  expression  used  in  the  text  of  CattItana. 
It  cannot  l>e  objected,  that  it  is  only  mentioned  for  the  sake  of  the  order 
in  which  different  proof 8  are  admissible  ;  for  ordeal  is  directed  on  failure  of 
other  proofs. 

Proof  is  declared  to  be  by  writing,  by  possession,  or  by  witnesses :  on 

failure  of  these  several  proofs,  one  of  the  several  ordeals  is  ordained. 

Human  testimony  cannot  be  postponed  to  ordeal ;  it  would  be  contrary 
to  common  sense.  Thus,  some  person  having  received  the  stolen  property 
of  another,  and  afterwards  the  true  owner  seeing  it,  the  possessor  pleads  the 
purchase,  and,  to  prove  it,  offers  a  document  in  the  seller's  own  handwriting ; 
in  that  case,  it  would  become  sufficient  proof.  In  causes  concerning  loans 
and  the  like,  the  document  must  be  verified  by  comparison  with  another 
document  in  the  same  handwriting  :  but  here,  without  reference  to  the 
vender,  a  written  document  cannot  be  given  in  evidence ;  yet  the  writing  of 
a  person  residing  at  a  distance  would,  when  collated  with  another  document 
in  his  handwriting,  become  evidence  after  the  death  of  the  writer.  Nor  can 
it  be  said  that  there  is  no  difficulty  in  admitting  a  written  document  to  be 
sufficient  proof  of  property  on  the  part  of  the  owner  of  a  thing  lost,  since 
the  sale  regards  him ;  and  the  evidence  on  both  sides  being  equal,  the  proof 
fails.  A  document  in  the  handwriting  of  a  vender  who  resided  in  a  distant 
country,  is  no  evidence;  but  if  his  residence  be  near,  even  his  sons,  acknow- 
ledging the  sale  made  by  their  father,  become  witnesses.  The  word  ''  there" 
shows,  that  secondary  evidence,  in  neglect  of  the  best  evidence,  is  not 
admissible,  It  would  contradict  the  legislator's  own  words :  thus,  if  the  word 
kinsmen  be  used  for  proof  in  general,  "there"  also  refers  to  proof.  The 
meaning  is,  that  if  there  be  possible  evidence,  another  mode  of  proof  (that  is, 
proof  by  ordeal,)  shall  not  be  admitted.  What  follows  from  the  rule,  that 
proof  by  ordeal  is  not  admissible  if  there  be  evidence,  must  be  well  examined. 
Thus  some  interpret  the  law. 

Yrihaspati  : — Poison  is  the  ordeal  ordained  wheiy  a  thousand  pieces 
have  been  stolen ;  fire,  where  the  theft  is  a  fourth  less,  or  seven  htm- 
dred  and  fifty  pieces ;  water,  where  it  is  three-fourths  less,  or  two 
hundred  and  fifty  pieces;  and  the  balance,  where  half,  or  five  hundred 
pieces  have  been  stolen. 
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Ordeal  being  thos  directed  in  case  of  an  accusation  of  theft,  and  ihie 
being,  in  its  effect,  similar  to  a  charge  of  theft ;  therefore  the  opinion  of 
Chandeswari  is  right.  ''There,"  &o.  (XLVII  2),  refers  to  witness, 
explained  in  the  Eetndoara  evidence  in  general.  As  for  what  has  been  said, 
that  if  a  man,  alleging  a  written  document  in  the  seller's  own  handwriting, 
exhibit  a  document  subscribed  by  a  person  whose  residence  is  in  a  distant) 
country,  then,  a  writing  being  no  evidence,  proof  must  be  required  ;  all  that 
is  futile,  for  it  becomes  evidence  when  the  handwriting  of  the  seller  is  prov* 
ed  ;  and  here,  if  the  handwriting  be  doubted,  proof  may  be  required :  and  if 
it  be  wished  to  prove  the  handwriting  by  conaparison  with  another  docu« 
ment,  even  in  that  case  the  writing  may  be  so  proved.  This  again  ia 
nothing  to  the  purpose. 

When  neither  party  can  adduce  evidence,  what  shall  be  the  decision  ? 
and  when  the  buyer  cannot  justify  the  purchase  by  evidence,  but  the  plain* 
tiff  proves  his  property,  what  shall  be  done  ?  The  law  declares  it,  'Hhe  de- 
fendant not  clearly  proving,  Ac."  (XXXIX).  If  the  plaintiff  say,  "  this 
metallick  vessel  contained  a  thousand  pieces  of  silver  belonging  to  me, 
restore  me  the  vessel  with  the  money,"  the  vessel  and  the  money  must  be 
restored » if  the  defendant  cannot  perform  ordeal ;  but  if  he  can  disprove  the 
money  by  ordeal  or  otherwise,  the  vessel  only  shall  be  restored.  Thus  some 
expound  the  law.  But  this  is  futile  ;  for  it  is  inconsistent  with  the  practice 
of  great  persons.  An  exposition  established  in  one  case  is  applicable  tp 
another,  unless  there  be  a  sufficient  objection  :  under  this  maxim,  the  very 
rule  delivered  under  the  title  of  Loans  and  Payment  (Book  I,  V.  cxcix.)  is 
proper  in  this  case. 

From  this  text,  delivered  under  the  title  of  Loans  and  Payment,  ifc 
appears,  that,  much  being  claimed  by  the  creditor  from  the  debtor,  so 
much  only  as  is  proved  shall  be  recovered :  and  the  same  is  proper  even  in 
this  case.  The  expression  being  general,  if  it  be  received  as  applicable  to  the 
whole  claim,  then  an  unproved  claim  is  surely  null.  It  should  not  be  object- 
ed, that  the  text  is  limited  to  the  title  of  Loans  and  Payment  by  the  use  of 
the  term  dhank  (which  commonly  signifies  creditor)  ;  for  its  literal  meaning 
of  owner  is  pertinent. 

LI. 

NiREDA : — Let  not  the  purchaser  conceal  the  man   from  whom  he 

purchased  ;  on  that  man  depends  his  own  justification  :  if  he  act 

otherwise,  his  crime  is  held  equal,  and  he  shall  suffer  the  same 

punishment. 

If  he  act  otherwise,  if  he  conceal  the  vender,  his  crime  is  equal  to  the 
crime  of  the  vender,  and  he  shall  suffer  the  same  punishment :  thai  M,  the 
punishment  of  larceny,  to  which  the  vender  would  have  been  liable. 

The  Retndcara. 
If  the  buyer  be  a  near  kinsman  of  the  owner,  shall  the  penalty  be  an 
amercement  of  six  h;|ndred  panas,  as  directed  for  Mle  without  ownership  by 
a  kinsman  (XL) ;  or  shall  he  be  punished  as  a  thief?  It  is  said,  suspicion 
of  theft  being  removed,  if  the  vender  be  proved,  although  his  person  be  con- 
cealed, there  is  no  difficulty  in  saying,  that  the  penalty  for  concealing  his 
person  shall  fix  hundred  panas ;  but  if  the  vender  be  not  proved,  the  buyer 
appears  to  be  the  real  thief,  and  shall  be  punished  as  such,  even  though  he 
be  a  near  kinsman.     That,  however,  is  not  indicated  by  this  text;  but,  a 
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fine  or  punishment  being  directed  by  the  text  of  CattItana  (XXXVIII), 
it  appears  that  he  »hall  be  punished  as  a  thief,  because  his  crime  is  equal  to 
larceny. 

What  is  the  concealment  of  the  vender  ?  If  it  confiist  in  not  particu- 
larly mentioning  that  the  thing  was  purchased  through  that  person  ;  why 
should  the  buyer  do  so  ?  When  he  dishonestly  buy»  the  property  of  his 
kinsman,  from  a  stranger,  at  a  low  price,  having  been  requested  by  the 
seller  not  to  make  known  that  it  was  sold  by  him  ;  the  buyer  might  in  that 
case  conceal  the  man  from  whom  he  purchased,  through  fear  of  forfeiting  his 
friendship,  or  from  some  other  motive.  Or  the  word  may  be  explained  "the 
written  contract ;"  and  the  seuHC  may  be,  "  let  not  the  purchaser  conceal  the 
contract,  &c.,"  and  the  motive  for  concealing  it  may  be  the  apprehension  of 
making  known  the  very  low  price  at  which  the  thing  was  bought. 

How  is  it  known  that  the  contract  is  concealed  ?  It  is  not  ascertained 
by  the  mere  omission  of  producing  it,  whereby  a  failure  in  justifying  the 
purchase  would  imply  wilful  concealment :  nor  does  it  appear  from  the  text 
of  Nabgda  (LI),  that  the  punishment  of  larceny  is  ordained  for  a  simple 
failure  in  justifying  the  purchase ;  were  it  so,  the  offence  would  be  equal 
whenever  the  purchase  was  not  jui»tified  ;  but,  this  not  being  declared,  the 
expression,  "let  not  the  purchaser  conceal,  Ac."  cannot  be  so  applied.  To 
this  it  is  answered,  if  the  buyer  in  the  first  instance  produce  the  contract, 
and  afterwards,  defending  the  suit  before  other  arbitrators,  conceal  it,  in 
this  and  other  cases  concealment  is  ascertained.  In  this  case,  if  the  pur- 
chase be  proved,  the  purchaser,  being  a  near  kinsman,  shall  not  be  punish- 
ed as  a  thief,  but  be  fined  six  hundred  pana$  for  his  offence  in  concealing 
the  contract. 

But,  if  the  owner  have  no  proof  of  his  property ;  nor  the  buyer,  of 
his  purchase  ;  the  claimant  loses  the  cause :  for  the  purchase  is  not  to  be 
justified,  until  after  the  claimant  has  proved  his  property. 

LIL 

VbiHASPATI: — In  a  suit  where  proof  is  deficient,  the  king  most  himself 
decide  according  to  the  equal,  greater,  or  less  credibility  of  the 
parties^ 

Employing  spies  in  the  manner  mentioned  under  the  title  of  Bailments, 
and  thus  ascertaining  the  equal,  greater,  or  less  honesty  or  dishonesty  of 
the  parties,  the  king  must  himself  decide  the  suit.  The  Retndcara, 

The  meaning  is  this :  when  a  buyer,  sued  by  the  owner,  has  produced 
the  seller ;  and,  the  suit  being  continued  against  the  seller,  both  parties 
assert  their  own  property  in  the  thing,  hut  neither  have  sufficient  proof;  in 
such  a  case  this  text  is  to  be  followed.  The  decision  where  both  parties  are 
equally  credible,  will  be  mentioned :  if  one  party  be  less  credible,  he  loses  the 
cause,  and  the  person  whose  credibility  is  greater  gains  it. 

It  is  the  business  of  a  spy,  assumiug  the  appearance  of  a  thief,  or  some 
other  disguise,  «tk?A  as  that  of  one  employed  in  the  service  of  a  petty  prince, 
to  insinuate  himself  into  the  friendship  of  the  man,  and  detect  his  conversa- 
tion and  Conduct  with  his  relatives.  Sometimes  the  spy  says,  "  to-day  let 
us  carry  to  k  distant  place,  and  sell  this  chattel  which  has  been  privately 
obtained ;"  and  according  to  his  answer  his  conduct  is  to  be  presumed. 
Wise  kings,  or  their  officers,  may  themselves  adopt  other  modes. 
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According  to  this  opinion,  if  neither  party  can  adduce  proof,  their  ge- 
neral conduct  should  he  examined ;  and  thus  may  the  suit  be  decided :  in  other 
cases  the  general  conduct  even  of  witnesses  should  be  examined;  otherwise 
the  king  would  be  unjust,  and  the  loss  would  be  equally  borne  by  both 
parties  whenever  proof  is  deficient.  This  should  be  examined  by  the  wise. 
But  MiSBA  holds,  that  if  the  purchase  was  publickly  made,  and  the 
buyer  cannot  produce  the  vender,  his  place  of  abode  being  unknown,  the 
buyer  shall  not  be  fined ;  for  he  is  not  criminal.  Who  then  shall  have  the 
thing  ?  Shall  the  owner  have  it,  because  his  property  is  not  annulled  ?  or 
shall  it  remain  in  the  buyer's  possession  until  he  receive  the  price  P  VuiHAS- 
PATI  says,  in  a  suit  where  proof  is  deficient,  if  it  be  pleaded  that  there  are 
not  means  of  ascertaining  the  vender's  place  of  abode ;  (if  the  buyer  say, 
"I  know  not  where  the  seller  is;")  the  king  must  decide  according  to  the 
equal,  greater,  or  Itfss  credibility  of  the  parties :  the  loss  must  necessarily  be 
borne  by  both  parties,  according  to  their  respective  characters. 

What  decision  shall  be  given  ?  The  same  legislator  propounds  it : 

Lin. 

Vrihaspati: — If  a  purchase  be  made  before  a  publick  assembly  of 
tradersy  with  the  knowledge  of  the  king's  oflScers,  but  from  a  seller 
whose  dwelling-place  is  unknown ;  (for  if  a  claim  be  made  after 
the  death  of  the  seller,  tlwugh  known ;) 
2.  The  owner  of  the  thing  may  recover  his  own  property,  on  paying  half 
the  price  given ;  half  the  value  is  loss  to  each  of  them :  such  must  be 
the  decision. 

"  Before  a  publick  assembly  of  traders ;"  meaning  generally  a  market  or 
the  like.  "  With  the  knowledge  of  the  king's  officers  ;"  officers  appointed  by 
the  king  for  that  purpose  :  this  also  is  a  general  expression.  ''  From  a  seller 
whose  abode  is  unknown  ;"  from  one  whose  dwelling  is  not  well  known.  So 
the  Betndcara, 

In  the  case  of  a  private  purchase,  the  buyer  must  restore  the  thing  to 
the  owner  without  receiving  back  the  price,  as  already  mentioned. 

How  can  the  buyer  be  entitled  to  half  the  price,  according  to  the  opinion 
of  S^LAPANI ;  since  the  owner's  property  in  effects  stolen  is  not  annulled, 
and  the  owner  has  not  recaived  the  price  p  But,  according  to  the  opinion  of 
Vachbspati  bhattIghabta,  the  buyer  receives  no  part  of  the  price,  since 
the  sale  is  null,  as  a  sale  without  ownership,  although  the  thiefs  property 
in  the  thing  have  been  transferred ;  or  be  is  entitled  to  the  whole  price, 
because  he  has  property  in  the  thing. 

LIV. 

Vbihaspati: — A  purchase  from  an  unknown  seDer  is  one  fault;  negli- 
gence in  keeping  the  thing  is  another:  and  these  two  faults  are  to 
be  considered  as  just  causes  of  loss  to  each. 

By  mentioning  that  both  are  in  fault,  it  is  meant  that  equal  loss  is  the 
punishment  of  both  faults.  Thus,  according  to  ^ulapIni,  although  the 
owner's  property  in  the  thing  was  not  annulled,  he  pays  half  the  price,  on 
account  of  his  fault  in  neglecting  the  custody  of  the  thbg ;  and  the  buyer 
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loses  half  the  price,  on  account  of  the  slight  offence  of  buying  from  an 
unknown  vender. 

According  to  this  opinion,  is  not  the  half  price  received  back  by  the 
buyer  an  excessive  advantage  P  He  does  not  receive  half  what  remains  above 
the  loss;  for  the  thief,  not  the  owner,  received  the  price  from  him:  conse* 
quently  the  Iosa  of  the  chattel  received  from  the  thief  is  the  actual  loss ;  and 
what  the  buyer  receives  from  the  owner  becomes  his  gain,  since  the  owner 
had  no  concern  in  the  sale :  what  is  given  by  the  owner,  ought  therefore 
to  be  taken  by  the  king  as  a  fine.  To  this  it  is  answered,  since  it  is  not  fit 
that  the  king  should  receive  the  fine  for  the  fault  of  neglecting  the  custody 
of  the  thing ;  and  since  the  payment  of  it  is  necessary  under  this  text ;  and 
since  it  is  also  necessary  that  the  buyer  should  receive  it  from  some  person ; 
the  king  shall  cause  it  to  be  paid  to  him,  ^*  Tbe  king  should  himself  decide, 
Ac."  (LII).  Therefore,  although  it  might  not  accord  with  general  reasoning, 
the  buyer  shull  receive  half  the  price  with  the  approbation  of  a  king  who 
,  governs  according  to  law.  According  to  the  opinion  of  VAchespati  bhat- 
TAOHABYA,  there  is  no  difficulty:  the  full  property  is  revived,  jvhere  the  seller 
is  known,  by  the  mere  production  of  the  seller  :  but  in  this  case,  full  property 
is  revived  after  paying  half  the  price;  and  the  buyer  is  not  entitled  to 
receive  the  whole  price,  because  there  has  been  a  fault  on  his  part. 

LV. 

MariCHI:— If  a  purchase  be  made  by  day  before  a  publick  assembly 

of  traders,  with  the  knowledge  of  the  king's  officers,  the  purchaser 

is  justified,  and  acquires  the  absolute  property. 
2.   But  if  he  cannot  produce  the   seller,   his  dwelling-place  being 

unknown,  the  loss  shall  be  borne  equally  by  the  buyer,  and  by  the 

former  owner  who  had  lost  the  thing. 

"  His  dwelling-place  being  unknown,"  or  it  being  uncertain  whether  he 
be  alive  or  dead :  the  expression  is  general.  If  the  property  be  not  proved, 
what  shall  be  the  decision  in  the  suit  between  the  owner  and  the  thief?  The 
same ;  for  both  are  equally  in  fault :  and  the  Retndcara  so  expounds  the  text. 

LVI. 
Vishnu:— There  is  no  crime  in  him  who  ignorantly  buys/rowi  a  stran- 
ger the  goods  of  another:  but  the  owner  shall  recover  his  property. 

On  faying  halfiu  priee  must  be  supplied  in  this  rule :  thus  it  does  not 
relate  to  private  purchases ;  if  it  did,  it  would  be  improper  to  say  that  a 
buyer  should  be  acquitted  without  proof  of  a  fair  sale,  though  suspected  of 
theft :  but,  referring  the  rule*  to  an  open  purchase,  it  coincides  with  the  text 
VbIhaspati  (LII I),  and  fitly  shows  that  the  property  shall  be  recovered  on 
paying  half  the  price.  It  cannot  be  said  that  no  fine  is  incurred  if  a  sale 
privately  made  be  any  how  proved  ;  but  the  owner  shall  recover  his  property 
without  paying  any  part  of  the  price  :  and  in  the  case  of  a  fair  sale,  the 
proper  decision  is  that  which  is  mentioned  by  VufHASPATi  (LII I).  A  sale 
proved,  partakes  of  the  nature  of  a  fair  sale. 

MiSBA  says,  some  purchases,  though  made  from  the  owner  himself,  are 
questionable:  and  the  rule  of  decision  is  the  same  as  in  Sale  without 
ownership. 
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LVII. 

Vbihaspati  :— -There  is  no  fault  in  the  man  who  purchases  a  ihing  at 

a  fair  price,   delivered  by  the  owner  in  the  presence  of  credible 

persons ;  but  a  fraudulent  purchaser  is  a  thief: 

2.     A  fraudulent  purchase  is  declared  to  be  that  which  is  made  at  a 

very  low  price,  in  a  private  apartment,  in  a  place  out  of  the  town, 

by  night,  in  a  situation  where  the  bargain  cannot  be  overheard,  or 

from  a  man  not  known  to  be  honest 

Delivery  by  the  owner  in  the  presence  of  credible  persons :  the  text 

must  be  so  supplied.     By  the  subsequent  phrase,  "  a  fraudulent  purchaser 

is  a  thief,"  which  is  expounded,  purchasing  in  the  recesses  of  a  house,  it 

must  be  understood,  that  a  fair  purchase  is  made  in  a  place  fit  for  such 

transactions:  a  very  low  price  being  mentioned  in  the  subsequent  verse, 

"  price"  in  the -first  verse  signifies  a  fair  price.     Accordingly,  if  a  man  buy 

a  thing  at  a  very  low  price,  even  from  the  owner  himself,  whom  he  has 

brought  to  his  own  house  in  the  night,  and  whom  he  has  deceived,  he  is 

criminal,  and  shall  be  punished  as  a  thief.     But  there  is  no  offence  in  a  sale 

voluntarily  made,  at  a  low  price,  by  an  indigent  man,  with  the  approbation 

of  great  persons  :  and  such  is  the  practice. 

What  is  the  rule  concerning  traders  who  give  a  little  grain  or  the  like 
to  indigent  persons  distressed  for  subsistence  and  applying  for  a  loan,  and 
who  take  a  writing  for  the  debt  at  a  high  valuation,  or  who  receive  a  7ery 
high  price  for  a  scarce  and  necessary  article  ?  Is  the  contract  legal  or  not  ? 
The  question  is  answered,  as  in  the  title  of  Loan  and  Payment :  under  the 
text  of  CattItana  (Book  I,  v.  XXXVII 1),  interest  voluntarily  promised 
must  be  paid  ;  but  if  the  promise  have  been  extorted  by  force,  such  interest 
shall  not  be  paid  :  so,  in  this  case,  a  price  or  the  like,  voluntarily  agreed  on, 
stands  good  ;  but  if  consent  have  been  extorted,  it  does  not  stand  good. 
For  example,  a  man,  distressed  to  provide  for  bis  father's  obsequies,  wishes 
to  sell  his  own  furniture ;  but,  not  readily  finding  a  purchaser,  applies  to 
some  person,  saying,  "  assist  my  occasions  ;*'  the  other,  hearing  all  the  cir- 
cumstances, replies,  '^  this  is  your  purpose,  but  I  desire  gain ;"  and  the 
vender  rejoins,  ''  I  know  that  my  purpose  must  be  accomplished  by  you  at 
the  expense  of  your  own  wealth ;  I  am  fully  satisfied  to  sell  at  a  low  price  :** 
in  such  a  case  there  is  no  offence  in  buying  at  a  low  price.  But,  should  he, 
being  of  a  harsh  disposition,  and  desirous  of  purchasing  the  thing  at  his  own 
price,  offer  to  a  man,  who  cannot  go  elsewhere,  half  the  price  at  which  such 
things  are  sold  on  all  sides,  and  bid  him  go  where  he  pleases  if  he  mil  not 
take  that  price;  in  that  case  a  purchase  at  such  a  price  is  not  valid :  and  the 
same  must  be  understood  of  fixing  an  excessive  price,  according  to  tlie  cir- 
cumstances of  each  case.  But  there  is  no  offence  in  traders  who  keep  a 
store  of  commodities  for  a  longtime,  if  they  receive  a  high  price,  voluntarily 
paid  for  a  scarce  article :  there  is  offence  in  obtaining  a  high  price  by  deceit, 
harshness,  or  the  like.  All  this  is  stated  as  resulting  from  the  reason  of 
the  law,  on  the  exposition  of  the  text  as  delivered  by  Missa  :  it  should  be 
examined  by  the  wise. 

Chandbswaba,  inserting  this  text  among  those  which  show  sale  with- 
out ownership,  says  nothing  expressly  regarding  it.  After  the  text  of 
Vishnu  (LVl)  he  mserts  the  following  text  :— 
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Lvni. 

NlREDA  : — An  open  purchaser  is  dear  of  imputation,  but  a  purchase 

in  secret  is  a  theft. 

After  this  text,  insertiDg  the  text  of  Vb3(haspati  (LVII),  he  subjoins 
the  text  of  NIreda  (XXXVIII)  as  expounding  the  sense  of  the  preceding 
text.  If  the  text  of  VRiflA.SP4Ti  (LVII)  relate  to  sale  without  ownership, 
the  sense  i«  this ; "  delivered  by  a  person  pretending  to  be  the  owner,"  The 
term  (adht/acsha)  signifies  one  capable  of  such  trunsactions  as  sale  and  the 
like.  Civil  contract  is  among  the  senses  of  acsha  in  the  Dictionary  of 
Ameba.  According  to  this  interpretation,  "  fVom  a  man  not  known  to  be 
honest**  (asatah)^  so  expounded  by  CHANDisWARA,  is  pertinent  in  the  literal 
sense  of  the  terms.  It  is  mentioned  to  intimate  that  there  is  no  ofiPence,  if 
the  man,  though  in  fact  a  thief,  have  the  appearance  of  being  no  thief. 
But,  according  to  the  opinion  of  Misra,  it  means,  from  a  person  not  praised 
or  reveredy  that  is,  from  an  infant  or  the  like.  Ameba  mentions  praised 
among  the  senses  oisat.     Or  fraudulent  purchase  is  here  described  generally. 

LIX. 
Yajnvawaloya  : — He  who  shall  receive  from  the  hand  of  a  stranger, 
what  had  been  taken  from  him,  or  what  he  had  lost,  without  giving 
notice  to  the  king,  shall  be  fined  ninety-six  panas  of  copper. 
He  who  receives  it,  without  giving  notice  to  the  king  that  his  property 
had  been  taken  away  by  that  person,  shall  be  fined  ninety-six  panat ;  for  he 
is  guilty  of  couoealing  a  thief.  The  Keindcara. 

He  shall  be  fined,  because  he  deprives  the  king  of  his  due.         Misra. 
A  fine  is  due  from  the  thief  to  the  king.     Thus  both  glosses  agree* 
A  fine  has  been  declared  in  the  case  of  a  sale  of  lost  property  by  a  stranger ; 
consequently  there  is  nothing  incongruous. 

Is  there  no  offence  in  selling  a  waif?  There  is  if  it  be  sold  within  the 
space  of  three  years,  but  not  if  it  be  sold  after  that  term  ;  for  it  is  proper 
that  another  should  observe  the  same  rule  which  is  prescribed  to  the  king. 

LX. 
Menu  : — Three  years  let  the  king  detain  the  property,  of  which  no 
owner  appears,  after  a  distinct  proelamation  ;  the  owner,  appearing 
within  the  three  years,  may  take  it ;  but,  after  that  term,  the  king 
may  confiscate  it 

2.  He  who  says,  ''  this  is  mine,"  must  be  duly  examined  ;  and  if, 
before  he  inspect  ity  he  declare  its  form,  number,  and  other  circum- 
stances, the  owner  must  have  his  property ; 

3.  But  if  he  show  not  at  what  place  and  time  it  was  lost,  and  specify 

not  its  colour,  shape,  and  dimensions,  he  ought  to  be  amerced« 

It  must  be  noticed,  that  if  the  owner,  showing  the  time  and  place,  and 
so  forth,  claim  the  thing  even  after  three  years,  he  may  recover  it,  provided 
he  had  not  neglected  it.  However,  by  the  text  of  Mbfit,  there  is  no  offence 
in  selling  it  after  that  term,  if  it  be  not  claimed.  Accordingly,  since  a  waif 
is  to  be  taken  by  the  king,  a  man  shall  be  punished  if  he  appropriate  it 
without  acquainting  the  king. 
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LXI. 

Menu  :— One  comiftodity,  mixed  with  another,  shall  never  be  sold  as 
unmixed;  nor  a  bad  commodity,  as  good  ;  nor  less  than  agreed  on ; 
nor  any  thing  kept  at  a  distance,  or  concealed. 

Goods  dyed  with  saffron  and  the  like,  mixed  with  goods  dyed  with 
•afflower  and  similar  drugs,  shall  n'ot  be  sold  at  unmixed  i  nor  a  bad  com- 
modity as  good;  nor  less  than  the  weight  agreed  on ;  nor  a  thing  which  is 
at  a  distance ;  nor  goods  which  have  lost  their  colour :  this  being  similar  to 
a  sale  without  ownership,  the  punishment  shall  be  the  same. 

CULL^CABHA.TTA. 

What  quantity  shall  be  taken  to  determine  the  proportion  of  punish- 
ment  similar  to  that  of  larceny  P  It  is  said,  so  much  as  is  the  proportion 
of  the  inferior  commodity  mixed  with  another ;  or,  computing  the  price  of 
good  and  bad  commodities,  so  much  as  is  the  gain  by  selUng  a  bad  commodity 
at  the  price  of  a  good  one,  and  similarly  in  other  cases :  for  there  is  no  theft 
in  regard  to  the  other  portion  of  the  sale. 

The  law  of  sale  without  ownership  being  extended  to  this  case,  the 
fine  for  a  kinsman  is  six  hundred  panoi.  It  must  be  considered,  in  the  case 
of  sale  without  ownership,  that  if  a  trifle  be  sold  by  a  kinsman,  the  fine 
should  net  be  six  hundred  panas:  for  this  would  be  disproportionate. 
Where  the  fine  for  theft  would  be  six  hundred  panoM,  he  should  pay  the 
same ;  and  it  is  the  limit  of  his  amercement :  but  where  the  fine  for  theft 
would  be  less,  he  should  pay  the  same  fine  as  a  thief :  and  let  it  not  be 
objected,  that  there  is  no  argument  whence  to  deduce  whether  six  hundred 
panoi  be  intended  as  a  less  or  greater  amercement  than  the  fine  for  theft ; 
it  is  proper  that  the  fine  be  less,  since  a  kinsman  is  entitled  to  the  use  of  the 
property. 
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CHAP.  III. 

ON 

CONCERNS  AMONG  PARTNERS. 


Sect.  I. — On  Partnership  in  Trade  and  Adventure. 

L 

Nabkda  : — When  traders,  or  others,  jointly  carry  on  business,  it  is 
called  a  Concern  among  Partners,  a  title  of  judicial  procedure. 
"  Jointly,"  on  a  joint  stock.  The  Retndcara. 

The  word  signiGes  '  mixed'  or  '  united  ;*  for  the  verb  hhii,  compounded 
with  the  prefix  Mm,  signifies  mix.  That  union  is  formed  by  means  of  a 
joint  stock,  or  by  means  of  united  pergonal  efforts.  Thus  five  traders, 
uniting  their  capital,  carry  on  trade  by  purchase  and  sale  of  commo- 
dities ;  or  five  men,  receiving  wages,  undertake  jointly  to  assist  the  business 
of  some  rich  person.  The  exposition  of  the  Retndcara  must  be  understood 
as  illustrative  of  a  general  sense.  The  meaning  of  the  text  is  subjoined : 
the  expression  "  and  others"  comprehends  officiating  priests  receiving  a 
stipend  and  the  like.  The  union  of  capital,  or  exertion,  for  work,  for  com- 
merce, for  effecting  some  business,  for  a  sacrifice  or  the  like,  or  the  same 
work  performed  by  several  persons  on  a  joint  stock,  or  with  united  labour, 
is  a  concern  among  partners,  or  is  a  common  exertion  by  partners  ;  the  inflec- 
tion of  one  case  being  substituted  for  another.  Consequently  the  perform- 
ance of  the  same  work  by  two  or  more  persons  uniting  by  means  of  joint 
capital  and  so  forth,  is  a  concern  or  common  exertion  of  partners  (samhhiiya 
MamutVhdna)  ;  sfhdf  preceded  by  samuty  signifies  performance  of  work.  Or 
the  relative  is  employed  in  the  seventh  case  with  the  sense  of  refuge  or  prop, 
as  in  the  example  *'  resides  with  his  preceptor :"  consequently  that  agrcte- 
ment  or  rule,  on  which  business  is  jointly  conducted,  is  a  title  of  law  c^led 
Concerns  among  Partners.  The  pronoun  is  used  in  the  masculine  gender, 
as  m  the  text  of  VtIsa  (Chapter  II,  v,  IV). 

With  what  persons  should  partnership  be  contracted  ;  and  with  what 
persons  should  it  not  be  contracted  P  This  question  is  answered  in  the 
subjoined  text : 

II. 

Vb!haspati  :— Prudent  men  should  not  carry  on  trade,  or  the  like, 

jointly  with  persons  deficient  in  capacity  or  industry,  afflicted  by 

disease,  ill-fated,  or  destitute  of  friend  and  home  : 
2.     Let  a  man  carry  on  business  jointly  with  persons  of  high  birth, 

able,  diligent  and  sensible,  skilled  in  coins,  in  purchase  and  in  sale, 

honest  and  persevering. 
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In  all  affairs,  an  incapable  man  should  be  excluded.  An  indolent  man, 
who  neglects  business,  though  able  to  perform  it,  should  in  general  be  ex- 
cluded :  in  some  instances,  however,  as  in  the  duties  of  an  officiating  priest, 
the  exclusion  is  not  essential.  The  exception  of  a  person  afflicted  bj  a  dis- 
temper, which  disqualifies  him  for  business,  is  proper,  for  he  is  incapable :  it  is 
repeated,  because  the  exclusion  of  a  person,  in  whom  disease  has  made  its 
first  appearance,  is  necessary  on  some  occasions ;  and  a  person  afflicted  by  a 
disease  indicatuig  a  taint  of  sin,  must  be  excluded  from  the  performance  of 
sacrifice,  though  otherwise  capable  ;  for,  even  pure  persons,  jointly  perform ^ 
ing  a  religious  rite  with  him,  would  be  dishonoured,  since  no  benefit  would 
arise  from  it.  Outcasts  and  the  likeahould  also  be  excluded  from  the  per- 
formance of  a  sacrifice  or  other  ceremony  ;  for  the  term  is  illustrative  of  a 
general  meaning.  **  Ill-fated  ;"  not  destined  to  acquire  wealthy  g^in,  honour, 
and  the  like :  it  may  be  known  from  his  horoscope,  or  from  the  visible  result 
of  his  actions  :  he  must  be  shuned  in  the  concerns  of  traders  and  the  rest. 
"  Destitute  of  friend"  or  protector;  such  a  man  is  excepted  in  cpncerns  of 
trade  and  the  like ;  for,  should  a  disposition  to  knavery  or  wickedness  arise, 
it  would  not  be  repressed :  or,  "  destitute  of  home  ;*'  excepted  in  the  appre- 
hension that  such  a  person  might  abscond  with  the  property. 

'*  Persons  of  high  birth ;"  a  person  sprung  from  an  honourable  family 
will  not  be  disposed  to  break  his  engagements,  even  though  his  life  be 
endangered.  "  Able  ;*'  skilled  in  business.  "  Diligent  ;*'  attentive  to  busi- 
ness without  considering  his  own  case  :  such  a  person  is  superior  to  men  in 
general.  "  Sensible  ;*'  capable  of  contriving  expedients  when  distress  occurs  : 
even  in  the  performance  of  religious  rites,  the  ceremony  miscarrying,  a  per- 
son acquainted  with  the  modes  of  expiation  or  the  like  may  be  reouired ; 
other  oases  are  obvious.  "  Skilled  in  coins  ;*'  explained  in  the  Mitacshara 
stamped  money,  gold  niihcat  and  the  like,  conversant  with  th^se,  and  with 
silver  coins  and  the  rest,  and  skilled  in  distinguishing  coins  which  contain 
copper  or  the  like :  in  commerce  his  excellence  is  obvious ;  in  other  affairs 
he  is  also  useful.  "  Skilled  in  purchase  i^nd  in  sale ;"  in  commerce,  he  who 
is  conversant  with  purchase  and  sale,  knows  the  profit  to  be  made :  in  other 
instauces,  it  must  be  explained  according  to  circumstances.  "  Hanegt,  or 
pure;"  is  referred  to  constant,  occasional,  or  voluntary  rites,  or  to  concerns 
in  general. 

Is  not  the  direct  precept  superfluous,  since  partnership  is  of  course 
permitted  with  persons  different  from  those  excepted  ;  or  the  exceptive  text 
superfluous,  since  persons,  different  from  those  with  whom  partnership  is 
directed,  are  of  course  excepted :  and  thus,  is  not  the  repetition  superfluous  ? 
No :  the  exceptive  text  is  necessary  to  exclude  the  persons  therein  described  ; 
and  the  direct  precept  is  necessary  to  denote,  that  the  persons  described  in  it 
should  be  sought  for.  All  persons  different  from  those  described  in  the 
second  verse,  are  not  to  be  excluded :  persons  not  of  high  birth,  nor  yet 
deficient  in  capacity,  and  so  forth,  may  be  admitted  :  but  if  a  person  of  high 
birth,  and  so  forth,  be  found,  he  should  be  preferred.  This  sense  is  inferible. 
The  text  is  a  precept  of  ethicks,  showing  present  good  and  ovil :  therefore, 
should  the  precept  be  not  observed,  present  evil,  as  loss,  strife,  or  the  like, 
ensues:  but  it  is  no  breach  of  duty ;  on  the  contrary,  any  how  to  maintain  a 
person  afflicted  by  disease  is  a  duty  :  and  there  is  no  offence  in  sometimes 
admitting  an  indolent  person  into  par tnerehip,  on  ^n  agreement  for  conduct- 
ing commerce  upon  the  stock  of  one  by  the  labour  of  another.  It  must  be 
considered,  that,  if  all  exclude  incapable  persons  and  the  rest,  it  follows  that 
all  partners  must  be  capable :  consequently,  a  partnership  of  capable  with 
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incapable  persons  is  forbidden.  In  some  inatanees,  a  partnership  may  exist, 
of  persons  all  deficient  in  capacity  ;  for  none  of  them  are  incapable,  compar- 
ed to  each  other :  but  if,  among  persons  of  similar  rank,  one  be  superior, 
respect  should  be  shown  to  him. 

III. 
Narbda  : — The  junction  of  stock  is  the  cause  of  men  carrying  on 

business  in  partnership  with  a  view  to  gain ;   therefore  each  should 

contribute  his  share  to  the  common  exertion. 
"  Junction  of  stock ;"  union  of  capital.  "  Is  the  cause ;"  is  the  eflScient 
means.  "  Therefore,"  that  is,  for  this  reason,  they  should  make  exertions 
in  proportion  to  their  shares.  The  text  id  so  expounded  by  ChandIbswaba. 
Without  a  capital,  or  stock,  trade  cannot  be  carried  on ;  therefore,  let  all 
contribute  wealth,  and  supply  what  is  required  for  trade,  asUhe  hire  of  boatH, 
oxen,  and  other  carriage.  *'  In  proportion  to  their  shares  ;"  that  is,  let  not 
one  furnish  the  whole,  as  appears  from  a  text  which  will  be  cited. 

IV. 

Nareda: — As  the  share  of  a  partner,  in  the  common  stocky  oi*  tw  work^ 

is  equal,  or  more,  or  less,  in  the  same  proportion  shall  his  charges, 

loss,  and  profit,  be  equaly  increased^  o?*  dimvnislied. 

As  the  share  of  each  partner  in  the  whole  capital  is  less,  more,  or  equal, 

so  shall  be  his  "  loss*'  on  the  capital,  by  the  sinking  of  a  boat  or  the  like : 

the  loss  shall  be  settled  in  proportion  to  the  share  of  stock. 

"  Charges  ;"  necessary  charges ;  the  king's  taxes,  and  the  hire  of  boats 
and  the  like.  "  Profit ;"  gain.  If  trade  be  again  carried  on  upon  the  profit 
added  to  the  original  stock,  the  loss  and  profit  is  shared,  as  above  mentioned. 
Both  texts  may  be  applied  to  agriculture  and  the  like,  unless  more  be 
expended  by  one  of  the  partners,  of  his  own  authority.  In  directing  that 
the  charges,  loss,  and  so  forth,  be  increased  or  diminished  in  proportion  to 
the  share  of  a  partner  in  the  common  stock,  the  same  is  understood  of  labour ; 
as  is  clearly  expressed  in  the  following  text : — 

V. 

Vrihaspati: — As  his  share  of  the  outlay  is  equal  greater,  or  less,  in 

the  same  proportion,  unless  there  be  a  special  agreement^  shall  each 

partner  pay  charges,  perform  labour,  and  receive  profit 

"  Charges ;"  loss  by  the  sinking  of  a  boat  or  the  like ;  and  disbursement 
for  the  payment  of  the  king's  taxes,  and  so  forth.  All  this  supposes  that 
there  is  no  special  agreement. 

VL 

Yajnyawaloya: — In   a  partnership  among  traders  who  carry  on 

business  with  a  view  to  gain,  let  the  profit  and  loss  be  distributed  to 

each  according  to  his  share  in  the  stock,   or  according  to  special 

agreement 

If  there  be  no  special  agreement,  the  distribution  must  be  regulated  by 

the  shares  in  the  stock  ;  if  there  be  a  special  agreement  concerning  profit 

and  loss,  let  the  profit  and  loss  be  distributed  accordingly.     The  Chintdmeni. 
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Profit  and  loss  are  mentioned  as  instances  merely ;  for  the  reason  of  the 
law  is  equally  applicable  to  labour.  The  Reindeara  concurs  in  the  same 
exposition,  but  reads,  in  the  fourth  measure  of  the  verse,  yat^hd  vdtamvidd 
cniauy  instead  yaVhdvd  $amuddhriiam :  it  is  expounded  '  or  as  settled  by  a 
tpepial  agreement.*  According  to  this  opinion,  more  is  allowed,  under  a 
special  agreement,  to  one  of  the  partners,  from  a  motive  of  respect  or  affec« 
tion  :  but,  extorted  by  force,  such  an  agreement  is  null.  (Chap.  il.  v.  X.) 

If  there  be  a  special  agreement  in  respect  of  labour,  it  is  expressly 
declared  that  the  contribution  shall  be  unequal. 

VII. 

Nareda  : — Let  the  partners,  unless  bound  by  a  previous  agreement,  duly 

oontribute  to  the  stock,  to  the  charges  of  living  and  of  trade,  to  the 

deductions  and  weights,  and  the  care  of  valuable  articles. 

"  Stock ;"  store  for  purchase  and  sale.  "  Charges  of  living ;"  way- 
charges.  '*  Charges  of  trade  ;"  hire.  '' Deductions*' made,  for  particular 
purposes,  from  the  joint  property.  "  Load;*'  weights.  "  Valuable  articles ;" 
Sanders  wood  and  the  like.  *'  Duly,*'  as  is  proper.  "  Unless  bound  by  agrees 
menb ;"  not  being  bound,  no  special  agreement  having  been  previously  made. 

The  Reindeara, 

"  Way  charges :"  if  one  of  four  partners  go  to  a  foreign  country  to  buy 
or  sell,  let  all  the  partners  defray  his  way-charges,  and  similarly  defray  the 
charges  of  his  maintenance  while  living  abroad ;  for  the  reason  of  the  law  is 
equally  applicable ;  and  it  is  equally  intended  by  the  text,  since  the  word 
hire  signifies  food  in  general.  **  Charges  of  trade,  or  Aire;"  the  term  is 
illustrative  of  a  general  meaning,  comprehending  the  king's  taxes  and  the 
like.  •*  Deductions"  may  occur  where  an  excess  has  been  given  by  mistake, 
and  in  other  cases  :  there  is  no  objoction  to  the  explanation  of  this  term  as 
intending  debt :  if  it  happen  that  a  purchase,  or  the  king's  taxes,  cannot  be 
supplied  from  the  stock  already  accumulated,  it  being  then  necessary  to 
contract  a  debt,  the  debt  contracted  by  the  partner  sent  abroad,  who, 
though  not  expressly  authorized,  has  not  been  restricted  from  contracting 
debts,  must  be  paid  by  all  the  partners.  But  this  is  not  mentioned  in  the 
Retndcara^  "  Load,"  explained  weight,  intends  the  weights  ueed  in  eonf 
meree  and  so  forth.  Let  them  provide  and  defray  those  several  articles. 
By  the  expression  *  and  so  forth,'  gift  and  the  like  is  comprehended  in  the 
gh$e.  '*As  is  proper;"  in  proportion  to  their  shares.  "No  special 
agreement  having  been  previously  made ;"  an  agreement  for  exemption  from 
labour  not  having  been  made  at  the  time  when  all  united  in  parinerihip ; 
not  being  bound  by  such  an  agreement. 

Others  explain  the  text,  '^  Let  all  apportion  the  vessels,  the  accumula- 
tion, the  charges,  the  expense  of  transport  and  of  custody,  and  the  durable 
shares."  If  any  misfortune  happen,  it  shall  not  fall  on  one  of  the  partners. 
But,  if  there  be  an  agreement  for  proportioning  the  labour,  all  shall  net 
perform  all  the  work,  but  they  shall  furnish  labour  respectively,  according 
to  agreement:  as  is  intimated  by  the  concluding  part  of  the  text.  Or,  if 
there  be  an  agreement,  that  one  of  the  partners  shall  contribute  no  labour, 
it  must  be  so  settled. 

Both  opinions  should  be  admitted;  for  they  are  proper:  and  what  is 
eonsistent  with  common  sense,  though  not  mentioned  in  either  expo8itioi», 
must  necessarily  be  understood  as  comprehended  in  the  sense  of  the  text. 
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VIIL 
Vtasa  :— Never  deceiving  each  other,  present  or  absent,  let  them 

make  sales  and  purchases  according  to  the  value  of  the  various 

articles. 
Here  the  privative  a  must  be  interposed ;  "  not  deceiving :"  that  is,  let 
them  transact  business,  never  deceiving  each  other.  The  Vivada  Chintdmeni, 
Deceit  in  the  presence  of  the  partners  consists  in  appropriating  things 
under  false  pretences,  or  in  not  making  due  exertions.  Thus,  one  of  the 
partners  takes  a  thing  and  says,  in  the  presence  of  the  rest,  ''  I  take  my 
private  property  which  was  placed  here;"  or  he  mistates  the  price  paid  for 
a  commodity.  Deceit  in  respect  to  labour  may  be  thus :  when  sent  for  any 
business,  he  says,  "  this  business  is  not  to  be  performed  by  mo  ;"  or  says, 
"  I  have  performed  much  labour,  let  this  business  be  done  by  you."  Deceit 
in  the  absence  of  the  partners  is  obvious.  Let  them  proceed  according  to  the 
profit  between  the  purchase  and  sale  of  the  various  articles,  as  cloves,  nutmegs, 
pease,  wheat,  cotton,  grass  and  the  like. 

IX. 

VrIhaspati: — They  are  declared  to  be  competent  arbitrators   and 

witnesses  for  each  other,  in  doubtful  cases  of  deceit,  provided  they 

bear  no  enmity  to  either  party. 

"  They  ;"  the  partners.  The  Retndcara. 

If  one  of  eight  partners,  being  accused  of  deceit,  does  not  charge  a 
stranger  with  the  fault,  but  simply  denies  the  fraud,  those  partners,  who 
are  neither  accusers  nor  accused,  may  officiate  as  arbitrators  to  decide  on 
the  fraud  alleged  ;  and  they  may  be  witnesses.  An  exception  is  mentioned, 
"  provided  they  bear  no  enmity  to  either  party,*'  to  the  accused  or  accuMer. 
The  meaning  is,  that,  if  there  be  any  dispute  concerning  trade  in  partnership, 
the  arbitration  of  the  partners  may  in  some  instances  be  admitted  ;  but  the 
evidence  or  arbitration  of  strangers  or  king's  officers  is  not  forbidden. 

Others  read  the  latter  part  of  the  text,  "  let  them  not,  from  an  impulse 
of  hatred,  expel  a  partner  on  pretence  of  fraud."*  Though  naturally  averse 
from  him,  yet  unable  from  modesty  or  other  motive  at  first  to  refuse  him, 
having  thus,  from  false  shame  or  other  cause,  once  admitted  a  person  not 
agreeable  to  them,  should  they,  recalling  t))eir  aversion,  attempt  to  expel  him 
on  a  false  accusation,  let  the  king  prevent  them. 

How  then  shall  he  be  cleared  P  In  the  mode  mentioned  by  VrIhas- 
pati : 

X. 
Vrihaspati: — Should  one  of  the  partners  be  justly  suspected  of  fraud  ^ 

in  buying,  selling,  and  the  like^  he  may  be  cleared  by  ordeal :  such 

is  the  rule  in  all  controversies. 

This  text  propounds  the  mode  of  trial.  "  Justly  suspected  of  fraud  ;" 
thou^rh  guilty  of  fraud,  but  with  some  doubt ;  for,  if  it  be  certain,  he  cannot 
be  cleared  by  ordeal.  If  he  be  not  cleared  by  popular  proof,  nor  be  convicted 
of  fmud,  he  may  clear  himself  by  ordeal:  it  is  not  ordained  in  the  first 
instance ;  for  a  text  directs,  "  on  failure  of  these  several  proofs,  one  of  the 

*  The  various  reading  is  on  the  fourth  measare:  fui  dwishjfwt  dw^shasamniidh,  instead 
of  y^  na  dwidwfthasanyvtak* 

Br 
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several  ordeals  is  ordained*'  (Chapter  II).  Sufficient  cause  of  suspicion  must 
be  shown  to  ground  this  procedure  upon,  not  merely  thit  he  has  been  mudh 
employed  in  the  transactions  of  the  joint  trade  :  this  observation  is  grounded 
on  the  opinion  of  EAeHUVAiTDAirA,  in  the  D&yabhdga  iatwa ;  '^  otherwise 
partition  of  heritage  could  never  be  made  without  ordeal,  for  knavery  may 
be  alwAys  apprehended/' 

If  one  of  the  partners,  skilful  in  business,  have  with  much  labour  trans- 
acted sales  and  purchases  at  home  and  abroad  \  and,  when  paHition  is  knade^ 
if  he  be  suspected  of  fraud ;  let  him  not  in  the  first  instance  undertake  ordeal, 
but  say,  *'  examine  the  sales  and  purchases."  Then,  should  his  story  be 
inconsistent,  or  should  he  allege  a  delivery  to  a  person  to  whom  it  is  not 
proved  that  any  thing  was  delivered ;  in  this^  and  similar  instances,  suspi- 
cion justly  aridng,  a  judicial  procedure  is  proper.  But  otherwise,  his  consci- 
ence \t  his  witness. 

Ordeal  may  be  required  in  a  case  of  fraud  in  regard  to  labour.  Thus, 
One  of  several  partners,  bound  by  a  previous  agreement,  purchases  commodi- 
ties in  another  country ;  another  brings  those  commodities  home  ;  a  third 
sells  them  at  home :  in  such  a  concern,  goods,  which  were  brought  by  water 
6n  a  boat,  being  destroyed  by  a  storm,  the  partners,  on  hearing  of  it,  say, 
"  they  were  lost  by  thy  neglect  ;'*  the  other  replies,  "  I  did  not  neglect 
them  :"  m  this,  and  similar  cases,  ordeal  u  direbted,  ^  Such  is  the  rule  in  all 
controversies :"  even  in  other  cases,  in  regard  tb  loans  and  so  forth,  if  there 
be  suspicion,  the  party  must  be  cleared  by  ordeal  or  other  evidence.  Evidence 
in  general  is  intended.     So  the  Retndcara  and  Chintdmeni, 

XL 

Vrihaspati: — When  tlie  principal  stock  or  the  profits  are  diminished^ 
in  the  case  of  partnership,  by  the  act  of  QoD  or  of  the  king,  that 
loss  must  be  borne  by  all  the  partners  in  proportion  to  their  shares. 

When  the  accused  is  cleared  by  ordeal  or  other  evidence ;  and  it  is  proved 
that  the  goods  were  lost,  without  any  neglect  on  his  part,  by  the  act  of  God 
or  of  the  king ;  that  loss  must  be  borne  by  all  the  partners  in  proportion  to 
their  original  shares.  He  repeats  what  he  has  before  said  (Y) ;  or  the  word 
may  be  there  understood  as  intending  charges  only  (such  as  payment  of  the 
king's  taxes  and  the  like),  not  loss :  but  the  same  rule  is  extended  to  a  loss 
which  happens  without  negligence ;  that  is,  a  loss  which  happens  notwith- 
standing the  utmost  exertions  made  to  prevent  it;  or  a  loss  which  occurs 
when  the  partner,  through  inadvertence,  placed  the  goods  in  a  perilous 
situation,  without  suspecting  the  danger.  According  to  the  Retndearay  the 
3rst  loss  or  diminution  mentioned  in  the  text  intends  loss  of  capital ;  the 
second,  loss  of  profit :  and  Missa  gives  the  same  exposition.  If  the  loss  be 
total,  it  must  be  proportionally  borne  by  all  the  partners ;  if  profit  only  be 
lost,  shall  it  be  borne  by  that  partner  who  had  charge  of  the  concern  when 
the  loss  happened  P  To  remove  this  doubt,  the  text  expresses,  *'  when  the 
profits  are  diminished,  &c,"  If  profit  be  lost  with  capital,  it  is  proper,  oa 
the  ground  of  favour,  that  the  partners  should  share  the  loss  of  profit;  but 
shall  the  loss  of  capital  be  borne  by  him  who  managed  the  concern  whentbd 
loss  happened  P  To  remove  this  doubt,  the  text  expresses,  '*  when  the 
principal  stock  is  diminished,  <ftc'"  The  same  decision  should  tie  |^ven  Wbcm 
%he  profits  are  diminished  br  Waiiang  for  a  rise  or  fall  of  price.  An  excep- 
tion is  mentioned  in  the  following  text : 
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xn. 

Vr!ha8PATI: — But,  if  one  partner,  acting  against  or  without  ^e 
assent  of  die  others,  by  his  negligence  injures  the  common  pro- 
perty, he  alone  most  indenmify  all  the  partners. 

"  Without  the  assent  of  the  others,*'  unknown  to  them  :  so  the  Chintd' 
mm.  It  may  signify  '  not  s^nt  to  bring  goods  &om  a  country  where  they 
are  cheap.*  It  does  not  intend  a  case  where,  having  gone  to  that  country  on 
suoh  a  mission,  the  partner,  when  returning  thence,  by  accident,  without 
ti>e  knowledge  of  the  r^t,  meets  with  a  dangerous  place ;  else  a  partner 
eould  never  go  to  a  foreign  country,  where  he  must  act  without  directions 
from  all  the  partners,  since  they  would  not  be  present. 

**  Agunst  the  assent  of  the  others  ;'*  forbidden  to  go  at  that  time. 
For  example:  one  partner  wishes  to  ^travel  by  water  carriage  to  a  foreign 
oountry ;  the  others  consent,  but  say, ''  wait  (his  day,  incursions  are  expected 
from  the  army  of  a  foreign  prince.**  The  person  employed,  nevertheless, 
goes  Uiat  yevy  day ;  and  the  goods  are  plundered  by  the  army  of  a  foreign 
prince.  In  that  case  a  fault  is  imputed  to  the  partner  acting  against 
the  assent  of  the  others.  * 

In  the  case  supposed,  if  the  goods  be  not  plundered  by  the  forces  of  a 
foreign  prinee,  but  the  boat  happen  to  sink  in  a  storm,  what  shall  ensue  P 
It  cannot  be  argued,  that  the  loss  must  be  made  good  by  him,  during  whose 
management  it  occurs,  because  the  goods  are  lost  by  a  person  acting  against 
the  assent  of  the  others  :  the  motive  of  forbiddance  being  different,  the  pro- 
Jlubition  is  nothing  to  the  purpose.  Not  being  wholly  4epsndent  on  their 
commands,  shall  he  not  follow  the  road  of  gain,  although  a  motive  of  objec- 
tion be  set  forth,  if  he  be  able  to  counteract  the  cause  of  objection  p  Nor 
should  it  be  argued,  that,  were  it  so,  the  loss  must  be  home  by  all.  If  he 
had  not  gone  that  very  day,  the  boat  would  not  have  been  lost. 

To  the  question  thus  proposed,  the  answer  is,  the  loss  of  the  boat,  hap« 
pening  in  a  storm,  is  accidental  and  unforeseen  :  it  is  the  act  of  Gon.  But 
if  he  quit  the  route  to  elude  the  enemy,  and  the  boat  be  wrecked  in  conse- 
quence, he  must  make  jgood  the  loss.  Other  cases  must  be  determined  on 
the  same  principle. 

^*  By  his  negligence,**  is  a  general  expression  comprehending  the  act  of 
Gob  or  of  the  king.  It  appears  from  this  expression,  that  a  loss,  happen- 
ing by  the  negligence  of  a  partner  not  acting  against  or  without  the  assent 
of  the  othevs,  must  be  home  by.  all  the  partners. 

xin. 

NArbda  : — And  what  is  lost  by  the  negligence  of  one  partner  acting 

against  or  Without  the  consent  of  all  the  partners,  must  be  made 

good  by  him. 

The  import  is  the  same  as  in  the  preceding  text.  The  partide  is  used 
in  the  sense  of  "  and.** 

XIV. 
Yawtawalcta  : — If  one  partner  does  what  the  others  fiwrbid  or  dis- 
approve, or  if  he  be  negligent  in  doing  wlutt  tliey  alUnt^  and  the 
oommpn  property  he  injured,  he  shall  make  it  good;  but  he  who 


Digitized  by 


Google 


348  CONCERNS  AMONG  PARTNERS.  [bOOK  IL  CH   HI. 

preserves  it  from  robbers  or  other  misfortune)  shall  receive  a  tenth 

part  of  it  as  his  reward. 

The  property  being  endangered  by  the  act  of  Gcd  or  the  king  without 
any  fault  on  bis  part,  if  one  partner  preserve  it  by  his  own  exertions,  he 
shall  receive  a  tenth  part.  For  example:  a  fire  accidentally  happening 
where  the  whole  stock  is  hoarded,  if  one  partner  extinguish  the  fire  by  his 
own  exertions,  or  be  able  to  save  the  goods,  he  shall  receive  a  tenth  part  as 
his  reward.  So,  if  he  recover  goods  sunk  by  a  storm  in  the  middle  of  the 
river  on  their  way  from  a  foreign  country,  throwing  himself  into  the  water 
at  the  risk  of  his  life,  and  dragging  them  on  shore,  he  shall  receive  a  tenth 
part.  Even  in  the  case  before  mentioned,  if  one  partner,  going  to  another 
province  against  the  assent  of  the  others,  save  the  goods  from  the  army  of 
a  foreign  prince,  by  his  own  exertions,  by  insinuation,  or  by  artifice,  and 
gain  considerable  profit,  it  is  reasonable  that  he  should  receive  a  tenth  part. 

A  tenth  part  of  what  p  It  is  answered,  a  tenth  part  of  all  the  goods 
saved.  If  the  partner  who  goes  even  against  the  assent  of  the  others,  save 
the  stock  by  eluding  the  enemy,  or  by  other  means,  6t£<  do  not  gain  consider^ 
able  profit^*  shall  he  receive  a  tenth  part  of  the  stock  saved  ?  Since  the 
danger  arose  from  his  o#n  fault,  he  is  not  entitled  to  a  tenth  part.  But  if 
the  boat  be  lost  by  the  act  of  God,  and  he  save  any  goods  ;  in  that  case  he 
shall  receive  a  tenth  part  of  those  goods,  and  all  the  partners  shall  divide 
the  remainder  ;  as  ordained  by  the  following  text : 

XV. 

Vrihaspati: — If  a  single  partner,  when  danger  is  apprehended  from 

the  act  of  God  or  of  the  king,  preserve  the  common  stock  by  his 

own  exertion,  a  tenth  part  of  it  shall  be  given  to  him,  and  all  shall 

have  their  respective  shares  of  the  remainder. 

"Their  respective  shares,"  in  proportion  to  their  shares  in  the  original 
stock :  and  the  person  who  saved  the  common  stock  shall  have  his  share  ; 
the  tenth  part  is  as  it  were  his  reward. 

XVI. 

Nareda: — He  who  preserves,  by  his  ovm  effort,  the  goods  of  the 

partnership,  when  a  calamity  arises  frem  the  act  of  GoD,  from 

robbers,  from  the  king,  or  from  fire,  is  entitled  by  law  to  a  tenth 

part  of  them. 

When  danger  only  arises.  The  Retndeara, 

XVIL 

Catyatana  : — To  him  who  shall  preserve  goods  from  robbers,  water, 

or  fire,  a  tenth  part  of  their  value  shall  be  given :  this  is  the  rule  in 

all  sorts  of  property. 

"  Preserve ;"  save.  The  Retndeara. 

Some  infer,  from  the  expression  "  all  sorts  of  property,"  that  if  the 

several  property  of  any  person  in  danger  of  loss  be  saved  by  another,  even 

*  I  insert  this  reservation,  to  reconcile  this  and  the  preceding  paragraph. 
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in  that  ca^  whoever  saved  it  shall  have  a  tenth  part  of  the  property  saved. 
That  is  not  the  opinion  of  CHANDisswAiu.  and  Misra  ;  for  this  text  apper- 
tains to  the  title  of  Concerns  among  Partners.  Nor  should  it  he  argued, 
that  if  a  stranger  preserve  any  property  belonging  to  joint  traders  from 
danger  of  loss,  he  shall  receive  a  tenth  part  of  it ;  but  Ghavdbswara  and 
others  deny  the  reward  of  a  tenth  part  in  case  of  a  salvage  of  property 
belonging  to  a  sinc^le  owner,  as  is  expressly  declared  by  them  in  these  words  : 

*  some  hold,  that  the  rule  is  the  same  in  all  sorts  of  property,  even  though 

*  it  belong  to  a  single  owner ;  but  that  is  not  admissible,  because  it  is  incou- 
^sistent  with  the  title  under  which  the  text  i»  placed.*  This  again  is  sup- 
posed, on  the  same  objection,  that  it  is  inconsistent  with  the  subject ;  for 
the  subject  proposed  is  the  rule  of  decision  when  one  of  the  partners 
preserves  the  goods  from  robbers  and  the  like,  not  when  they  are  saved  by  a 
stranger :  and  it  has  not  been  so  declared  in  the  Cdmadhtnu^  nor  by  Hela- 
TUOHA,  who  hold  that  this  has  the  same  import  with  the  text  of  Nabeda, 
Chakdbbwaba  and  others  hold,  that  the  tenth  part  of  the  property  saved 
shall  not  be  received,  in  the  case  of  property  belonging  to  a  single  owner, 
which  is  preserved  from  robbers  and  the  like.  Consequently  they  concur 
with  the  Cdmadhhiu  and  with  Hslayudha. 

What  then  is  meant  by  "  all  sorts  of  property  ?'*  The  profits  and  the 
principal  stock.  Or  it  maf  be  thus  explained ;  there  is  not,  in  this  case,  any 
8uch  distinction  as  that  which  is  declared  under  the  title  of  Loans  and 
Payment,  in  regard  to  the  highest  interest  on  gold,  grain,  wool,  fruits, 
flowers,  and  so  forth  :  but  a  tenth  part  of  any  property  saved  shall  be 
received,  whether  it  be  gold,  precious  stones,  pearls,  pepper,  quicksilver, 
grain,  wool,  grass  or  the  like.  Thiii  is  denoted  by  the  very  expression  *  all 
sorts  of  property  :'  thus  the  epithet  '*  all*'  denies  any  other  rule  in  regard 
to  any  sort  of  property,  uo  distinction  being  any  where  specified  between 
joint  or  several  property  :  but  it  must  not  be  objected,  that,  if  such  be  the 
case,  whence  is  an  exception  deduced  in  regard  to  the  property  of  a  single 
owner  ?  It  is  deduced  from  the  subject  :  consequently  the  meaning  it, 
'*  this  is  the  rule  in  all  sorts  of  property,  whether  gold  or  any  other  commo- 
dity, belonging  to  persons  engaged  in  partnerbhip." 

If  any  man,  by  his  own  labour,  save  the  property  of  partners,  or  of  any 
other  person,  in  danger  of  loss  by  water,  fire,  robbers  or  the  like,  what  shall 
he  receive  P  Although  it  be  not  ordained  by  the  law,  something  should  be 
given  to  him  as  a  token  of  respect,  or  as  a  recompense,  on  the  authority  of 
the  law  concerning  other  cases,  or  on  the  induction  of  common  sense. 

It  is  inferred,  that,  among  ten  partners,  if  three  join  in  saving  any 
property  which  is  in  danger  of  being  lost  in  a  river,  or  of  being  destroyed  by 
fire,  those  three  persons  shall  share  one-tenth  part  only,  which  should  be 
distributed  in  proportion  to  their  respective  exertions. 

If  one  partner  opposed  the  attempt  of  saving  the  goods,  another  remained 
silent,  and  the  third  approved  the  attempt,  what  is  the  law  in  this  case  ? 
He  who  opposed  it  shall  have  no  share  of  the  gain  on  those  goods :  the  person 
who  remained  silent  shall  have  the  share  regularly  allotted  to  him  :  and  so 
shall  he  who  assented  to  the  attempt ;  but  he  shall  receive  something  more 
than  the  other,  as  is  declared  by  ^Apastamba  in  respect  of  those  who  cause 
an  act  to  be  performed,  who  assent  to  it,  and  who  actually  perform  it : 

**  They  all  share  the  retribution  in  heaven,  or  hell ;  but  there  is  a 
difference  in  the  reward  of  him  with  whom  the  act  originates/' 
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Who  shall  receive  the  ahaire  of  him  who  opposed  the  attempt  ?  Not 
all  the  others,  for  there  is  no  law  to  give  a  title  to  the  person  who  remained 
silent ;  not  the  salvers  only,  for  that  is  inconsistent  with  common  sense : 
thus,  li  a  stranger  save  the  property  of  another,  which  is  in  danger  of  loss 
by  water  or  the  like,  he  is  not  entitled  to  the  whole  ;  and  in  this  case,  how 
can  the  preserver  be  entitled  to  the  whole,  sinoe  be  is  a  stranger  in  regard  to 
the  property  of  another  P  the  Uw  admits  not  a  distinct  kind  of  ownership 
founded  on  union  of  stock. 

The  question  proposed  is  thus  answered :  the  person  who  opposed  the 
attempt  shall  receive  his  proportion  of  the  capital  stock ;  therefore,  the 
capital  stock  sliall  be  divided  among  all  the  partners,  after  giving  a  tentl^ 
part  of  it  to  the  salvers :  but  the  profits,  after  paying  a  tenth  part  tQ  the 
salver,  sbill  be  divided  in  proportion  to  their  shares  among  the  other  part* 
ners,  solely  excluding  the  person  who  opposed  the  attempt;  forit  wiU  be 
shown,  that  even  a  man  of  crooked  ways  forfeits  the  profit  only, 

Is  this  a  man  of  crooked  ways  ?  or  does  he  not  rather  intend  kindness  P 
The  man  of  crooked  ways  opposes  another,  lest  a  share  of  the  labour  should 
fall  on  himself;  it  is  proper  he  should  lose  his  ahare  of  the  profit:  but  this 
man  opposes  the  attempt  to  preserve  his  partner's  life,  as  he  would  his  own  ; 
he  opposes  it,  to  save  nim  from  pain,  thinking  the  fire  irresistible :  why 
should  he  lose  his  share  of  the  profit  P  When  he  opposed  the  attempt,  even 
then  he  forfeited  his  property;  the  profit  belongs  to  him  who,  regardless 'of 
his  partner's  objections,  and  little  valuing  the  preservation  of  his  own  life, 
plunges  into  water,  or  rushes  into  fire,  to  save  the  property  ;  but  the  part* 
ners,  who  assented,  or  remained  silent,  shall  have  a  share,  for  they  had  not 
abandoned  the  property :  it  is  however  proper  that  something  be  given  to  the 
partner  who  opposed  the  attempt* 

Has  he  not  forfeited  even  his  principal  by  abandonment  ?  That  should 
not  be  asserted,  for  he  has  not  absolutely  abandoned  it.  When  the  goods 
were  carried  away  by  water,  his  reflections  are :  "  What  can  be  done  P  They 
are  lost  irrecoverably  !*'  He  does  not  abandon  them  by  a  declaration  thi^ 
he  has  no  further  interest  in  them.  Shall  his  condition  be  the  same  with  that 
of  a  man  of  crooked  ways ;  for  even  that  man  loses  the  profit  only  P  It  is 
not  a  satisfactory  opinion  which  deems  that  admissible ;  for  it  is  inconsistent 
with  reason  that  the  condition  of  a  man  who  intends  a  kindness,  but  ia 
unable  to  traverse  the  water,  though  otherwise  qualified  for  business,  should  be 
the  same  with  that  of  a  man  of  crooked  ways.  It  must  not  be  argued,  that 
even  his  principal  should  not  be  given  to  the  roan  of  crooked  ways.  There 
is  no  ordinance  to  that  effect ;  for  TIj^aw^lcta  would  have  said^  ''without 
stock,"  instead  of  saying,  "without  profit,"  (XVIII).  Nor  should  it  be 
affirmed  that  this  law  must  be  understood  of  the  case  when  toil  is  omitted 
through  indolence ;  but,  in  the  case  supposed,  even  the  principid  is  forfeited. 
It  is  not  fit  that  the  property  of  one,  saved  by  another,  be  retained  by  the 
aalver,  without  the  owner's  assent  declared  in  this  form ;  ^^  take  the  propevtj- 
you  have  saved."  Neither  should  it  be  argued,  that  idi  profit  is  forfeited  bjr 
ebliqnitv  of  conduct ;  for  it  is  inconsistent  with  common  sense  that  a  man 
who  had  previously  done  nothing*  perverse  or  dishonest,  and  had  acquired 
piofit  by  his  own  labour,  should  now  lose  aU  profit  on  account  of  his  conduefb 
m  a  moment  of  great  danger.  No  forfeiture  is  tnourred  by  opposing  thtd 
attempts  b^va.  a  motive  of  affection  or  the  like,  without  fraud :  but  if  it  be 
opposed  from  a  perverse  motive,  the  profit  is  forfeited  :  the  salver  shall 
receive  a  tenth  of  the  principal  and  pro€t. 
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If  a  partner  be  convieted  of  frfcud,  the  losi  mnst  be  toade  good  by  him : 
this  is  shown  bj  the  direction  for  distributing  shares  to  all,  if  honest.  His 
expnkion  is  alio  directed^ 

xvin. 

TiJNTAWAIiOTA !-— A  man.of  crooked  ways  let  the  other  partners 
e:itpel  without  ptbflt ;  and  let  a  partner  onable  to  act,  appoint  another 
man  to  act  for  him.* 

Let  the  partners  expel  a  man  of  crooked  Ways,  (that  is,  a  fraudulent 
partner,)  without  profit,  giTin|^  him  his  principal  stock  only  :  but  let  him, 
who,  though  not  fraudulefit,  is  unable  to  wtt,  appoint  for  his  substitute 
another  man  able  to  aet^  The  Metndcara* 

MiBRA  delivers  the  same  eiposition. 

A  fraudulent  partner  is  of  two  deecriptions ;  one  who  is  averse  from  the 
performance  of  work,  and  one  who  embeezles  property.  In  regard  to  per- 
Ibrmanee  of  work,  a  distinction  roust  be  admitted,  as  suggested  by  common 
seMBe :  the  fraudulent  partner  forfeits  the  profit  on  that  part  in  regard  to 
which  he  offends;  not  the  whole  profit.  A  partner  having  bought  goods 
without  fraud,  sells  them  ;  and  afterwards  adopts  fraudulent  ways  in  his 
sales  and  purchases,  but  has  committed  no  fraud  in  regard  to  the  first  goods  : 
in  that  case  he  shall  have  a  share  of  the  profit ;  but  he  forfeits  the  profit  on 
that  part  eoneerning  which  the  fVaud  was  committed.  In  all  cases, 
however,  the  fraudulent  partner  shall  be  expelled  ;  for  fraud  is  sufficient 
cause  of  expulsion. 

If  he  perform  the  labour  directed  in  regard  to  sales  and  purchases,  but 
neglect  the  preservation  of  the  goods,  what  shall  follow  P  If  there  be  no 
specifick  agreement)  and  the  share  ol  the  business  regarding  purchase  and 
sale  be  performed  by  the  directions  of  the  other  associates,  then,  should  he 
neglect  the  preservation  of  the  goods,  he  shall  be  deprived  of  his  share  in  the 
profit ;  otherwise^  the  text  would  be  unmeaning :  and  it  is  not  restricted  to 
neglect  of  business  from  the  first  day  qf  the  partm^rMp,  But  if  he  say, 
"  I  have  skill  in  all  other  affairs,  but  not  in  the  preservation  of  goods," 
there  is  no  perverseness  in  him  :  therefore  he  may  partake  of  the  profit^  by 
their  favour.  Or  the  maxim,  *'  let  a  partner  unable  to  act  appoint  another 
man  to  aet  fcnr  him,'*  may  be  applicable  to  this  case ;  therefore,  let  him 
engage  some  other  person  to  preserve  the  goods.  On  this  point  a  distino* 
tion  is  mentioned. 

XIX. 

Narbda  : — Shonld  one  partner  be  nnable  to  act,  hia  heir  shall  nnder^* 

take  the  work ;  or^  if  there  be  no  heir,  anotiier  pctrtMfr  who  is 

vnllihg  arid  aVie  to  act ;  if  there  be  no  snch  person,  all  the  pcsriners. 

" Disability £*  calamity,  or  incompetence:  meaning  calamity  from  a 
moral  cause.  "  Heir;*'  the  son,  and  so  forth.  *'  If  there  be  no  heir;*'  if 
the  heir  be  unfit  or  unable,  or  if  there  1^  no  heir  present,  another  partner, 
who  is  able  to  act  for  both,  shall  undertake  the  preservation  of  the  stock ;  if 
there  be  no  such  person^  all  the  partners;  for  partners  nmst  be  necessarily 
i^nderstood,  since  it  would  be  improper  to  understand  ''  all"  as  intendii\g 
the  world  at  large ;  and,  from  the  context,  partner  must  be  understood  even 

•  See  t.  ttxi.  * 
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in  the  middle  of  the  text :  thus,  '^  heir  "  must  be  understood  of  a  partner  ; 
and  the  term  comprehends  kinsmen.  If  one  partner  be  disabled,  he  among 
the  partners  who  is  heir  to  the  disabled  partner  should  undertake  his  work ; 
if  he  refuse  it,  let  the  king  formalU/  appoint  him  :  no  other  can  act  for  him, 
if  there  be  an  heir  capable  of  acting.  But  if  there  be  no  heir,  or  if  he  be  in- 
capable of  acting  for  both,  let  another,  who  is  able  to  act  for  both,  under- 
take the  work.  Thus  "  able"  is  pertinent,  otherwise  it  would  be  unmeaning ; 
since  a  capable  person  may  be  unable  to  act  as  a  substitute.  The  appoint- 
ment of  the  substitute  is  referred  to  the  king,  because  there  is  no  other 
person  to  whom  it  could  be  referred. 

If  there  be  no  such  capable  person,  let  all  the  partners  preserve  the 
goods.  The  texts  of  YajntawaLCYA  and  others  (XIV  &c,)  being  applica- 
ble to  the  present  case,  the  salver  or  salvers  shall  have  a  tenth  part  of  the 
property  saved.     This  is  inferred  by  Ghakdeswaua. 

If  partners  be  understood  in  this  text,  another  person  may  not  be 
employed  at  the  choice  of  the  principal,  on  whom  ic  is  incumbent  to  pre- 
serve the  goods.  This  objection  is  not  consistent  with  reason,  for  even  the 
heir  may  not  be  employed  unless  he  be  included  in  the  partnership.  Nor 
should  it  be  argued,  that  the  same  rule  may  extend  to  a  separated  kinsman, 
if  tiiere  be  no  undivided  brethren  capable  of  acting  ;  for  such  an  extension  of 
the  rule  has  no  foundation  in  any  ordinance,  nor  in  the  reason  of  the  law. 
Nor  should  it  be  argued,  that  the  rule  is  grounded  on  the  reason  of  the 
law  ;  because  otherwise  the  word  "  able,"  in  the  text  of  Nareba.,  would  be 
unmeaning :  it  may  be  taken  as  a  descriptive  epithet  nearly  superfiuoue. 
If  anotlier  person  may  not  be  employed  at  the  choice  of  the  principal ;  then^ 
of  course,  tbe  partners  should  preserve  the  goods,  and  receive  a  tenth  part 
as  their  reward. 

MlBRA,  thinking  the  application  obvious,  has  not  expressly  said,  that 
the  heir,  and  other  persons  mentioned  in  the  text,  are  included  in  the  part- 
nership. Ifc  should  not  be  objected,  that  Misea  expounds  the  text,  "  should 
one  partner  die,  <&c.;"  how  then  should  another  person  be  employed  at  his 
choice  ?  MiSRA.  therefore  could  not  have  contemplated  such  a  construction. 
Still  it  is  difficult  to  disprove  the  supposed  disqualification  of  his  heir  not 
included  among  the  partners.  We  therefore  hold  it  proper,  in  this  case,  to 
follow  the  exposition  of  Chandeswaea,  *'  If  one  partner  be  unable  to  act, 
let  his  heir  undertake  the  pregerration  of  the  stock,  Sfc,^^  and  in  this  case 
another  person  cannot  be  employed  at  liis  choice  :  but  if  there  be  no  sou  or 
near  heir,  a  more  distant  heir,  included  among  the  partners,  should  under- 
take it ;  next,  another  partner  able  to  act ;  or  if  there  be  no  such  person,  all 
the  associates.  Such  is  the  successive  order.  The  son  of  a  disabled  partner 
being  properly  under  his  authority,  it  is  not  necessary  that  another  heir 
should  be  employed,  if  a  son  be  forthcoming ;  but,  on  failure  of  a  son, 
he  should  be  employed ;  otherwise  the  special  mention  of  "heir  "  in  the  text 
would  be  an  unmeaning  repetition.  It  should  not  be  argued,  that,  if 
another  act  for  a  dieabled  partner^  although  an  heir  exist,  the  text  is  pro- 
pounded to  show  that  the  heir,  complaining  before  the  king,  may  prevent  it. 
There  is  no  argument  for  selecting  this  limited  construction.  If  the  heir 
refuse  the  undertaking,  and  another  partner  accept  it,  then  his  employment 
is  not  disputed.  In  fact  the  heir  ought  to  perform  the  work,  because  such 
is  the  actual  course  :  for,  on  the  death  of  the  father,  his  obligations  devolve 
on  the  son ;  but,  in  his  default,  a  substitute  should  be  appointed.  There- 
fore the  Retndcara  shows,  that  the  heir  shall  receive  a  tenth  part  of  property 


Digitized  by 


Google 


SBCT.  I.]  PARTNERSHIP  IN  TRADE  AND  ADVENTURE.  353 

saved  by  him.  If  the  person  be  selected  at  the  choice  of  the  principal, 
he  shall  receive  a  tenth  part,  or  other  reward  as  may  be  agreed  on  between 
them  :  but  for  others,  the  reward  is  a  tenth  part  of  the  property  paved;  for 
it  is  ordained  by  Sages  treating  of  the  same  subject.  A  tenth  part  of  what  p 
Shall  it  be  a  tenth  part  of  the  principal  stock  and  profits,  or  of  the  profits 
only  p  Oil  the  first  supposition,  in  what  does  the  situation  of  the  partner 
differ  from  the  situation  of  one  who  forfeits  his  share  of  profit,  since  the  gain 
does  not  always  exceed  a  tenth  part  of  the  principal  P  On  the  second  sup- 
position, he,  who  saves  the  stock  only,  would  have  no  reward.  Both  objec- 
tions are  wrong :  for  the  situation  of  the  partner  does  differ  when  the  gain 
may  exceed  a  ^nth  part ;  and  if  the  principal  stock  only  be  preserved,  the  re- 
ward/^ati  may  be  re-plac^  by  a  share  of  future  profit.  But  the  rule  of  decision 
is  this :  a  tenth  part  of  the  property  saved,  both  the  principal  stock  and  the 
profit  bein^  preservedy  shall  be  received  by  the  preserver  of  it ;  and  this  rule 
concerns  property  saved  by  exertion,  not  by  the  act  of  God,  while  the  part- 
ner merely  talked  of  saving  it. 

Him  who  embezzles  the  loint  stock  let  the  partners  expel  without  profit, 
after  taking  back  the  property  embezzled.  Loss  of  profit  shall  be  his 
punishment ;  for  no  distinction  is  mentioned,  in  regard  to  fraudulent  part- 
ners, in  the  text  of  Yajntawalcta  (XVIII). 

If  any  trader  die,  what  shall  be  done  in  that  case  p  This  question  is 
answered  in  the  following  text : — 

XX. 

NAreda  : — K  any  travelling  merchant^  coming  from  a  foreign  country, 

should  die,  the  king  shall  keep  his  stock  until  his  heir  appear. 

2.  Should  he  have  no  kinsman  in  a  direct  line,  let  the  king  deliver  it 
to  persons  allied  to  him,  or  to  collateral  kinsmen ;  and  if  no  such 
heir  appear,  let  him  keep  it  well  guarded  for  ten  years. 

3.  Such  property  without  an  owner,  and  without  a  claimant  as  heir 
to  the  deceased,  let  the  king,  when  it  has  been  kept  ten  years,  ap- 
propriate to  his  own  use  :  thus  justice  will  not  be  violated. 

MiSRA  thus  interprets  the  texts;  if  one  of  several  partners  die,  it  is 
directed  by  the  preceding  text  (XIXj,  that  his  heir,  another  partner,  or  all 
the  partners,  shall  piBserve  the  stock ;  but  if  all  the  partners  die,  the  rule 
for  that  case  is  delivercTl  in  these  texts  (XX).  According  to  his  opinion,  if 
one  partner  die,  there  is  no  reference  to  the  king^  but  his  partners  shall 
preserve  his  stock,  and  deliver  it,  as  the  king  is  directed  to  do,  to  his  heirs, 
near  kinsmen,  or  collaterals :  on  failure  of  these,  let  it  be  delivered  to  the 
king,  like  an  escheated  inheritance. 

But,  according  to  Chandeswaba,  the  first  text  (XIX)  describes  the 
persons  who  should  preserve  the  stock  of  a  living  partner  when  disabled : 
and  the  rule,  in  case  of  death,  is  declared  in  the  subsequent  text  (XX). 
Consequently,  if  one  of  the  traders  die,  notice  should  be  given  to  the  king ; 
and  the  king  shall  preserve  his  stock,  and  afterwards  deliver  it  to  his  heirs 
when  they  appear,  retaining  a  twentieth  or  other  portion  of  it  (XXII)  as  a 
recompense  for  his  care :  but,  on  failure  of  heirs,  he  may  appropriate  the 
whole  to  his  own  use.  A  distinction  will  be  mentioned  in  explaining 
another  text.  This  is  also  to  be  understood  of  a  case  where  all  the  traders 
are  deceased. 
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Others  hold,  that,  if  any  trader  be  unable  to  act,  hiB  son,  as  heir,  shall 
perform  his  work  ;  in  default  of  the  heir,  any  partner,  or  other  person,  ap- 
pointed by  the  principal,  shall  perform  it,  and  receive  such  compensation  as 
may  be  stipulated ;  but  if  such  person  be  not  able  to  act,  all  the  partners. 
A  tenth  part  being  directed  by  Sages  for  a  case  of  salvage  only,  if  the  whole 
work  be  done,  the  recompense  should  be  the  half,  or  other  proportion  of  the 
profit,  according  to  circumstances.  The  expression  "shall  undertake  it" 
(XIX),  is  not  understood  merely  of  saving  the  stock,  but  of  business  con- 
cerning the  stock ;  and  this  has  been  declared  by  Yajntawalcta,  "  let  a 
partner  unable  to  act  appoint  another  roan  t>o  act  for  him  /'  it  is  not  posi- 
tively required  that  the  substitute  shall  be  one  of  the  partners.  But 
Nabkda  expressly  says  "  another,'*  that  he  may  he  employed  or  not  according 
to  the  possibility  or  impossibility  of  appointing  a  kinsman,  and  without  any 
further  meaning ;  for  it  is  troublesome  to  establish  a  distinct  regal  duty, 
"while  the  text  may  be  explained  as  a  mere  repetition  of  a  meaning  which  was 
obvious.  It  should  not  be  argued,  because  a  direct  precept  is  preferable  to 
a  vain  repetition,  that  it  is  therefore  necessary  to  establish  it  a  royal  duty  to 
appoint  the  substitute,  since  the  text  would  be  otherwise  unmeaning  :  were 
it  so,  since  another  is  commanded  to  perform  the  work  in  default  of  the  heir, 
and,  if  he  be  unable  to  perform  it,  all  the  partners  being  bound  to  undertake 
it,  the  last  case  is  superfluous ;  but  there  is  nothing  superfluous  if  it  convey 
K  general  precept,  since  no  objection  exists  to  such  an  interpretation.  If  the 
man  himself  be  unable  to  act,  a  substitute  must  in  all  cases  act  for  him  ; 
and  if  there  be  no  heir,  any  person  may  be  appointed  under  the  text  of  Yaj- 
NYAWALCTA ;  or  if  none  be  appointed,  the  heirs,  or  others  included  in  the 
partnership,  are  declared  by  Nabeda  to  be  the  proper  substitutes :  but  if 
the  partner  die,  the  rule  of  decision  is  delivered  in  the  subsequent  texts, 
"  If  any  travelling  merchant,  &c.*'  (XX). 

This  exposition  seems  accurate  :  let  it  be  examined  bj  the  wise.  We 
proceed  to  explain  the  texts  of  Nabsda.  '*  Coming  from  a  foreign  country" 
(XX)  ;  travelling  from  one  country  to  another,  or  arriving  in  a  foreign  coun* 
try.  Consequently  such  is  the  rule,  if  a  merchant  die  on  the  road,  or  in  a 
foreign  country :  and  this  is  merely  an  instance  \for  nearly  the  same  rule  of 
proceeding  must  be  understood,  if  he  die  in  his  own  country.  Misba  reads 
priydd  abhydgatb pi  vd,  insteB,d  oi  prSydd  abhydgatb  vontc;  the  sense  is  the 
same,  and  obvious.  What  king  ?  The  king  in  whose  dominions  the  mer- 
chants have  their  abode  ?  or  the  king  into  whose  dominions  they  have  oome 
for  the  purpose  of  trade  ?  The  king  in  whose  dominions  they  trade  is 
considered  as  their  second  king,  because  he  receives  taxes  and  protects  them  : 
therefore  that  king,  hewing  of  a  merchant's  death,  shall  preserve  his  stock, 
and  send  intelligence  of  his  death  to  the  heirs,  by  means  of  a  messenger. 
This  is  inferred  from  the  expression  *  until  his  heir  appear.'  If  there  be  an 
heir,  the  property  of  another  is  like  poison  to  the  king  who  appropriates  it  ; 
therefore  he  should  immediately  relinquish  it.  When  the  heir  appears, 
what  is  to  be  done  ?  The  stock  should  be  delivered  to  him,  otherwise  his 
appearance  is  useless.     The  following  text  is  explicit : — 

XXI. 

Yrihaspati: — If  one  of  the  traders  in  partnership  happen  to  die,  his 
share  in  the  stock  must  be  produced  before  officers  appointed  by  the 
king; 
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2.  And  when  any  man  shall  appear  calling  himself  heir  to  the  deceased, 
let  him  prove  his  right  of  ownership  bj  the  testimony  0/ other  men, 
and  then  let  him  take  his  property. 

"  Officers  appointed  by  the  king,"  to  receive  taxes  from  foreign  traders  : 
before  those  officers,  as  a  channel  of  communication  with  the  king,  his  share 
of  the  stock  must  be  produced  by  his  associates.  "Heir  to  the  deceased,"  such 
as  son  or  other  person  entitled  to  the  succession  :  let  him  prove  bis  right, 
as  son,  kinsman,  or  partner,  by  the  testimony  of  other  men.  KAbbda  de- 
clares the  distinctions  of  title  to  the  succession  (XX  2).  If  there  be  no  kins- 
man in  a  direct  line,  let  the  king  deliver  it  to  persons  allied  to  the  deceased, 
his  wife,  and  the  rest :  on  failure  of  these,  collateral  kinsmen  are  entitled  to 
receive  it.  GHANnieswARA  says,  '*  on  failure  of  these,  his  collateral  kinsmen 
shall  receive  it:"  and  HxLAinnHA  says  "  on  failure  of  paternal  kinsmen, 
the  succession  devolves  on  the  maternal  'uncle  and  the  rest."  Consequently 
the  wi£a,  the  daughter,  the  daughter's  son,  the  father,  the  brother,  and  the 
rest,  and  tbe  maternal  uncle  and  other  heirs  mentioned  under  the  head  of 
Inheritance,  are  entitled  to  receive  the  Hock  in  the  regular  order  of  saccession. 
In  the  text  of  Nabsba  (XX  2),  '*  if  no  such  heir  appear"  signifies  if  the  heir 
do  not  attend,  or  if  it  be  proved  that  no  such  heir  exists. 

If  the  stock  be  delivered  to  heirs,  a  part  shall  be  retained  by  the  king  as 
a  recompense  for  his  care  of  it.    Yrihaspati  ordains  it. 

XXII. 

Vrihaspati  : — Let  the  king  receive  a  sixth  part  from  the  property  of  a 

'Sudra;  a  ninth  from  that  of  a  Vaisya;  a  twelfth  from  that  of  a  Csha-^ 

trit/a;  a  twentieth  from  that  of  a   Br&hmana: 
2.  But  after  three  years  have  elapsed,  if  no  owner  of  the  goods  appear, 

let  the  king  take  the  whole;  bat  the  wealth  of  a  JBr&hmana  he  must 

bestow  on  Brdhmanas. 

A  sixth  part  and  so  forth  from  a  SHidra  and  tbe  rest  in  order  as  enume- 
rated; for  it  is  a  rule,  that  terms  mentioned  consecutively  are  separately  referred 
to  the  correspondent  terms:  construction  by  the  correspondent  order  of  terms 
may  be  exemplified  as  it  has  been  used  by  a  great  poet,  and  in  other  instances : 
"  the  charms  of  the  lyre,  of  the  wreath  of  jasmine,  of  tbe  blue  lily,  are  sur- 
passed by  her  delightful  voice,  her  smiles,  and  her  enchanting  glance." 
Consequently  the  king  shall  receive  a  sixth  part  from  a  Stidra,  a  ninth  part 
from  a  Vaisjfa,  and  one  part  in  twelve  from  a  Cshatriya, 

How  can  it  be  said  that  any  part  shall  be  received /rom  the  property  of 
a  Sudra,  since  commerce  is  forbidden  by  Mkktj  to  a  Sitdra,  as  a  man  of 
inferior  class? 

MsMU: — A  man  of  the  lowest  class,  who,  through  covetousness,  lives 

by  the  acts  of  the  highest,  let  the  king  strip  of  all  his  wealth  and 

instantly  banish. 

For  commerce  is  declared  to  be  the  profession  of  a  Vaisya,  whose  class  is 

superior  to  that  of  the  Sudra  (Book  I,  V.  iv).     It  should  not  be  afgued,  that 

the  text  of  Mjsnit  supposes  times  free  from  distress.     Mshu,  permitting 

Brdhmanas  to  follow  trade  in  times  of  distress,  forbids  the  sale  of  liquids,  &c. 
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(Translation  of  Menu,  Chap.  X,  V.  Ixxxvi)  ;  declaring  the  means  of 
subsistence  for  a  military  man  in  times  of  distress,  he  forbids  his  recourse  to 
the  highest  function  (ibid.  V.  xcv)  ;  and,  subjoining  the  text  quoted,  Maktt 
expressly  directs,  that  a  man  of  the  lowest  dags,  who  lives  by  the  acts  of  the 
highest,  even  in  times  of  distress,  shall  be  punished  by  the  king. 

To  this  it  is  answered,  that  the  text  must  be  understood  of  a  profession 
different  from  that  of  the  Vaiiya.  Thus  the  text  of  Yajnyawalcta  is  per- 
tinent, ''  a  Sddra  should  serve  twice-born  men  ;  but  if  he  cannot  thus  subsist, 
he  may  become  a  trader:"  and  the  profession  of  a  husbandman  is  allowed  to 
the  Siidra  by  the  Nierasinha  purdna,  "  let  him  rely  on  agriculture  for  his  sub- 
sistence.*' On  this  ground  the  practice  of  money-lending  by  a  Sudra  has 
been  mentioned  in  the  first  book,  on  Loans  and  Payment.  In  fact,  at  this 
time,  men  of  the  commercial  class  being  few,  though  a  distinc^on  has  been . 
ordained,  their  occupations  are  followed  by  Brdhmanat  and  by  men  of  mixed 
classes.  The  rank  of  a  Sadra  being  attributed  to  degarded  men  of  the 
military  and  commercial  classes  and  to  men^of  mixed  clasesi,  and  Baghu- 
NA.Ni>ANA  acknowledging  that  they  become  SikdroM  by  the  neglect  of  their 
proper  duties,  it  is  fit  that  a  sixth  part  should  be  received  by  the  king  from 
them  also.  If  men  of  the  AmhasJuha,  Mdrdhdhhiihicta  and  other  classes, 
who  claims  the  rank  of  Vaitya  and  Cshatriya,  have  not  for  many  generations 
performed  the  ceremonies  ordained  by  the  Vida,  in  the  form  observed  by 
Si(uLra9y  or  if  they  revert  to  the  duties  of  their  own  class  after  expiation, 
the  rate  of  the  deduction  ought  to  be  regulated  accordingly.  But  Haghit- 
NANDANA  acknowledges  that  a  military  man,  though  not  of  a  mixed  class, 
may  be  degraded  to  the  servile  class,  under  the  text  of  Menu,*  in  which  he 
expounds  **  gradually,'*  by  small  degeers  ;  "  servile  class,"  the  rank  of  a 
ISMra ;  and  "  Brdhmanas,*^  the  scripture. 

Menu  :— The  following  races  of  Cshatrit/asy  by  their  omission  of  holy 
rites,  and  by  seeing  no  Brdhmanasy  have  gradually  sunk  among 
men  to  the  lowest  of  the  four  classes. 

BAGHrNANBANA  also  admits  the  same  in  regard  to  men  of  the  commer- 
cial and  other  classes.  But  this  is  not  the  opinion  of  Cullucabhatta. 
Some  persons  of  the  Amhashtha  and  other  classes,  observing  the  duties  and 
assuming  the  title  of  a  CihcUriya  or  Vaisya,  act  as  men  of  the  military  and 
commercial  classes ;  some  act  as  persons  of  the  servile  class ;  and  some  follow 
the  profession  of  their  mother's  class.  The  decision  should  be  regulated  by 
usage,  or  by  the  opinion  of  Baqhunandana.  More  on  this  subject  may  be 
sought  under  the  title  of  Mixed  Classes. 

"  But,  after  three  years  have  elapsed,  if  no  owner  of  the  goods  appear'* 
(XXII 2)  :  if  the  person,  to  whom  notice  is  given ^  send  a  message  that  he  is 
sick,  and  will  subsequently  attend ;  or  send  a  message,  or  himself  say,  that 
the  deceased  has  left  a  grandson,  who  will  subsequently  attend;  but  if  no 
heir  do  appear,  then  let  the  king  take  the  whole  ;  but  the  wealth  of  a 
Brahmana  he  must  bestow  on  other  BrdhtnanM :  so  the  Retndeara.  The 
meaning  is,  that  as  the  heritage  of  a  Brahmana  cannot  be  taken  by  the 
king,  so,  even  in  this  case,  he  may  not  appropriate  the  escheat. 

XXIIL 

Menu  :— The  property  of  a  Brahmana  shall  never  be  taken  as  an 

*  Erroncoualy  cited  as  a  text  of  NAreda.    1  fiud  it  in  Menu,  Chap.  X,  V,  xliii. 
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eicheat  by  the  king ;  this  is  a  fixed  law :  but  the  wealth  of  the  other 
classes,  on  failure  of  all  heirsj  the  king  may  take.* 
2.    Let  the  king  take  all  property,  to  which  there  is  no  heir,  except 
that  of  a  Brdhmana  :  but  let  him  bestow  the  wealth  of  a  Brahmana 
on  priests  learned  in  the  Vidaa. 

If  that  be  ths  case,  how  is  he  permitted  to  receive  a  twentieth  part  from 
the  property  of  a  Brahmana  f  It  should  not  be  argued  that  there  is 
no  offence,  because  it  is  received  as  wages  :  it  is  merely  implied  in  the  text 
quoted  (XXIII 1),  that  the  property  shall  not  be  taken,  on  the  supposition 
of  a  title  to  inherit  such  property ;  but  the  king  may  even  sell  the  stock  to  a 
^Brahmana.  Were  it  so,  taxes  being  the  wages  of  protection,  even  the 
receipt  of  taxes  from  a  priest  would  be  admissible.  Therefore  does  Msnu 
forbid  it. 

That  is  denied ;  for  taxes  are  not  the  wages  of  protection,  but  are 
reoeived  by  the  king  because  he  has  a  title  in  the  soil.  Nor  should  it  be 
objected,  that  they  sometimes  appear  to  be  his  wages,  like  sacrificial  fees 
paid  to  prieett.  Sacrificial  fees  are  not  real  wages  ;  if  they  were,  there  would 
be  no  distinction  of  fees  for  two  sacrifices  equally  laborious.  It  is  dishonour- 
able in  a  king,  any  how  receiving  taxes,  not  to  protect  all  his  subjects  ;  as  it 
is  in  any  man  to  omit  the  rites  prescribed  to  his  class,  at  dawn,  noon,  and  eve. 

Does  not  the  king  receive  his  revenue  from  the  person  who  enjoys  the 
produce  of  a  soil  in  which  the  king  has  an  interest,  as  he  receives  hire  of  his 
omn  house  or  chattel  from  the  person  who  uses  it  P  The  law  has  prohibited 
the  taking  of  such  wealth  belonging  to  Brdhmanas ;  for  the  property  of  a 
deceased  Brahmana,  acquired  by  commerce,  his  heritage  and  debts,  might 
otherwise  be  received  on  account  of  the  interest  the  king  has  in  the  soil : 
but  it  is  admitted,  that  the  king  has  an  original  property  by  occupancy,  in 
his  own  house  now  let  on  hire ;  not  merelya  property  as  king  :  consequently, 
he  must  avoid  taken  a  Brahmana* s  wealth,  in  right  of  a  property  in  it  as 
king.  This  subject  has  been  sufficiently  explained.  But  if  the  wealth  of  a 
deceased  Brahmana  be  not  accepted  by  Brdhmanas,  then  let  the  king  cast 
it  into  water  (Book  I,  Y.  ccxxxi  2). 

In  the  third  verse  of  NIbeda  (XX  3)  "  property  without  an  owner"  is 
explained  by  Chahdiswaea,  property  the  owner  of  which  is  deceased : 
"  without  a  claimant  as  heir,"  without  a  claimant  entitled  to  receive  it. 
It  must  be  understood  of  all  persons,  other  than  the  king,  who  are  entitled 
to  succeed,  including  the  fellow  student  in  theology,  as  declared  almost 
expressly  under  the  title  of  Inheritance. 

XXIV. 

Nabeda  : — What  is  ordained  concerning  one  of  several  persons  <yi' 

things^  whose  nature  and  properties  are  the  same,  must  be  extended 

to  all ;  for  they  are  pronounced  similar. 

The  periods  of  detention,  three  years  and  ten  years,  are  contradictory 
(XX  2  and  XXII  2).  The  following  text  again  propounds  a  different 
period : 


•  Book  v.,  V.  cccozliiit 
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XXV. 

Baudhayana  : — Property  without  an  owner,  which  had  not  belonged 
to  Brikmanasy  the  kin^  may  take  for  himself,  having  kept  it  (me 
year. 

"Which  had  not  belonged  to  Brdhmanoi;^^  which  belonged  to  any 
other  than  a  Brdhmana,  that  is,  to  a  Cahatriya^  and  so  forth. 

Chandebwaba  thus  reconciles  the  apparent  contradiction,  in  regard  to 
the  period  ofdetention,  one,  three,  and  ten  years;  the  period  is  proportioned 
to  the  time  required  for  the  heir  to  appear,  according  to  the  remoteness  of 
his  residence,  distant,  more  distant,  or  most  distant :  and  Misba  gives  a 
similar  exposition. 

What  is  distant  P  what,  more  distant  ?  and  what,  most  distant  ?  It 
cannot  be  said,  that,  if  the  heir  reside  in  the  king's  ow;i  dominions,  his 
residence  is  simply  distant ;  in  another  realm  immediately  adjoining,  more 
distant ;  or,  if  another  kingdom  intervene,  most  distant.  At  the  time  when 
one  merchant  died,  a  foreign  realm  intervened  between  the  king's  dominions 
and  the  town  whence  that  merchant  came :  since  he  was  settled  at  the 
greatest  distance,  his  stock  must  be  kept  ten  years.  Afterwards,  that  king 
happening  to  conquer  both  realms,  and  some  merchant  from  the  same  town 
dying,  his  slock  may  be  appropriated  after  keeping  it  one  year,  since  the 
place  is  now  included  in  the  king's  own  dominions.  This  would  be  a  great 
disparity. 

The  difficulty  may  be  reconciled  on  the  opinion  of  Raghttkakdaka, 
delivered  in  the  Udvdhatatwa,  in  explanation  of  the  term  "  different  country ." 

XXVI. 
Vrihat'MjSNV : — Where  language  differs,  and  where  a  mountain  or 
great  river  intervenes,  it  is  called  a  different  country. 

2.  However  near,  countries  parted  by  a  river  of  the  same  name  are 
called  distinct  countries  by  the  self-existent  himself: 

3.  And  so  are  countries  whence  intelligence  is  not  received  in  ten 
nights. 

XXVII. 
VbihASPATI  : — Some  call  the  space  of  sixty  y6janas  a  distinct  country ; 
some,  the  space  of  forty  ySjanas;  others  again,  the  space  of  thirty 
ySjanas. 

To  reconcile  the  distinctions  grounded  on  lant^uage  and  on  distance, 
KAGHUHAKnAiYA  thus  explains  the  texts:  if  the  three  circumstances  of 
difference  exist,  the  countries  are  distinct  within  the  distance  of  thirty 
ydjanas  ;  or  if  two  exist,  and  the  distance  be  greater  than  thirty  yif4Htas  ; 
or  if  one  exist,  and  the  distance  be  not  less  than  forty  yfyanas :  but  within 
sixty  ybjanaSf  if  the  language  does  not  differ,  ^nor  a  mountain  or  great  river* 
intervene,  it  is  not  a  foreign  country :  so  the  Smddhi  Chintdmeni. 

Consequently  this  is  intended  by  the  term  distant:  if  two  of  the  dr* 
cumstances  mentioned  exist,  and  the  distance  exceed  sixty  ybjanas,  the 
country  is  more  distant ;  and  if  the  three  exist,  most  distant :  but  one  of 
those  circumstances  must  almost  ever  occur  where  the  distance  exceeds 
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sixty  ybjanas.  "  However  near,  Ac."  (XXVI 2)  ;  however  near,  (within  the 
space  of  forty  ybjanoB ;)  if  the  name  of  the  countries  differ,  and  a  river 
int-ervene,  they  are  called  different  countries.  Some  thus  explain  the  texts. 
Bat  others  hold,  that,  if  a  river,  or  large  body  of  water,  of  the  same  name 
with  the  countries,  intervene,  (such  as  the  river  Sindhu  and  others,)  the 
countries,  however  near,  are  called  distinct  countries :  thus  the  eastern  bank 
of  the  dangerous  river  Sindhu  and  is  a  different  province  from  the  western 
bank,  both  provinces  bearing  the  same  name  with  the  river :  and  so 
Fdnchanada  or  the  region  of  Jive  rivers,  (meaning  the  Sindhu  and  other 
streams,)  is  the  name  of  a  country. 

"  And  so,  whence  intelligence,  Ac."  (XXVI  2)  :  this  must  be  under- 
stood as  a  description  similar  to  the  distance  of  sixty  ybjanas.  Or  it  may 
J)e  thus  explained :  a  place  within  a  country  of  the  same  name  is  distant ;  no 
other  country  intervening,  a  bordering  province  is  more  distant ;  another 
country  intervening,  the  remoter  province  is  most  distant:  thus  north 
Bd^dha*  is  distant  from  south  Bd^i'ha  ;  Magoil^ha  is  more  distant ;  CdH, 
most  distant.  Many  other  cases  may  occur,  but  these  may  be  settled  in  a 
similar  mode  under  the  texts  quoted. 

What  is  the  rule  if  the  merchant's  place  of  abode  were  near  P  The  stock 
must  be  kept  so  long  as  the  heir  be  expected  to  appear.  In  fact,  on  all 
occasions,  sufficient  time  should  be  allowed  :  a  specifick  period  is  merely 
mentioned  illustratively.  Th&  king  may  appropriate  the  stock  of  a  deceased 
trader,  at  the  expiration  of  one  year,  after  ascertaining  from  his  kinsmen  in 
the  same  town,  that  there  is  no  heir  in  a  distant  country,  if  it  were  supposed 
that  such  an  heir  existed.  But  if  it  happen  that  an  heir  afterwards  appear, 
and,  proving  his  right  of  inheritance,  claim  the  stock,  what  shall  be  done  in 
that  case  P  Without  relying  on  the  king's  property  in  that  stock,  it  should 
be  delivered  to  that  heir,  even  though  it  have  been  given  to  some  other 
person  ;  for  a  gift  without  ownership  is  void.  Let  it  not  be  objected,  that 
the  king  is  consequently  guilty  of  theft ;  for  there  is  no  theft  in  disposing  of 
property,  not  knowing  it  to  belong  to  another. 

Shall  the  king  pay  interest  or  not  P  He  shall  not  pay  interest ;  the 
text  of  Saicvebta.  (Book  I,  V.  Ixxii)  forbidding  interest  on  a  sum  which 
was  not  originally  known  to  be  due. 

It  must  be  noticed,  that  a  specifick  time  is  appointed  by  Sages  for  the 
custody  of  stock  by  the  king ;  but  no  specified  period  being  appointed  for 
the  custody  of  it  by  a  partner  or  a  stranger,  the  principal  stock  would  be 
annihilated  if  such  person  were  entitled  to  a  tenth  part  of  it  for  every 
moment  of  its  custody  :  therefore  one-tenth  part  of  it  shall  be  received  for 
the  custody  of  the  stock  until  it  be  sold ;  but  if  it  be  abandoned  in  the  inter- 
val, wages  only  shall  be  received.  If  it  happen  that  the  goods  are  sold  the 
next  day  after  they  were  bought,  a  tenth  part  shall  be  received  even  for  one 
day's  custody ;  and  the  same  allowance  must  necessarily  be  admitted,  even 
for  one  year's  custody,  if  the  sale  be  made  at  that  interval  of  time  ;  for  no 
specifick  period  having  been  appointed  for  custody,  a  share  cannot  be  allowed 
on  that  account.  Custody  by  the  king  has  been  ordained,  not  the  transac- 
tion of  business  regarding  the  stock  ;  but  if  the  business  be  transacted  by 
the  king's  own  choice,  through  the  channel  of  his  officers,  he  shall  receive  a 
greater  proportion  of  the  stock. 


*  Pronounced  Hdr;  the  region  west  of  the  Bhd^irafki  river. 
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Sect.  II. — On  Partnership  among  Priests  jointly 
officiating  at  holy  Rites. 

XXVIIL 

NAreda  :— Should  a  priest  officiating  at  holy  rites  be  disabled,  let 

another  in  like  manner  perform  his  work,  and  receive  from  him  the 

stipulated  share  of  the  gratuity. 

"Disabled;"  the  term  is  so  explained  in  the  Retndcara  and  Tivdda" 
Chintdmeni,  The  expression  "in  like  manner/'  extends  the  law  of 
commerce  to  this  case  :  but  in  commerce,  if  one  partner  be  disabled,  his  work 
shall  be  performed  by  another ;  and  Baghukandaha,  in  the  Malamdsa 
tatvoa,  admits  the  extension  of  the  law  for  secondary  cases  to  the  primary  or 
principal  case.  In  the  former  text  (XVIil)  the  same  word  signifies  "  dis- 
abled ;'*  and  the  sequel  expresses,  that  "  the  heir  shall  undertake  the  work." 
The  exposition  therefore  appears  accurate. 

"  Another;"  his  son  or  other  heir;  on  failure  of  an  heir,  a  partner  able 
to  perform  the  work  ;  or  if  there  be  none  such,  a  stranger.  This  must  be 
understood,  as  it  has  been  i^ready  declared  tit  Vie  preceding  section:  but  the 
substitute  does  not  receive  wages  as  in  commerce,  for  he  would  be  a  hireling 
if  he  received  wages  generally ;  and  a  reward  equal  to  a  tenth  part  is  not 
proper  in  this  case.  Thus  a  priest,  engaged  in  a  sacrifice,  falls  sick  after 
the  first  day ;  afterwards,  a  substitute  performs  his  work  during  ten  days  ;  if 
the  substitute  received  a  tenth  part,  and  the  priest  first  engaged  received 
the  whole  of  the  residue,  their  rewards  would  be  very  disproportionate  :  but 
in  commerce  there  is  no  such  disproportion,  for  the  substitute  is  paid  by  the 
trader  out  of  his  own  stock.  On  this  consideration  the  Sage  propounds  the 
reward  :  "  and  receive  from  him,  Ac. ;"  meaning,  that  the  law  of  commerce 
is  not  extended  to  this  part  of  the  case. 

"  Stipulated ;"  what  has  been  stipulated  by  the  substitute  for  tlie  per- 
formance of  the  work,  and  has  been  promised  by  the  priest  who  was  first 
engaged. 

XXIX. 

Vrihaspati  : — So,   if  one  of  several  persons,   jointly  engaged  in 

sacrifijcmg  or  other  work,  should  be  disabled  from  acting  in  it,  let 

his  part  of  it  be  performed  by  a  kinsman,  or  by  all  the  other 

associates. 

"  Work ;"  sacrifice  or  the  like.  The  Retndcara* 

MiSBA  inserts  this  text  with  an  observation,  that  ^  YbIhaspati  declares 
the  law  generally."  It  is  inserted  by  both,  under  the  title  of  Priests 
officiating  at  holy  rites  :  the  inference  will  be  mentioned. 

So,  if  one  of  several  persons  jointly  engaged  in  commerce  or  other 
business  by  a  man  disqualified  through  incapacity  or  otherwise,  should  be 
disabled  from  acting  in  it,  his  part  of  it  should  be  performed  by  a  kinsman ; 
or,  on  failure  of  a  kinsman,  by  all  the  other  associates.  Such  is  the  meaning 
of  the  text. 

It  may  be  so  in  commercial  cases ;  but  how  should  that  be  done  in  the 
instance  of  a  sacrifice  P  for,  a  sacrifice  being  performed  for  the  benefit  to 
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tocrue  therefrom,  it  i»  oontrary  to  rule  that  the  work  of  one  should  he  per- 
formed by  another ;  and  two  such  rites  cannot  be  performed  at  onoe  by  the 
same  person,  since  it  is  forbidden  to  perform  at  ouce  two  rite«  of  a  different 
nature.  The  answer  is,  it  may  be  performed  according  to  the  distinctions  of 
sacrifice  :  if  a  hundred  thousand  sscrifices  be  undertaken,  five  or  six  persons 
being  engaged  to  officiate  as  Hbtd,  or  reader  of  the  EXgydda^  should  one  be 
disabled,  his  part  of  the  work  may  be  performed  by  the  others  ;  and  all  admit 
that  the  Hbti  may  officiate  as  Brahma^  or  superintending  priest. 

If  this  text,  expressing  work  generally,  be  considered  by  MlBXA  as 
relating  to  all  cases,  whether  commercial  or  otherwise,  why  has  it  not  been 
inserted  in  the  first  section  on  Partnership  among  Traders  ?  The  answer  is, 
it  is  inserted  here  to  show  that  such  a  rule  exists  in  regard  to  partnership 
among  priests  officiating  at  holy  rites.  It  should  not  be  objected,  that  this 
text  relates  to  commerce  only,  because  it  coincides  with  the  text  of  NAbsda 
on  the  subject  of  commerce  (XVIII).  Its  application  to  holy  rites,  deduced 
from  the  comprehensiveness  of  the  expression,  cannot  be  abandoned  ;  and  all 
difficulties  are  removed  by  admitting  this  rule  in  partnership  among  officiat- 
ing priests.  Sakc*ha  and  Lic'hita  concur  also  in  directing  the  substitu- 
tlon  of  a  kinsman. 

XXX. 

Sanc'ha  and  Lic'hita  : — If  an  officiating   priest  die  before   the 

sacrifice  be  completed,  his  kinsman  sprung  from  the  same  original 

stock,  or  his  papil,  shall  complete  his  part  of  the  work  ;  but  if  he 

have  no  kinsman,  let  another  priest  be  engaged. 

It  is  implied,  that  his  kinsman,  or  pupil,  should  complete  his  part  of 
the  work  as  a  favour  conft»rred  on  him  :  if  they  do  not  perform  it,  another 
person  must  be  sought.  The  next  in  succeiision  need  not  be  selected,  as  in 
cases  of  inheritance ;  for  the  same  rule  of  4tii(fstittUion  is  applied  by  Vbihas- 
PATI  to  the  other  associates,  and  the  law  is  the  same  in  commercial  cases. 
But  if  they  require  a  share*of  the  gratuity,  it  must  of  course  be  given. 

Is  not  the  text  supurfiuous ;  for,  the  general  law  acquires  that,  if  the 
father  be  disabled,  the  son  must  perform  what  should  have  been  done  by 
him  ?  No :  for,  should  the  sacrificer  say,  '*  this  man  has  fallen  sick,  I  ap* 
point  another  to  perform  his  part  of  the  work,  his  son  shall  not  perform  it ;" 
the  text  would  serve  to  prevent  such  conduct.  It  therefore  appears,  that, 
if  a  priest  engaged  to  officiate  at  solemn  rites  be  disabled,  the  substitute 
should  be  appointed  by  him.  The  priest  being  bound  to  perform  the  rites 
by  an  engagement  in  this  form,  '*  I  will  act  according  to  the  best  of  my 
knowledge  ;"  should  he  be  disabled,  it  is  proper  that  he  should  provide  the 
substitute ;  otherwise  he  would  be  guilty  of  a  moral  offence,  not  effecting  the 
work  he  had  engaged  to  perform  :  and  it  must  be  understood  that  the  form 
of  appointment  is  this  :  "  I  engage  you  to  perform  such  a  work  undertaken 
by  me." 

XXXI. 

Yajnyawalcya  2— a  man  of  crooked  ways  let  the  other  partners 

expel  without  profit ;  and  let  a  partner  unable  to  act  appoint  another 
man  to  act  for  him :  this  law  is  declared  for  partnership  among 
priests  who  jointly  officiate  at  holy  rites,  and  among  husbandmen 
or  artificers. 

Tt 
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This  shows,  that  the  person  unable  to  act  should  make  the  appoint- 
ment :  in  commerce,  the  substitute  should  be  chosen  by  him,  not  by  the 
other  parlners  ;  and  that  law  being  extended  to  partnership  among  priests^ 
by  the  terms  of  the  text,  it  appears  that  the  person  who  is  unable  to  act 
should  appoint  the  substitute. 

Vachbspati  BhattAchIbta  holds,  that  another  priest  should  be 
engaged  by  the  sasrificer,  if  the  priest  first  engaged  be  defiled;  for  his  defile- 
ment disqualifies  him  for  appointing  a  substitute.  Even  in  other  similar 
cases,  another  priest  should  be  appointed  by  the  sacrificer.  But  it  ts  not 
incongruous  to  say,  tliat  another  priest  should  be  appointed  with  the  appro- 
bation of  the  priest  first  engaged. 

If  the  son  or  pupil  of  the  person  who  is  unable  to  act  be  not  equally 
skilled  with  the  father  in  performing  the  rites  undertaken,  the  sacrificer 
may  reject  him :  such  is  the  induction  of  common  sense.  But  if  the  person 
appointed  by  the  officiating  priest  be  equally  capable  with  himself,  he  should 
not  be  rejected  :  or  if  the  sacrificer  cannot  produce  a  person  superior  to  him 
who  was  selected  by  the  officiating  priest,  then  also  the  person  engaged  by 
the  officiating  priest  shall  perform  the  work :  or  should  the  officiating  priest 
provide  a  substitute  equal  to  himself,  and  the  sacrificer  provide  one  superior 
to  him,  even  then  the  person  provided  by  the  officiating  priest  shall  perform 
the  work  ;  for  it  is  not  proper  that  the  sacrificer  should  now  require  a  person 
of  superior  qualifications.  In  the  same  mode,  further  rules  may  be  esta- 
blished. 

XXXIL 

Menu: — If  an  officiating  priest,  actually  engaged  in  a  sacrifice,  aban- 
don his  work,  a  share  only  in  proportion  to  his  work  done  shall  be 
given  to  him,  by  his  partners  in  the  business,  out  of  their  common  pay. 
If  he  abandon  his  work,  by  reason  of  sickness  or  the  like,  a  share  of  the 

sacrificial  fee  shall  be  given  to  him  in  proportion  to  his  work  done. 

The  Retndcara. 

So  likewise  Vachbspati  and  Cdll6oabhatta.  But  if  he  wickedly 
abandon  his  work,  a  distinction  is  taken,  which  will  be  mentioned. 

XXXIII. 
Menu: — But  if  he  discotinue  his  work  vntJwut  fraud j  afler  the  time  of 

giving  the  sacrificial  fees,  he  may  take  his  full  share,  and  cause 

what  remains  to  be  performed  by  another  priest- 

In  sacrifices  and  other  holy  rites  celebrated  according  to  the  forms  of 
MADHTANDiyA,  the  fees  are  directed  to  be  paid  in  the  middle  of  the  cere- 
mony. In  such  a  case,  if  an  officiating  priest  be  disabled  after  the  payment 
of  the  fees,  he  may  take  his  full  share,  and  cause  the  work  to  be  completed 
by  another.  Snch  is  the  exposition  of  Citll^cabhatta;  but  Misba,  giving 
the  same  exposition,  explains  "  another  priest,"  a  son,  &c. :  this,  however, 
may  be  understood  as  also  intended  by  CuLLtiCABHATTA. 

'' His  full  share ;"  his  share  on  a  partition  with  the  other  officiating 
priests.  If  there  be  no  son,  what  shall  be  done  P  It  should  not  be  said 
that  causing  the  work  to  be  performed  by  another,  the  disabled  priest  should 
give  hira  wages :  or  if  he  perform  it  as  a  favour,  there  is  no  objection  to  the 
omission  of  wages:  but  the  expression  " he  may   take  his  full  share,'' 
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supposes  the  work  to  be  completed  by  his  own  son.  Were  it  so,  the  text 
would  be  superfluous.  Nor  should  it  be  said  that  the  text  intimates  this 
distinction ;  if  the  disability  arise  before  the  fees  are  paid,  the  sacrificer 
should  engage  another  priest,  and,  dividing  the  gratuity,  pay  a  share  to  each ; 
but  if  the  fees  have  been  paid,  the  pnest  who  has  received  bis  fee  may 
appoint  another  selected  by  himself.  There  is  no  ground  for  a  distinct 
preferable  right  of  the  officiating  priest  and  sacri6cer,  to  appoint  the  substi- 
tute before,  or  after,  the  payment  of  the  fee.  Until  the  sacrifice  be  com- 
pleted, there  is  apprehension  of  failure  in  the  ceremony ;  else  what  remain, 
need  not  be  performed. 

To  this  question  some  reply,  the  fee  received  by  the  officiating  priest 
becomes  his  absolute  property.  How  should  the  substitute,  atterwards 
completing  the  work,  be  entitled  to  receive  a  share  of  it  from  him  ;  for  the 
sacrificer's  act  of  religion  would  be  impaired,  if  he  gratified  one  priest  out  of 
the  property  of  another  P  Therefore  should  a  person  different  from  the  son 
or  other  heir  complete  the  work,  he  is  entitled  to  receive  some  additional 
recompense  from  the  sacrificer.  The  fee  for  a  specifick  part  of  the  ceremony 
having  been  already  paid,  how  should  a  gratuity  be  afterwards  payable  to 
the  substitute,  since  it  is  not  ordained  by  the  law  ?  This  objection  is 
wrong ;  for  the  general  law  shows  that  fees  should  be  paid  by  way  of 
recompense. 

XXXIV. 

Pur&na : — The  man  who  obtains,  by  false  pretences,  a  Brahmana^s 

recital  of  holy  texts,  or  pays  not  the  due  reward,  will  certainly  go 

to  a  region  of  torment. 

This  is  moral  law,  not  the  law  of  judicial  procedure ;  consequently, 
should  the  sacrificer  defy  hell,  whence  shall  the  substitute  who  completes  the 
work  obtain  his  wages  P  Labour  unrewarded  is  not  consistent  with  judicial 
law.  Should  he  not  therefore  receive  a  recompense  from  the  officiating 
priest  t  and  even  though  a  gratuity  be  givon  to  him  by  the  sacrificer,  shall 
he  not  receive  a  share  of  the  fee  from  the  officiating  priest  ?  Since  MsKir 
directs  that  the  priest  first  engaged  may  take  his  full  share,  a  fee  by  way  of 
recompense  from  the  employer,  being  required  by  moral  law,  should  also  be 
established  as  requisite  under  the  law  of  judicial  procedure ;  for  the  text 
intends  it.  But  when  a  son  is  the  substitute,  he  is  sufficiently  recompensed 
by  the  gratuity  paid  to  the  father ;  consequently  there  is  no  difficulty,  even 
though  another  fee  be  not  paid. 

The  substitute  should  be  appointed  by  the  officiating  priest,  even  in  this 
case  (namely,  where  the  fees  have  been  already,  paid)  ;  for  he  has  agreed  to 
perform  the  work :  but  if  the  priest,  not  afraid  of  violating  his  engagement, 
refuse  to  appoint  another  person,  let  the  sacrificer  engage  another  priest, 
that  his  business  may  be  effected ;  whether  it  be  a  sacrifice  according  to  the 
forms  of  Madhtakdika,  or  other  solemn  rites,  such  as  the  j^StUhwma  and 
the  like.  In  this  case,  if  the  fee  have  not  been  already  paid,  the  share 
should  be  subdivided  ;  but  if  it  have  been  paid,  it  is  obvious  that  the  full 
share  shall  he  retained,  and  a  separate  recompense  he  gwen  to  the  substitute. 
It  should  not  be  argued,  that  the  act  is  perfect  at  the  moment  when 
the  sacrificer  has  engaged  the  priests.  As  hunger  is  not  satisfied  before 
victuals  are  prepared,  merely  by  commencing  their  preparation;  so  the 
benefit  of  solemn  rites,  yet  unperformed,  is  not  secured  by  the  mere 
undertaking. 
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Payment  of  fees  in  the  middle  of  the  is  ceremony  now  practiited,  in 
conformity  with  the  opinion  of  Raghunandana,  at  the  JJtirgdpi^d^  and 
other  fentivala :  the  same  form  should  be  there  observed  in  regard  to  the 
appointment  of  priests  ;  for  the  reason  of  the  law  is  equally  applicable.  * 

MxNtr  himself  propounds  the  shares  in  particular  sacrifices,  as  an  example 
of  the  distribution  of  fees,  to  which  the  expression  '*  bis  full  share*'  alludes. 

XXXV. 

Menu  : — Where,  on  the  performance  of  solemn  rit«is,  a  specifick  fee  is 
ordained  fur  eaoh  part  of  them,  shall  lie  alone  who  performs  tliat 
part  receive  the  fee,  or  shall  all  the  priests  take  the  perquisites 
jointly? 

2.  At  some  holy  i^ea^  let  the  Adhwaryuy  or  reader  of  the  Yoqurveda^ 
take  the  car,  and  the  BraJmiay  or  superint^ding  priest,  the  flesi 
horse ;  let  the  HitOj  or  reader  of  the  Rigveda^  take  the  oihefi'  horse, 
and  the  Udgaia^  or  chanter  of  the  Samdveda,  receive  the  carriagei 
in  which  the  purchased  materials  of  the  sacrifice  had  been  brought* 

3.  A  hundred  cows  being  distributable  among  sixteen  priests^  the  four 
chief,  or  first  set,  are  entitled  to  near  half,  or  forty-eighl ;  the  next 
four,  to  half  of  that  number ;  the  third  set,  to  a  third  part  of  it ; 
and  the  fourth  set,  to  a  quarter. 

At  those  solemn  rites,  in  which  specifick  fees  are  ordained  to  be  paid  for 
eaoh  part  of  them  at  the  commencement  and  so  forth,  shall  he  alone,  for 
whom  the  fee  is  paid,  take  it ;  or  shall  he  receive  a  deduction  only,  and  all 
the  priests  take  and  divide  the  perquisites  ?  On  this  doubt,  the  legislator 
propounds  this  text  (XXXV  1).  Cull^cabhatta. 

"  He  alone  who  performs  that  part  shall  receive  the  fee  ;*'  where  speci- 
fick fees  are  ordained  by  law  for  each  part  of  the  rites,  payable  to  the  persons 
officiating  as  Brahma  and  so  forth,  they  shall  receive  those  several  gratuities, 
whatever  be  the  amount ;  and  not  throw  the  fees  together,  and  divide  the 
whole.  The  import  of  the  subsequent  phrase,  *'  take  the  perquisities  jointly," 
will  be  explained  hereafter.  How  much  shall  be  the  fee,  for  whom,  and  at 
what  sacrifice  P  To  illustrate  this,  he  himself  instances  one  case :  on  prepar- 
ing the  sacrificial  fire  for  those  who  follow  certain  ^tde*hds  of  the  rdda,  a 
car  should  be  given  to  the  Adhwaryu  ;  a  fleet  horse  to  the  Brahma  ;  and  the 
carriage  in  which  the  moon-plant  was  brought  to  the  TTdgaii  :  therefore, 
lest  the  perspicuity  of  the  rule  be  obscured,  whatever  fee  is  directed  on 
whatever  account,  that^  and  no  other,  shall  be  paid.     So  Cull^cabhatta. 

"  Those  who  follow  certain  sdc^hds  of  the  Veda  /"  those  who  stud  j 
certain  ^sde^hds  of  the  Vida»  "  On  preparing  the  sacrificial  fire ;"  on  prepar« 
ing  it  for  oblations  to  fire. 

The  Adhwaryu  and  the  rest  are  distinct  offi<uating  {Hriests,  whose  duties 
a/e  well  known.  The  Brahma  and  others  shall  not  have  a  share  of  the  oar  ; 
nor  the  Adhwaryu  and  the  rest,  a  share  in  the  value  of  the  Brahmd^s  horse. 
CiTLLuCABHATTA  mentions  Sk  fleet  horse,  to  show  the  relative  inferiority  of 
these  priests  in  the  order  in  which  they  are  mentioned.     If  there  be  qo 
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speoifiok  fee  for  each  part  of  the  rites,  a  partition  shall  be  made  as  suggested 
by  the  text,  '*  all  the  priests  shall  take  the  perquisites  jointly."  He  states 
a  case  as  an  instance  of  partition  :  where  four  sets  of  priests  oflBciate,  the 
second  set  h  entitled  to  half  of  what  is  reoeiTsble  by  the  chief  set,  and  so 
forth.  The  third  sat  is  entitled  to  a  third  of  what  is  receivable  by  the  first 
sety  not  to  a  third  of  the  whole ;  for  the  first  and  second  set  having  received 
throe-fourths,  a  third  of  the  whole  cannot  be  paid  out  of  a  quarter  only. 
Therefore  the  text  must  be  understood  to  mean  a  third  of  what  is  receivable 
by  the  first  set :  hence  it  amouuts  to  something  more  than  half  a  quarter 
added  to  a  quarter  of  this  fraction ;  and  more  than  three  quarters  added  to 
half  a  quarter  of  the  whole  sum  have  been  distributed :  a  trifle  remains, 
somewhat  less  than  half  a  quarter;  but  the  fourth  set  ought  to  receive  a 
quarter  of  half  the  sum,  or  a  quarter  of  the  share  receivable  by  the  chief  set ; 
that  isy  half  a  quarter  of  the  whole :  yet  there  remains  not  so  much.  This 
difficulty  is  reconciled  by  Citll^cabhatta,  Chakdkbwaju,  YIchsspati. 
M18BA  and  others.  The  word  arddha  in  the  masculine  gender  is  employed 
in  the  sense  of  a  part  in  general,  whether  more  or  less  than  half,  as  noticed 
by  AlciBA  I  from  the  context,  it  must  of  course  signify  something  less  than 
half ;  and  it  signifies  a  part  ttearly  equal  to  half^  for  it  is  a  rule,  that  equal 
parts  are  understood  when  the  proportion  is  not  specified ;  thus  they  reconcile 
the  distribution.  At  i\i^  jy&tiBhthma,  sixteen  ofBciatihg  priests  are  required 
by  the  law  :  there  the  Ubtd,  Adhworpi^  Brahma  and  Udgdtdj  are  the  four 
chief  persons,  or  firti  $et^  entitled  to  half  the  fee ;  and  the  fee,  directed  by 
holy  writ,  consists  of  a  hundred  cows :  an  equal  part  would  amount  to  fifty ; 
something  less  than  that,  or  forty-eight  cows,  shall  be  received  by  the 
Jdhwaryu  and  the  rest.  The  next,  namely  the  Maitrdvaruni  PrestUdy 
Brdhmendeheh'haniif  and  Freiifr^stbta,  who  are  entitled  to  half  of  what  is 
received  by  the  first  set,  aocordinff  to  all  readings  of  the  text,  (which  differ 
in  form,  not  in  substance,*)  shalT  receive  twenty-four  cows ;  the  difficulty 
being  here  reconciled  by  allotting  something  less  than  a  quarter.  The  third 
set,  consisting  of  the  jiehch^hdvaea^  IThhtd,  AgiMhra^  and  FrHiherid^ 
shares  a  third  part  of  what  is  receivable  by  the  first  set,  or  sixteen  oows ; 
and  eighty-eight  cows  have  been  thus  distributed :  the  fourth  set,  consisting 
of  the  Ordva,  Unnita^  Fbtd^  and  Swabrdhmanya,  shares  a  quarter  of  what 
was  receivable  by  the  chief  set,  or  twelve  cows :  thus  the  hundred  cows  are 
distributed.    The  same  form  is  to  be  understood  in  all  cases. 

AdhwaryUy  ^e.  are  sixteen  denominations  of  persons  engaged  for  the 
several  parts  of  the  solemn  rites  of  sacrifice  and  so  forth,  explained  in  the  law 
concerning  religious  ceremonies.  Disputes  among  them  occur  at  the  time 
of  appointment,  not  at  the  time  of  distributing  the  fees;  for  the  law  has 
obviated  disputes  concerning  the  distribution.  Each  should  be  appointed 
to  that  part  of  the  ceremony  for  which  be  is  qualified ;  or  he  may  be  admit* 
ted,  through  favour,  to  an  office  for  which  he  is  less  fit. 

The  distribution  of  cows  at  the  jyitUhtbma^  as  mentioned  by  Ciili>6oa- 
BHATTA  and  others,  is  .not  merely  grounded  on  the  reason  of  the  law ;  but 
the  law  itself  ordains  such  a  distribution. 

•  Tud  ariihahhigah;  entitied  to  half  of  tkal  nrnnber;  to  bdf  of  that  hslf ,  a  phrsse 
BimiUr  to  that  of  "  ikreenod  by  a  ikreML"  Misiba  roidt  tttdarddkmah ;  and  notieet  anotlrar 
resdiiif  dwitijfkHth:  the  kit  h  howeTor  pertiiient,  for  the  term  may  well  dgnify  entitled  to 
one  part  in  two.  The  first  reading  is  approved  by  CRANniswAaA  and  Citlu$oakutta. 
(/  kwe  tran^mrtd  tkem  r^mmrHfron  tke  twl  ta  a  note^  fbr  the  foJte  of  avoiding  too  Um^  an 
tfUerrvption  ofthewUence*] 
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XXXVI. 

Srauta  Catyayana:— Twelve  to  each  of  tlie  first  set,  six  to  each  of 

the  second,  four  to  each  of  the  third,  and  three  to  each  of  the  last. 

This  supposes  four  priests  in  each  set.  It  must  be  noticed,  that  if 
priests  be  engaged  for  the  first  and  second  sets,  and  the  others  be  personated 
by  grass,*  the  whole  fee  should  be  divided  into  three  parts,  of  which  two 
should  be  given  to  the  chief  set,  and  one  to  the  second :  for  the  law  shows, 
tliat  the  second  set  should  have  half  the  quantity  received  by  the  first.  So, 
if  the  first  and  third  sets  only  join  in  the  work,  the  fee  should  be  divided 
into  four  parts ;  of  which  three  should  be  given  to  the  first  set,  and  one  to 
the  third  :  or,  if  t}ie  concert  be  only  between  the  first  and  fourth  sets,  the 
fee  should  be  divided  into  five  parts,  of  which  four  should  be  given  to  the 
first,  and  one  to  the  fourth  set :  if  the  second  and  third  sets  only  unite  in 
performing  the  rites,  the  fee  should  be  divided  into  five  parts ;  of  which 
three  should  be  given  to  the  second  set,  and  two  the  third.  If  the  Second 
and  fourth  sets  only  officiate,  the  distribution  is  the  same  which  is  made 
when  the  first  and  second  only  act.  If  the  third  and  fourth  sets  only  offi- 
ciate in  the  joint  work,  the  fee  should  be  divided  into  seven  parts;  of  which 
four  should  be  given  to  the  third  set,  and  three  to  the  fourth :  so  if  the  first, 
second,  and  third  sets  act  together,  tlie  fee  should  be  divided  into  eleven 
parts  ;  of  which  six  belong  to  the  first  set,  three  to  the  second,  and  two  to 
the  third :  if  the  first,  third,  and  fourth  sets  only  officiate  together,  the  fee 
should  be  divided  into  nineteen  parts ;  of  which  twelve  belong  to  the  first 
set,  fourth  to  the  third,  and  three  to  the  second  :  if  the  first,  second,  and 
fourth  setii  only  act  together,  twenty-eight  shares  should  be  distributed  ; 
of  which  sixteen  to  the  first  set,  eight  to  the  second,  and  four  to  the  fourth : 
but  if  the  second,  third,  and  fourth  sets  only  act  together,  thirteen  shares 
should  be  distributed ;  of  which  six  should  be  allotted  to  the  second  set, 
four  to  the  third,  and  three  to  the  fourth.  If  one  priest  only  be  engaged 
for  any  one  of  the  sets,  and  the  others  of  that  set  be  personated  by  grass, 
but  a  competent  number  of  priests  be  engaged  for  the  other  sets,  then,  who- 
ever performs  the  work  of  a  priest  personated  by  grass  shall  receive  his 
share.  This  rule  must  be  admitted  in  regard  to  all  the  sets ;  and  the  same 
method  is  applicable  to  other  sacrifices.  In  fact,  at  this  time,  and  in  this 
province,  the  employment  of  sixteen  officiating  priests  is  little  practised ; 
but  the  employment  of  four,  as  directed  in  the  Orthay-sangrahay  is  frequent. 

XXXVII. 

The  Grihya'SangraJia: — In  gaming,  in  judicature,  in  holy  fasts  and 

solemn  rites,  a  stranger  sees  what  escapes  tlie  observation  of  the 

principal  :  therefore. 
2.  Let  one  be  appointed  to  perform  the  work ;  let  another  hold  the 

book;  let  a  third  expound  questions;  and  thus  let  the  business  be 

conduetod. 

The  first  text  declares  the  motive ;  in  the  second  verse  strangers  are 
distinguished :  '^  let  one  be   engaged  in   the  work,"   namely  the  spiritual 

*  When  a  religions  ceremony  is  performed  by  a  single  priest,  he  places  on  his  right  hand 
fifteen  blades  of  cus^a  grass,  to  personate  the  superintending  priest:  and  at  rites,  which  should 
be  performed  by  four  or  by  sixteen  priests,  the  representatfyes  of  some  of  them  are  similarly 
made  of  grass  if  the  number  of  persons  attending  be  insufficient. 
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teacher ;  and  hf:  officiates  as  Brahma,  or  svperintending  pnesi^  at  the 
performance  of  sacriKce  as.  a  part  of  a  solemn  act  of  devotion.  If  the  prin- 
cipal himself  do  not  perform  the  sacrifice,  the  spiritual  preceptor  officiates  as 
Soid^  preaenting  the  oblations  ;  and  if  the  man  himself  do  nofc  perform 
the  principal  rite,  he  offioiat<;s  as  his  substitute.  One  person  holds  the 
book  :  and  a  bystander  expounds  questions. 

By  "  strangers"  are  denoted  persons  who  attend  for  any  purpose  at 
gaming  and  so  forth ;  but  in  the  performance  of  a  sacrifice,  since  a  text 
ordains  that  persons  should  be  engaged  for  every  part  of  the  business,  their 
appointment  by  name  to  particular  offices  must  be  understood.  Herein 
Kaghukandana  concurs  ;  and  the  learned  say,  that  a  previous  appointment 
made  witli  civility  must  be  understood.  Consequently,  if  it  be  supposed 
that  it  is  solely  meant  to  instance  persons  engaged  y&r  the  performance  of 
riteSy  that  is  applicable  to  those  only  who  are  enumerated.  Therefore,  they 
are  thus  counted  ;  first,  the  person  engaged  for  the  ceremony,  namely  the 
JBrahnidf  for  he  is  appointed  to  check  the  utterance  of  words  unsuitable  to 
the  rites,  and  to  notice  what  is  done,  and  what  is  omitted.  If  the  man  cannot 
perform  the  sacrifice  himself,  then  the  Hotd  is  also  a  person  engaged  for  the 
ceremony  ;  for  he  is  employed  to  recite  texts,  and  to  offer  the  clarified 
butter.  Both,  being  persons  engaged  in  the  work,  are  comprehended  in  the 
same  term.  A  substitute  is  of  two  sorts,  the  Hbtd  and  another  ))erson  ;  we 
have  therefore  said  briefly,  that  both  are  apprehended  in  the  same  term, 
and  that  the  employment  of  four  officiating  priests  is  proper.  In  fact,  the 
Brahma  or  superintending  priest  should  be  considered  as  a  stranger  engaged 
in  the  work  ;  for  the  Hbld  and  substitute  cannot  give  more  attention  than 
the  principnl.  Thus  the  Brahma  notices  what  is  done,  and  what  is  omitted ; 
a  by-stander  notes  the  form ;  and  the  reader^  views  the  book,  for  the  Soid 
cannot  attend  both  to  the  book  and  the  oblations ;  though,  as  representative 
of  the  person  for  whom  the  ceremony  is  performed,  he  should  be  considered 
at  the  principal  in  the  rites. 

Is  not  the  reader  also  appointed  for  the  rites  ?  The  term  "  appointed 
for  the  rites"  must  be  understood  as  intending  a  person  different  from  the 
reader,  in  like  manner  as  one  name  of  kine  may  denote  cattle  of  that  sort,  and 
synonymous  term  in  the  same  sentence  may  intend  cows  only.  .  Or  the 
Brahma  is  useful  and  necessary  to  preserve  due  obedience  to  the  commands 
of  the  Vidas,  that  the  rites  may  have  their  effect,  as  a  pestle  is  necessary^  to 
pound  rice  and  other  grain  ;  but  the  reader  is  only  employed,  on  the  reason 
of  the  law,  to  hold  the  book.  If  a  priest  is  not  found  for  the  employment, 
the  Brahma  may  be  personated  by  grass ;  but  if  the  principal  himself  can 
remember  the  texts,  the  reader  is  not  personated  by  grass.  Thus  "  appointed 
for  the  ceremony,'*  signifies  a  person  employed  as  I'equisite  to  the  effect  of 
the  rites. 

"  Let  a  third  expound  questions  :"  for  example,  when  the  Hbtd  attends 
not,  it  is  asked,  '*  what  is  the  consequence  when  the  Hbtd  does  not  attend  ?'^ 
Or,  after  the  sacrifice  is  begun,  the  reader  says,  "  resting  your  hands  on  the 
ground,  name  the  Earth  inaudibly,"  On  hearing  this  direction,  the  Hbtd^ 
placing  his  hands  on  the  ground,  asks,  **  in  this  manner  ?"  The  by-stander 
replies;  "  even  so,"  or,  "not  so."  Such  answer  is  the  business  of  the  by- 
stander, explained  by  Ambba,  '*  he  who  shows  the  forms."  Let  the  Brahma 
superintend  the  rites,  noticing  whether  the  Hbtd,  through  forgetfulness,  do 
any  thing  contrary  to  proper  form.  Thus  are  four  officiating  priests 
employed.     When   the  work  is    finished,  gifts  shall  be  receiyed  by  them 
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from  the  pereou  for  whom  the  Mcn6oe  i«  perfonnad ;  and  thote  gift«  are 
called  sacrificiia  feet  (dae$hind),  because  of  ability  (dMCihatwm)  to  produce 


By  whom  shall  the  fee  be  received ;  by  one  person  P  or  jointly  by  all  ? 
On  this  doubt  it  is  directed,  under  the  text  of  Mbhu  (XXXVI;,  that  the 
specifick  fee  shall  be  received  by  him  for  whom  it  is  ordained;  but  where  no 
speciiick  fee  is  ordained,  it  shall  be  bhared  among  all  the  priests.  With 
this  the  Ch'handi^aparUiihta  disagrees;  for  it  excludes  the  reader  and  the 
by-stander,  diiectmg  the  fees  to  be  divided  between  the  superintendmg 
priest  and  the  person  who  presents  the  oblatiouA. 

XXXVIII. 
The  Ch'hmdoga-pariiuJUa:— The  reward  which  has  been  ordained 

tor  him  shall  be  given  to  the  Brahm&j  or  mperintending  priesty 

when  the  basiness  is  completed ;  and  where  no  reward  is  declared, 

let  a  vessel  full  of  grain  or  purna  patra  be  given* 
2.     If  another  perform  the  office  of  sacrificer,  he  shall  take  half  the 

sacrificial  fee  ;  but  if  the  principal  himself  perform  both  offices,  he 

shall  give  the  fee  to  another  person. 

It  cannot  be  argued,  that,  Brahma  being  explained  by  Raghvnahda- 
VJL,  in  the  Durgbieava  tattca,  as  bearing  the  general  sense  of  a  pemon  who 
causes  the  rites  to  be  performed,  the  reader  is  entitled  to  a  share  of  the  sh- 
crificial  fee  ;  and,  by  parity  of  reasening,  the  same  follows  in  respect  of  the 
by-stander  also.  In  the  expression,  *'  if  the  principal  himself  perform  both 
offices,"  *'  both,'*  referring  to  what  has  proceeded,  shows,  that  in  the  ca«e  of 
his  performing  both  the  office  oTBrahmd  and  H6id,  the  fee  should  be  given 
to  another  person ;  and  that  argument  would  be  inconsistent  with  what  is 
written  in  the  Saneedra  taiwaj  **  let  him  give  the  fee  for  the  principal  rite  to 
the  teacher  who  superintends  the  rite  ;  but  if  the  H6td  be  a  different  person 
from  the  sacriiioer,  no  specifick  fee  being  mentioned  for  their  separate  offices, 
the  Brahmd  and  Hitd  shall  share  the  sacrificial  fee." 

Some  hold  RAeHUKANDAKA's  meaning  to  be  this :  let  all  the  priests 
share  the  perquisites,  under  the  text  of  Merit  (XXXV  1) ;  but  the  text 
quoted  (XXXVIII  1)  is  a  general  direction,  which  supposes  a  cose  where  no 
reader  is  employed ;  for  the  difficulty  is  removed  by  interpreting  '*  another 
person  "  (XXXVI II  2),  another  teacher  by  book :  and  this  supposes  a  case 
where  the  sacrifice  is  the  principal  rite ;  but  if  it  be  a  secondary  part  of  the 
rites  only,  the  Brahmd  and  the  rest  not  being  employed  in  the  principal 
ceremony,  the  fee  for  that  ceremony  shall  be  received  by  the  reader,  who  is 
employed  in  it.  Shall  not  the  reader,  being  employed  even  in  the  sacrifice, 
receive  a  share  of  the  sacrificial  fee  P  And,  if  this  be  admitted,  is  it  not 
inconsistent  with  the  rule,  that  ''  the  Brahmd  and  JSbtd  shall  share  the 
sacrificial  fee  p  The  answer  is,  where  the  sacrifice  is  only  a  part  of  the 
ceremony,  the  reader  not  being  excluded  from  the  perquisites  of  the  princi« 
pal  rite,  the  fee  for  that  sacrifice,  which  is  only  a  part  of  the  ceremony,  shall 
be  received  by  the  Brahmd  and  others  employed  in  that  alone :  and  here  the 
reason  of  the  law  shows,  that  he  only  who  is  appointed  to  perform  a  speci- 
fick work,  shall  receive  the  specifick  fee  ordained  for  that  work.  If  he  do 
not  cause  that  specifick  rite  to  be  performed,  still  may  it  not  be  said,  that 
there  is  no  obstacle  to  his  receipt  of  the  perquisite,  making  it  a  rule  that  he 
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who  causes  the  principal  work  to  be  performed  causes  the  part  to  be  per- 
fonned,  as  it  is  a  rule  that  he  who  perlbrms  the  principal  work  performs  the 
part  ?  This  question  ««  thus  answered,  let  him  receive  a  share  of  the  sacrifi- 
cial lee ;  but,  in  the  principal  rite,  let  the  subntitute  and  the  Bbtd  receive  a 
share  of  the  gratuity  alloted  for  that  rite.  The  expression  *'  the  Brahma 
and  H6td  shall  share  the  fee,"  is  intended  generally.  Under  the  direction 
for  a  specilick  fee  to  the  Brahmd,  sacrificial  fee  is  shared  by  all  the  priests. 
To  remove  the  inconsistency  with  the  Ch'handdpa-pariSishta,  may  not  the 
text  of  Mbku  be  limited  to  t\\^  jybtishibma  and  similar  sacrifices  ?  No;  for 
MicNU  is  declared  pre-eminent  by  Vhihaspati,  (Book  V,  V.  cccxxxiii),  and 
it  is  regular  to  explain  the  texts  of  other  Sages  accordinf^  to  that  law.  How 
shall  the  partition  be  made  in  this  case  ?  Not  in  the  form  directed  by  the 
text  above  cited,  "  the  four  chief  are  entitled  to  half,  Ac."  (XXXV  8) ;  for 
no  mention  is  made,  in  this  case,  of  chief,  secondary,  and  subordinate  priests. 
Let  it  not  be  objected,  that  such  mention  is  made  in  the  text  last  cited, 
"let  one  be  engaged  in  the  work,  &c."  (XXXVII  2)  ;  for  there  is  no  diffi- 
culty in  considering  that  text  as  merely  intended  for  elucidation.  To  this 
it  is  answered,  the  numbers  stated  for  the  purpose  of  elucidation  must  be 
considered  as  satisfying  that  qui^stion  :  and  there,  the  superintending  priest 
and  the  person  who  presents  oblations  are  first ;  for  they  are  substitutes  for 
the  principal,  and  are  together  mentioned  by  Raohukandana  as  first. 
Thus  the  reader  is  entitled  to  half,  and  the  by-stander  to  a  third,  of  what  is 
receivable  by  the  superintending  priest,  and  by  the  Hbtd .  Consequently 
the  superintending  priest  and  the  Rbtd  shall  each  receive  three  shares,  and 
the  reader  a  share  and  a  half,  of  the  whole  fee  divided  into  eight  shares  and 
a  half ;  the  two  chief  priests  receive  equal  shares,  but  the  by-ttander  receives 
one  share  only :  however,  should  there  be  several  by-standers  engaged  to  at- 
tend the  rites,  the  sacrificer  should  himself  pay  a  gp*atuity  to  the  others ;  for 
the  text  mentions  one  by-stander  only,  **let  a  third  expound  questions*' 
(XXXVII  2). 

Others  again  hold  that  the  words  of  M entt,  "all  the  priests  take  the 
perquisites  jointly,"  relate  to  rites  which  must  be  performed  by  four  priests  ; 
for  that  is  suggested  by  the  subsequent  text  concerning  solemn  rites,  where 
the  plural  number  is  used  (XXXV  3).  But  the  text  of  the  Ch'handbga* 
pariiishta  relates  to  solemn  rites  performed  solely  by  the  Brahma  or  the  like ; 
and  liAGHUNAifDAirA  says,  **  it  intends  generally  the  person  who  causes  the 
rites  to  be  performed,'*  meaning  rites  different  from  sacrifice ;  for,  even  in 
that  case  tlie  payment  of  fees  being  necessary,  that  is  set  forth  in  the  ex- 
pression "  when  the  business  is  completed." 

It  must  be  considered,  that  the  words  of  MEircr,  "  all  the  priests  share 
the  perquisites,"  show  a  partition  of  perquisites  in  all  rites,  since  no  distinc- 
tion is  mention(  d  :  and,  by  the  mention  of  the  chief  or  first  set,  partition  of 
the  perquisite  is  shown  in  solemn  rites  performed  by  sixteen  priests.  The 
word  Brahmd  being  employed  in  the  text  above  cited  (XXXVIII),  be  only 
receives  his  fee  when  the  sacrifice  is  completed  :  and  by  parity  of  reasoning, 
the  same  rule  will  have  force  in  other  cases.  There  is  no  authority  for 
limiting  the  sense  of  the  word  Brahmd :  but  if  it  be  taken  absolutely,  why 
may  not  be  who  causes  the  rites  to  be  performed  receive  a  share  of  the  per- 
quisites P  It  is  fit  that  all  the  priests  employed  in  the  sacrifice  should 
receive  a  share  of  the  perquisites  according  to  their  employments. 

Some  remark  on  the  text,  "  let  him  deliver  the  sacrifick  shed,  and  the 
furniture  of  it;  to  the  officiating  priest/*  that  even  the  furniture  of  the  shed 
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must  be  divided.  But  there  is  no  proof  from  anj  positive  ordinance,  or 
from  settled  usage,  that  he  who  causes  gifts  to  be  made,  has  a  title  in  all 
the  chattels  given  at  a  distribution  of  alms.  It  is  the  current  practice,  for 
the  sacrificer  to  give  separate  gratuities  to  the  superintending  priest,  to  the 
reader,  and  the  rest.  The  sense  of  the  text  quoted  (XXXYIII  1)  is  this : 
whatever  reward  on  whatever  occasion  is  so  ordained  by  the  law,  (at  some 
holy  rites  a  cow,  on  another  occasion  cloth,  or  otherrites  gold,  and  so  forth  ;) 
that  reward  shall  be  gi^eu  when  the  work  is  completed:  and  it  is  applicable 
to  other  rites,  besides  a  sacrifice  performed  according  to  the  forms  of  Mad* 
htanbinI  and  the  like ;  for  there  it  is  directed  that  the  fee  shall  be  paid  in 
the  midst  of  the  solemnity  :  this  is  intimated  by  the  expression  "  on  whatever 
oeeasion.^^  The  specifick  fee  is  not  mentioned,  but  a  reward  shall  be  given 
in  the  form  of  a  pitma  pdira  or  the  like. 

XXXIX. 

The  Gnltya-^angraha  and  PariHshta  prac&sa  define  a  pitma  p&tra  : — 
Eight  handfhls  are  a  cunchi :  eight  cunchUf  a  ptishcala ;  and  four 
pitshcalay  a  pi$ma  pdtra. 

Lawyers  say,  that  a  cunehi  is  a  quantity  of  rice  sufficient  for  one  meal. 
If  the  party  be  unable  to  give  the  p&ma  pdtra  mentioned,  then  the  Ck'han' 
do^a-parUiehta  directs : 

XL. 

Let  him  make  a  prima  p&tra  of  so  much  rice  as  will  satisfy  one  great 
eater,  and  no  less :  this  is  a  settled  rule. 

*'  If  another  perform,  &c."  (XX XVII I  2)  :  it  must  be  understood,  from 
parity  of  reasoning,  that,  if  there  be  others,  a  reader  and  a  by-stander,  even 
they  shall  partake  of  the  fee.  If  the  principal  himself  perform  the  offices 
both  of  Brahma  and  JSotdy  let  him  give  the  fee  to  another  person,  to  the 
reader  and  by-stander.  Or,  if  he  perform  both  his  own  office  and  that  of  a 
stranger,  let  l)im  give  the  fee  to  another  person,  that  is,  to  any  Brahmdna  ; 
otherwise  the  rites  would  be  imperfect. 

XLL 

Sanc'ha  and  Lic'hita  : — If  an  o£5ciating  priest  die,  or  absent  himself  ^ 
let  the  sacrificer  afterwards  engage  another  priest:  the  sacrificial 
fee  belongs  to  the  priest  first  engaged,  or  to  his  heir  ;  but  he  who  is 
afterwards  called  shall  receive  something.  Should  he  absent  him- 
self, giving  notice  of  the  probable  time,  and  of  the  cause  of  his  ab- 
sence^ let  the  sacrificer  wait  that  time,  and  not  perform  the  ceremo- 
ny with  another  priest :  but  if  he  be  hurried,  he  may  cause  that 
sacrifice  to  be  finished  by  another;  and  the  absent  priest,  who  is 
forsaken,  shall  receive  some  trifle  as  a  token  of  respect  Should  the 
officiating  priest  wilfully  absent  himself,  though ^forbidd^,  while 
the  ceremony  is  incomplete,  he  shall  be  fined  a  hundred  panas :  or 
if  he  be  a  grievous  otfenderj  the  family-  priest  shall  he  amerced. 
To  priests  encraged  to  officiate  at  solemn  rites,  but  afterwards  found 
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to  be  afflicted  by  diseajse,  degraded,  insane^  of  ill  fame^  or  disabled 
by  age,  favour  should  be  shown  ;  but  other  priests  should  be  appoint- 
ed  in  their  stead.  If  the  officiating  priest  wilfully  desert  the  sacrifi- 
cer,  who  is  not  a  degraded  person,  nor  otlienoise  disqualified^  he 
shall  incur  an  amercement  of  two  hundred  panas  :  and  so  shall  the 
sacrificer,  who  forsakes  the  officiating  priest,  though  he  be  not  de- 
graded, nor  otherwise  incapable  of  acting.  But  a  man  should  readily 
forsake  an  ignorant  or  foolish  priest,  though  he  be  not  degraded ; 
and  a  priest  may  abandon  a  sacrificer  who  gives  not  due  rewards^ 
even  though  otherwise  void  of  offence. 

It  has  been  already  said,  that  if  the  ofBoiating  priest  be  disabled,  his 
work  should  be  finished  by  another  person :  the  Sage  now  declares  the  rule, 
when  a  priest  engaged  to  officiate  does  not  attend,  "  let  the  sacrificer  after- 
wards engage  another  priest."  If  he  be  accidentally  delayed  in  coming 
from  his  houde,  or  if  the  sacrifioer  should  hear  that  the  priest  has  gone  to  a 
another  town  without  giving  notice  that  a  delay  in  his  attendance  may  be 
expected,  then  another  priest  may  be  appointed.  But  Ghandbbwaba  ex- 
plains the  text,  *'  If  one  of  several  priests  appointed  to  officiate  at  solemn 
rites  should  die  or  be  disabled,  and  the  sacrificer  engage  another  priest." 
This  (absence)  must  also  be  understood  from  the  terms  of  the  gloss,  "  die, 
or  be  disabled."  Misba  says,  "  if  one  of  the  officiating  priests  die,  let  the 
sacrificer  engage  another  priest:"  and  the  meaning  is,  "if  the  priest  first 
appointed  go  to  another  town,  or  die,  the  fee  belongs  to  him,  though 
another  priest  be  engaged ;  and  the  other  priest,  considered  as  a  stranger, 
shall  receive  some  recompense  in  proportion  to  the* work."  This  appears 
from  the  literal  sense  of  the  Sage's  text,  and  from  the  explanation  given  by 
MlBBA  and  others.  What  recompense  shall  he  receive  ?  a  share  of  the 
sacrificial  fee  ?  or  another  gift  from  the  sacrificer?  if  he  receive  a  share  of 
the  sacrificial  in  proportion  to  the  work,  then  should  the  priest,  afber  being 
engaged  for  the  rites,  absent  himself  on  the  first  day,  he  would  have  no 
share  of  the  sacrificial  fee.  Under  the  exposition  of  Chakdsswaba,  ("  the 
fee  payable  to  the  person  first  called  shall  be  proportioned  to  the  work,  and 
be  received  by  his  lieirs  in  the  case  of  his  death,")  it  is  said  that  a  fee  pro- 
portioned to  the  work  shall  be  received  by  the  person  first  called,  or  by  his 
heir.  Why  is  it  declared  that  "  the  sacrificial  fee  belongs  to  the  priest  first 
engasred  ?"  Should  it  not  rather  be  declared,  as  in  the  text  of  Nabbda 
(XXVIII),  that  "  he  shall  receive  a  share  of  the  gratuity  ?"  This  text  has 
the  same  import  with  tHe  words  of  Nabbda  :  the  former  text  of  Sako'ha 
and  Ltc'hita  (XXX),  directing  the  appointment  of  another  priest,  inti- 
mates a  partition  of  the  sacrificial  fee :  by  mentioning,  in  the  present  text,  that 
the  gratuity  belongs  to  the  priest  first  appointed,  it  is  denoted,  that  if  the 
first  priest  return  after  another  priest  has  been  engaged,  the  first  priest  shall 
perform  the  work :  on  this  consideration,  it  is  directed  that  the  other 
priest  shall  receive  something.  If  the  former  text  (XXX)  relate  to  the 
death  of  the  priest,  how  can  this  part  of  the  present  text  (XL  I)  apply  to  the 
ease  of  absence ;  and  why  has  CHAKnieswABA  explained  it  ^  if  he  die,  &c.  P" 
'^  Die,"  in  the  former  text  (XXX),  may  betaken  in  an  indefinite  sense. 
Then,  the  text  of  Nabbba  coinciding  with  that  of  Sakc'ha  and  Lic'hita, 
the  word  explained  **  disabled"  would  signify  dead  ?  Some  rule  is  necessary 
for  the  case  of  a  priest  unable  to  act :  the  teit  of  Nabbda  cannot  apply  to  a 
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case  of  death ;  for  be  says,  "receive  from  bim  (from  the  first  priest)  the 
stipulated  share.'' 

This  first  rule  being  applicable  to  the  case  of  absence  without  notice, 
the  Sage  delivers  a  second  rule :  "  If  he  abt<ent  himself,  after  notifying 
the  time,  (a  month,  a  fortnight,  or  the  like,)  or  the  cau^e  of  his  absence,  let 
the  sacrificer  wait  his  return,  and  not  perform  the  ceremony  with  another 
priest :"  so  the  Retnacdra.  A  priest  engaged  for  a  sacrifice  which  may  be 
performed  on  many  different  days,  or  for  the  reading  of  Fwrdnas  or  the  like, 
being  busied  on  work  which  allows  not  leisure,  fixes  a  day,  two  days,  a  fort- 
night, or  a  month  ;  and,  promising  to  attend  after  finishing  the  work,  departs 
on  that  business :  the  sacrificer,  having  consented  to  wait,  must  not  engage 
another  priest,  but  must  defer  his  business  for  the  time  limited.  But 
MisuA  thus  expounds  the  text :  "  if  any  ofiiciating  priest  be  absent  on 
account  of  business,  let  the  sacrificer  allow  sufiicient  time  for  his  return.''^ 
According  to  his  gloss  and  readins^,  the  sacrificer,  estimating  the  time  and 
occasion  ofhii  absence,  should  so  long  await  hi$  return.  The  meanini;  is, 
that,  estimating  the  time  required  for  ti)e  completion  of  that  business  which 
occasions  his  absence,  the  sacrificer  should  wait  a  little  longer.  On  this 
opinion,  absence,  with  the  consent  of  the  sacrificer,  is  not  implied ;  and  this 
part  of  the  text  has  the  same  sense  with  the  preceding  part  :  but  there,  the 
fee  is  noticed ;  and  here,  it  is  directed  that  another  priest  shall  not  be  ap- 
pointed. The  result  is,  that,  in  case  of  consent,  it  is  necessary  to  wait  a 
sufficient  time,  as  is  universally  acknowledged ;  and  even  without  havin<v 
previously  consented,  the  sacrificer  should,  if  possible,  wait  the  priest's 
return.  According  to  Misba,  this  is  ordained  by  the  law ;  and  according 
to  the  Retnacdra,  it  is  only  grounded  on  the  reason  of  the  law  :  but  it  is 
proper. 

If  a  priest,  after  being  engaged  for  a  sacrifice,  which  allows  not  leisure, 
but  should  be  performed  oji  the  day  of  full  or  new  moon,  or  the  like,  absent 
himself  on  some  urgent  occasion,  with,  or  without  the  assent  of  the  sacrificer 
what  is  to  be  done?  for  the  sacrificer  cannot  wait,  since  the  rites  are  only 
proper  on  a  certain  lunar  day  ?  To  this  question  it  is  answered,  "  if  he  be 
hurried,  «fec*'  (XLI).  "And  the  absent  pi-iest  shall  receive  some  trifle  ;'*  he 
shall  receive  something  as  a  token  of  respect ;  since,  not  having  performed 
any  part  of  the  work,  he  is  not  entitled  to  a  share  of  the  sacrificial  fee.  Or 
something  shall  be  given  to  preserve  due  respect,  merely  on  account  of  his 
engagement,  when  the  priest,  pervented  by  business  from  attending  at  the 
proper  tifne,  afterwards  does  attend  :  this  also  should  be  understood  from 
parity  of  reasoning.  Chandiswara  thus  explains  the  text :  "  let  a  man 
who  understands  the  order  of  proceeding,  cause  th^  sacrificer  to  be  finished 
by  another  priest ;  and  let  the  priest  first  engaged,  who  went  to  a  distant 
j>lace,  and  has  been  therefore  forsaken,  receive  something  fiom  the  sacrificer 
as  a  gratification  :"  that  is,  if  the  sacrificer  could  not  wait  his  return.  But 
Misba  says,  if  the  priest  be  supposed  to  have  died,  <fcc.  let  the  sacrificer 
cause  the  ceremony  to  be  finished  by  another  priest,  and  the  sacrificial  fee 
belongs  to  him ;  but  if  the  priest  happen  to  return,  let  the  sacrificer  give 
him  some  trifle.  If  the  priest  went  with  the  assent  of  the  sacrificer  for  five 
days,  and  afterwards  another  priest,  knowing  that  rites  are  to  be  cele- 
brated at  the  expiration  of  ten  days,  happen  to  attend,  the  sacrificer  may 
cause  the  work  to  be  finished  by  that  other  priest:  but,  after  his  own  assent, 
he  should  not,  without  a  sufficient  cause,  engage  another  priest,  at  the  insti- 
gation of  other  people,  or  from  a  motive  of  anger  or  the  like. 
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A  third  rule  is  mentioned  :  "  if  the  prieat  wilfully  absent  himself, 
though  forbidden  by  the  sacrificer,  he  shall  be  fined  a  hundred  pa^iM ;  so 
MisuA  and  Chjinde8WA.ua.  From  the  insertion  of  two  words,  "  wilfully" 
and  *'  forbidden,"  it  is  inferred,  that,  if  he  be  absent  on  account  of  urgent 
business,  even  though  forbidden,  he  sliall  not  be  amerced :  nor  shall  he  be 
fined  if  he  absent  himseli',  even  without  business,  but  not  forbidden  by  the 
sacrificer.  However,  "  not  forbidden"  may  be  understood  as  included  in 
forbidden  :  thus,  if  he  absent  himself  without  giving  notice  to  the  sacrificer, 
and  without  business  requiring  bis  absence,  even  then  he  may  be  amerced. 
This  is  consistent  with  the  reason  of  the  law;  for,  as  not  forbidding  is  assent- 
ing, so  it  may  be  said  that  not  assenting  is  forbidding.  It  follows  from  the 
context,  that  another  priest  may  be  engaged  ;  and  the  sacrificial  fee  shall  be 
received  by  him  who  performs  the  work,  and  it  is  not  proper  that  a  gratifi- 
cation should  be  given.  If  the  officiating  priest,  though  forbidden,  absent 
himself  after  performing  some  work,  shall  he,  or  shall  he  not,  receive  the  fee 
for  that  work  ?  It  is  answered,  the  payment  of  a  fine  is  declared,  not  the 
forfeiture  of  the  wages  of  his  labour :  therefore  he  shall  receive  the  fee  for 
the  work  performed.  If  he  only  absent  himself  after  his  engagement;  does 
he  not  receive  a  gratification  from  the  sacnficer  P  There  is  no  need  of  a 
gratification,  since  he  is  faulty.  The  appointment  of  priests  is  an  essential 
part  of  the  rites ;  but  it  is  the  act  of  the  sacrificer :  the  acceptance  of  the  ap- 
pointment is  no  part  of  the  rites.  Let  it  not  be  objected,  that  the  appoint- 
ment may  perhaps  be  unaccepted ;  and,  if  it  be  not  accepted,  the  rites  pro- 
duce no  benefit  to  the  sacrificer  ;  and  thence  it  follows,  that  the  acceptance 
of  the  appointment  is  a  part  of  the  rites.  If  they  be  completed,  it  is  useless 
to  admit  it  as  a  primary  or  secondary  part :  another  priest  is  appointed  ;  and 
his  acceptance  must  be  supposed.  Absence  does  not  here  intend  going  to 
another  province  or  another  town  only  ;  but  also  going  to  his  own  house, 
and  neglecting  the  performance  of  the  rites  :  and  if  a  priest  engaged  in  one 
place,  and,  having  undertaken  the  business,  undertake  other  work  in  another 
place,  leaving  that  business  unfinished,  it  must  be  understood  to  be  an 
offence,  according  to  the  circumstances  of  the  case. 

"  Or  if  he  be  a  grievous  offender,  Ac."  if  the  officiating  priest  be  a 
grievous  offender,  Ac.  "  Or"  denotes  another  case.  By  this  part  of  the 
text  is  denoted  a  man  who  was  already  a  grievous  offender  ;  in  the  former 
part  is  intended  an  offender  on  that  particular  occasion.  Chandeswaka 
says,  that  one  who  was  already  a  grievous  offender  is  here  intended :  and 
this  should  be  understood  as  admitted  by  Misba.  Thus,  if  that  officiating 
priest,  having  received  an  appointment  for  solemn  rites,  wilfully  absent 
himself,  the  sacrificer's  family-priest,  who  selected  persons  to  officiate,  shall 
be  amerced.  It  is  the  regular  business  of  the  family-priest  to  select  officiat- 
ing priests  :  or,  in  his  default,  a  learned  friend  selects  them.  This  meaning 
is  deduced  from  the  word  family  used  in  this  place,  and  from  such  practice 
seen  in  hundreds  of  instances.  But  Yachxsfati  says,  ^'  the  spiritual  pre- 
ceptor, who  invested  him  with  the  mark  of  his  class,  shall  be  amerced  :"  and 
the  author  of  the  Betndcara  explains  the  word  family  in  another  sense ;  *'  the 
priest,  whose  business  it  is  to  examine  the  families  of  the  officiating  priests, 
shall  be  amerced."  ^o  essential  difference  results  from  this  exposition  \  the 
only  difference  is,  that  it  has  been  noticed  in  the  Retndearay  that  the 
officiating  priest  should  be  selected  by  the  family-priest. 

Others  thus  interpret  the  text ;  "  the  family-priest,  officiating  at  rites, 
shall  be  fined  a  hundred  panns,  if  he  offend."  Consequently  the  sense  is, 
that,  if  the  family -priest,  though  forbidden  by  the  sacrificer,  wilfully  absent 
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himself  while  the  sacrifice  is  unfinished,  he  shall  he  fined  a  hundred  panag. 
This  was  also  directed  hy  the  preceding^  part  of  the  text,  hat  is  repeated  to 
show  a  fine  if  he  absent  himself,  even  though  he  have  not  been  engaged ^r 
a  particular  ceremony.  This  construction  will  be  noticed  in  explaining  a 
text  which  which  will  be  quoted  from  Narkda  (XLIII)  :  but  the  former 
construction  is  proper,  because  it  is  delivered  by  authors,  and  is  consistent 
with  the  reason  of  the  law :  therefore,  should  he  appoint  a  grievous  offender, 
he  partakes  of  the  offence.  It  should  not  be  objected,  that,  if  the  offence 
were  not  previously  known  to  the  family-priest,  how  can  there  be  a  fault  on 
his  part  ?  He  is  faulty,  because  he  did  not  make  particular  inquiries :  and  if 
priests  learned  in  law  be  selected  by  the  saorificer  without  knowing  their 
defects,  even  then  the  family-priest  should  make  inquiries  concerning  faults, 
which  may  obstruct  the  rites ;  but  if  the  saerificer  exclude  him  from  that 
office,  he  is  not  in  fault. 

The  word  {upddhydya)  is  explained  by  Misra,  the  appointed  spiritual 
preceptor ;  Amera  explains  it '  a  teacher ;'  he  from  whom  ia  disciple  resort- 
ing to  him  (upitya)  learns  {adhiti)  a  science,  is  a  preceptor  (upddhydpa)  ; 
we  apply  it  to  any  family-priest  (purihi(a).  The  grounds  of  this  explana- 
tion are  the  mention  of  the  word  family :  no  person  is  teacher  to  a  whole 
race  or  family ;  nor  is  it  ordained,  or  customary,  that  the  teacher  should 
select  the  officiating  priests :  but  the  word  upddhydya^  in  hundreds  of  instances, 
signifies  purbhita. 

^*  Affiicted  by  a  disease,*'  which  obstructs  the  rites,  or  prevents  their 
effect.  "Of  ill  fame;**  abandoned  on  account  of  some  offence  charged 
against  him,  and  the  like.  **  Old  ;'*  and  therefore  unable  to  act.  So  Chan- 
DESWARA..  Therefore,  if  a  priest  be  engaged,  without  any  knowledge  of  his 
malady  or  other  disability,  and  it  be  afterwards  discovered,  let  the  saerificer 
"favour  him,"  and,  with  his  assent,  appoint  another  priest.  The  sense  is 
the  same  on  the  reading  of  ChahbSbswara  ;  "  favour  should  be  shown.'* 

The  text  declares  an  offence  in  wilfully  deserting  a  saerificer ;  but  there 
is  no  offence  in  quitting  him  for  urgent  business :  and  if  the  saerificer  forsake 
a  priest  not  diseased,  not  otherwise  disabled,  nor  absent,  he  shall  be  fined 
two  hundred  punas.  "  Degraded,"  ^.  comprehends  generaUy  diseased,  or 
otherwise  disabled.  It  is  proper  to  forsake  persons  who  maliciously  seek  to 
injure  the  solemnity  ;  or  who,  always  finding  fault,  endeavour  to  spread  ill 
reports ;  and  other  persons  of  simihur  descriptions. 

"  Ignorant ;"  much  averse  from  the  study  of  the  V^das,  and  unac- 
quainted with  the  law  concerning  the  rites  at  which  he  is  to  officiate,  and 
with  the  rules  concerning  his  part  of  those  rites,  and  the  like.  If  any 
covetous  Brdhmana  officiate  at  sacrifices  for  men  of  low  and  mixed  classes, 
for  whom  Brdhmanas  do  not  usually  officiate,  the  saerificer,  having  admitted 
him,  shall  not  aftertoards  reject  him,  however  ignorant  he  may  be.  Or  if 
any  learned  priest,  tainted  with  a  sin  committed  in  a  former  existence,  consent 
to  officiate  at  a  sacrifice  for  such  a  person,  he  should  be  forsaken  by  others^ 
under  the  authority  of  the  text,  as  a  foolish  man ;  but  since  his  foolish 
transgression  of  duty  was  on  that  man's  account,  he  shall  not  be  forsaken 
by  him  :  but  if  the  foolish  man  had  already  violated  his  duty  on  another 
occasion,  there  is  no  offence  in  forsaking  him.  This  and  other  points  may 
be  inferred  from  reasoning. 

A  priest  may  abandon  a  man  who  gives  not  "  due  rewards"  at  the  time 
of  a  solemnity  undertaken  in  the  previous  expectation  of  reward.  In  the 
former  part  of  the  text  it  is  said,  that  an  ignorant  priest  may  be  forsaken : 
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it  must  be  understood,  that  a  more  learned  priest  attends ;  a  man  should  not 
abandon  an  ignorant  or  foolish  priest,  and  engage  one  more  ignorant  or 
foolish.  In  fact  all  this  supposes  knavery  or  wiekednen  :  it  is  not  proper  to 
abandon  an  ignorant  priest,  without  any  misconduct  on  his  part,  and  with* 
out  the  attendance  of  a  learned  priest :  knavery  must  be  understood  as  the 
ground  of  punishment. 

The  amercement  of  two  hundred  panas  directed  for  the  sacrificer  who 
forsakes  the  officiating  priest,  and  for  the  officiating  priest  who  forsakes  che 
sacrificer,  is  incongistent  with  a  text  quoted  from  Menit  in  the  Virddm 
Retndcara  and  Virdda  Chintdminu 

XLU. 
Menu  : — The  sacrificer  who  forsakes  the  offioiatmg  priest,  and  the 
oflBciating  priest  who  abandons  the  sacrificer,  each  being  able  to  do 
his  work,  and  guilty  of  no  grievous  offence,  must  each  be  fined  a 
hundred  pana«. 

MiSRA  and  Chandibswaiia  reconcile  the  text,  by  saying,  that  '^  there 
is  no  inconsistency,  9^nce  the  fine^  are  regulated  according  to  the  voluntary 
or  compulsory  desertion  by  a  rich  or  a  poor  man."  Gonsequeiitly,  a  rich 
man,  ii  the  act  be  voluntary,  must  be  fined  two  hundred  panas ;  but  a  poor 
man,  even  though  the  act  be  spontaneous,  shall  be  fined  one  hundred  panas 
only,  because  he  is  unable  to  pay  a  greater  fine.  By  *'  poor*'  is  meant 
'  unable  to  pay  two  hundred  panas*  If  he  cannot  pay  a  hundred  panas, 
what  is  the  consequence  P  He  may  be  acquitted  by  the  surrender  of  all  his 
property.  Why  has  Menu  mentioned  a  fine  of  a  hundred  panas  ?  Con- 
structively, a  greater  sin  being  expiable  by  the  surrender  of  the  whole  of  a 
man's  property,  it  is  unsuitable  to  say  that  a  smaller  offt*nce  is  not  expiated. 
Here  no  favour  is  shown  to  the  sacerdotal  class  ;  for  it  is  a  Brdhmana  that 
deserts  the  sacrificer :  and  it  must  be  so  settled  from  the  very  relation 
implied  in  the  desertion  of  a  sacrificer. 

Fanae,  though  not  specified  in  the  text,  are  understood,  from  the  neces- 
sity of  satisfying  the  question,  of  what  shall  the  fine  consist  ?  Where  the 
number  is  mentioned  instead  of  the  species, /Nifta#  are  commonly  understood ; 
for  many  instances  of  this  occur:  and  that  designation,  being  mentioned  in 
the  texts  of  other  Bages,  is  deduced  from  the  coincidence  of  the  rules.  In 
this  instance,  the  fine  directed  by  Bako'ha  and  Lic'hita  is  explained  two 
hundred  pcmas  ;  and  the  inconsistency  of  this  text  is  removed  by  saying, 
that  the  two  hundred  panas  above  mentioned  must  be  underotood  of  wilful 
desertion  by  a  wealthy  man  :  but  Sai^c'ha  and  Lic'bita  also  direct,  that  an 
officiating  priest,  deserting  a  sacrificer,  shall  be  fined  two  hundred  panas. 
They  direct,  that  an  officiating  priest  absenting  himself,  though  forbidden 
by  the  sacrificer,  but  without  absolutely  forsaking  him,  shall  be  fined  a 
hundred  punas.  But  it  is  consistent  with  the  reason  of  the  law,  that  the 
amercement  should  be  fifty  panas  only,  if  he  be  poor,  and  his  absence  be 
involuntary.  This,  however,  is  not  specified  by  any  Sage,  nor  clearly 
expressed  by  any  Author. 

XLIIL 
Nabbda  :— Oflficiating  priests  are  of  three  sorts ;  the  firsts  an  hereditary 
priesty  honoured  by  former   generations  teith   the  employment  of 
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offidalitig prust ;  theaecondy  appointed  by  the  party  himself;  the 
thirdj  he  who  voluntarily  officiates  on  account  of  previous  friendship. 

2.  The  officiating  priest  who  abandons  a  sacrificer,  though  he  be  not 
a  grievous  oflFender,  nor  otherwise  faulty,  and  the  sacrificer  who 
forsakes  an  officiating  priest  guilty  of  no  grievous  offence,  shall 
each  be  fined. 

3.  This  is  the  law  for  hereditary  priestsi  and  for  those  who  are 
engaged  by  the  party  himself:  but  there  is  no  offence  in  forsaking 
a  priest,  who,  unbidden^  officiates  of  his  own  accord. 

"  Honoured  by  former  men  ;'*  honoured  as  officiating  priest  by  former 
generations  ;  an  hereditary  priest.  The  Vivdda  Retndcara, 

"  The  second,  appointed  by  the  party  himself;*'  one  who  is  appointed, 
on  the  occasion  of  a  sacrifice  or  solemn  rite,  to  perform  t\\2ki  particular 
ceremony.  "  He  who  voluntarily  officiates,  &c.*'  Yajnyadatta,  influenced 
by  friendship  or  the  like,  and  for  the  benefit  of  Devadatta,  pays  adoration 
to  hiH  household  gods ;  or,  at  a  time  when  he  is  impure,  performs  a  sacrifice 
which  should  be  |>erformed  by  him ;  or  effects  the  sacrament  of  the  son  of 
an  absent  friend,  even  without  his  assent,  to  remove  the  evil  which  might 
arise  from  its  not  being  effected ;  it  is  to  be  underptood  of  this  and  other 
cases.  "  Nor  othertotsefaulfy ;  this  may  apply  to  both  :  by  fault  are  intended 
blows,  enmity,  dishonour,  and  other  faults  already  mentioned. 

Who  is  an  hereditary  priest  P  It  should  not  be  said,  he  whom  the 
grandfather  euiployed,  and  afterwards  the  father,  and  next  the  man  himself. 
If  the  grandfather,  being  rich,  employed  ten  millions  of  Brdhmatuu,  and  the 
grandson,  being  poor,  cannot  employ  so  many  priests,  he  would  incur  a  fine. 
Some  hold,  that ''  hereditary  officiating  priest"  supposes  a  specifick  appoint- 
ment in  this  form :  "  so  long  as  my  descendants  and  yours  exist,  shall  you 
and  your  descendant's  sacrifice  for  me  and  my  posterity."  It  is  the  custom, 
that  he  whom  the  father  called  to  all  solemn  rites,  should  officiate  also  for 
the  son  ;  and  the  agreement  abovementioned  is  not  supposed.  In  fact,  the 
appointment  is  made  by  saying,  '*  be  my  priest  (purbhitd)  ;"  which  implies 
a  distinction  opposed  to  an  appointment  in  this  form,  ^'  now  accomplish  my 
sacrifice :"  and  here  the  word  "purbhiia^*  signifies  a  priest  employed  for  a 
long  space  of  time.  We  do  not  determine  whether  the  word  ''I"  intend  the 
speaker  himself  only,  or  his  race  generally.  If  it  intend  his  race  generally, 
there  is  no  dispute ;  because,  when  the  father  has  agreed  that  Devadatta 
shall  sacrifice  for  his  son,  the  son,  forsaking  him  without'a  fault  on  his  part, 
is  liable  to  a  fine :  and  this  construction  is  consistent  with  the  reason  of  the 
law.  If  the  word  '*  I"  be  restricted  to  the  speaker  himself,  how  should  the 
son  incur  a  fine  by  forsaking  the  priest  ?  Here  proof  must  be  brouglit  from 
practice.  A  dispute  arising  on  the  subject  of  desertion  by  an  officiating 
priest  or  by  a  sacrificer,  the  first  says,  *'  I  have  been  priest  (purdhita)  to 
the  family  for  three  generations ;"  he  does  not  say  **  an  agreement  was  made 
by  his  grandfather  for  the  performance  of  sacrifice  Ity  me  and  my  heirs,  as 
long  as  his  race  should  exist." 

Is  not  such  an  agreement  inferred  from  the  performance  of  sacrifice  for 
three  generations  without  interruption  ;  and  does  he  not,  for  that  very 
reason,  plead  the  performance  of  sacrifice  for  three  generations  ?  No  ;  such 
an  inference  cannot  hold,  since  it  is  not  the  present  practice  for  any  person 
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to  make  an  agreement  in  thi^t  form.  On  this  subject  it  is  taid  the  usage  is 
asoertained,  as  implied  by  this  text:  thus,  by  saying  "  be  my  priest  (or  furb' 
hiia)*^  be  is  fully  appointed  to  be  priest  ofthefamihf  for  a  long  space  of 
time ;  and,  whatever  be  implied,  the  priest  so  appointed  by  the  father  shall 
not  be  forsaken  by  the  son,  unless  he  be  guilty  of  some  offence.  This,Tirtu- 
ally,  is  the  sense  of  the  text. 

A  priest  appointed  by  a  man  himself  is  of  two  sorts  ;  appointed  for  a 
long  space  of  time,  or  appointed  for  a  particular  ceremony.  The  rule  varies 
in  respect  of  these :  it  is  an  offence,  under  any  circumstances,  to  forsake  a 
priest  appointed  for  a  long  space  of  time,  unless  he  commit  some  fault ;  and 
it  is  an  offence  to  forsake  a  priest  appointed  for  a  particular  sacrifice,  in  the 
midst  of  that  sacrifice. 

In  the  gloss  on  the  text  of  Sakc'ha  and  Lio'hita,  prefaced  by  the 
words  **  others  thus  interpret  the  text,"*  it  is  intimated,  that  if  the  family- 
priest,  or  a  priest  appointed  to  that  office  by  the  sacrificer  himself,  should 
absent  himself,  knowing  that  a  sacrifice  is  to  be  perfoi*med,  though  not  engag- 
ed for  it  in  the  form  directed  by  the  law,  he  shall  be  fined ;  provided  no  per- 
son attends  as  his  representative.  From  parity  of  reasoning,  the  sacrificer 
should  be  fined,  if  he  refuse  to  employ  his  family-priest  above  described. 

If  the  sacrifice  have  been  uninterruptedly  performed  by  father  and  son, 
as  family  priest,  without  an  express  appointment  in  this  form,  "  be  my 
family  priest,"  what  is  the  consequence  P  £ven  in  this  case,  the  law  con- 
cerning hereditary  priests  is  apposite,  since  such  an  appointment  of  father 
and  son  is  admitted  by  implication. 

If  hereditary  priesthood  be  liberally  admitted  in  favour  of  a  priest 
engaged  by  the  father  for  a  long  space  of  time,  may  in  not  be  admitted  in 
favour  of  the  son  of  a  priest  so  engaged  by  the  father  P  Thus,  a  dispute 
arising  on  the  subject  of  desertion  between  the  grandsons  of  the  sacrificer 
and  of  the  officiating  priest,  the  grandson  of  the  priest  may  offer  this  plea, 
''  his  grandfather  employed  my  grandfather  in  sacrifices,  and  the  office  has 
been  uninterruptedly  held  by  us  from  that  period."  It  may  be  so :  for  he 
will  better  gain  his  cause  by  proof  of  the  performance  (>/*  sacrifice  for  several 
generations,  than  by  the  same  proof  £or  one  generation  only. 

Such  being  the  case,  where  the  officiating  priest  has  three  sons,  and  the 
sacrifioei's,  or  employers^  are  three,  a  partition  may  take  place  ;  for,  on  this 
admission,  the  sacrificers,  or  employers,  are  similar  to  property.  But  if  any 
one  sacrificer  refuse  one  of  the  priest's  sons,  what  is  the  consequence  P  It 
should  not  be  argued,  that  partition  arising  from  the  right  of  the  priest's 
descendants  to  ojiciatefor  the  sacrificers,  or  employers,  under  the  authori- 
ty of  law  and  custom,  the  sacrificers  shall  be  fined  if  they  refuse  their  assent 
to  the  partition  :  and  in  this  last  case  all  shall  be  fined,  since  all  are  equally 
in  fault.  No  one  has  mentioned  a  fine  for  parties  refusing  their  assent  to  a 
partition.  Nor  should  it  be  argued,  that,  since  forsaking  the  son  of  a  family* 
priest  amounts  to  the  forsaking  of  an  hereditary  family-priest,  the  abandon- 
ing of  the  family-priest  is  a  cause  of  amercement.  No  Sage  or  author 
has  said  so.  To  the  question  thus  proposed,  the  answer  is,  they  must  be 
understood  to  be  indivisible,  under  the  text  of  YyAsa  (Book  V,  ▼. 
CCCLXIYJ;  and  the  rational  distribution,  mentioned  by  VbIhabpati  (Book 
y,  T.  CCCLXYI  6),  supposes  the  consent  of  the  sacrifioers.  Thus,  if  the 
saorificers  say  nothing,  they  shall  not  be  forcibly  taken  by  one  person.    In 

♦  Seepage  re. 

TV 


Digitized  by 


Google 


382  C0MCKBM8  AMOHO  PAATHJBiiS.  [BOOK  IL  CU.  IIL 

must  bd  understood  of  loss :  this  is  the  seltled  rule  and  practice.  What  is 
lent  to  any  person,  with  the  assent  of  all  the  partners,  is  lent  bj  all :  and  a 
contract  which  one  partner  makes  with  the  assent  of  all,  or  his  acceptance  of 
a  written  contract  of  debt  from  a  debtor,  is  considered  as  the  act  of  all. 
Consequently,  they  all  share  the  gain  or  loss  on  that  loan ;  and  the  borrower, 
by  that  written  contract,  becomes  debtor  to  all  the  partners :  therefore, 
should  any  one  of  them  adopt  compulsory  means  for  the  recovery  of  the 
debt,  he  shall  not  be  punished. 

XLVI. 

Among  persons  bound  jointly  and  seyerally,  whoever  is  found  may  be 
compelled  to  pay  the  debt.* 
As  a  debt  must,  under  this  text,  be  pud  by  any  one  survivor  among 
aeveral  debtors  jointly  bound  for  the  same  debt ;  so  any  one  survivor  among 
•several  creditors  jointly  advancing  a  loan,  ma^,  consistently  with  the  reason 
of  the  law,  recover  the  whole  debt :  but  the  heir,  or  the  king,  not  the  partner, 
uUknatehf  receives  the  property  of  the  deceased;  for  the  case  is  parallel  to 
that  of  partnership  in  trade.  How  then  may  one  survivor  recover  the 
whole  property  ?  If  he  recover  not  the  whole,  the  heir  of  the  deceased,  or 
the  king,  might  take  the  share  belonging  to  the  deceased,  out  of  the  propor* 
tion  which  the  survivor  recovered  as  his  own  share :  therefore,  he  should 
endeavour  to  compel  payment  of  the  whole  debt.  But  if  the  debtor  declare, 
^  this  I  pay  thee  for  thy  portion,  the  shares  of  the  rest  shall  be  paid  here* 
after  ;*'  the  portion  of  the  debt  received  by  the  survivor  cannot  be  taken 
from  him  by  any  other  person.  It  should  not  be  argued,  that,  the  recovery 
of  a  debt  due  to  Joint  lenders  being  requisite,  like  the  payment  of  a  debt 
due  from  persons  jointly  bound  for  it,  he  shall  be  amerced  if  he  neglect  to 
recover  it ;  but  it  is  necessary  that  the  heirs  of  the  deceased  should  assist  in 
the  recovery  of  the  debt.  If  the  heirs  assisted  in  the  recovery,  the  debtor 
could  not  say,  "  I  now  pay  thy  share :"  however,  a  penalty  for  not  demanding 
the  debt  will  be  mentioned.  It  should  not  be  argued,  that,  if  the  heirs  of 
the  deceased  reside  in  another  province,  then,  not  being  present,  they  cannot 
make  the  demand :  the  debt  should  therefore  be  recovered  by  the  survivor; 
and  if  he  accept  his  own  share  alone,  he  shall  be  amerced.  The  case  being 
parallel  to  that  of  partnership  in  trade,  it  is  necessary  that  the  king  should 
assist  in  the  recovery  of  the  debt :  and  here  the  demand  of  payment  is  similar 
to  the  custody  of  stock,  in  the  case  of  partnership  in  trade.  But  if  the  king 
violate  the  law,  is  there  any  fault  on  the  part  of  the  heirs,  that  the  loss 
should  ultimately  fall  on  them  ?  No  ordinance  expressly  requiring  that  it 
be  recovered  by  the  partner,  it  is  a  settled  rule  that  the  loss  must  be  borne  by 
the  heirs.  But,  in  fact,  according  to  Misba's  exposition  of  the  text  of 
NIbsba  (XIX),  the  debt  should  be  recovered  by  the  partner,  as  the  stock 
should  be  preserved  in  the  ease  of  partnership  in  trade.  .  To  neglect  it, 
though  able  to  recover  it,  is  an  offence ;  and  the  person  who  recovers  the 
debt  may  receive  a  tenth  part  of  it,  as  in  a  case  of  salvage. 

When  a  loan  on  interest  has  been  jointly  advanced  by  five  persons,  if 
one  die,  and  his  heir  be  present,  the  \mx  should  conclude  the  transaction : 
but  if  the  successor  reside  in  imother  province,  then  indeed  the  surviving 
partner  should  give  notice  to  the  king  through  the  means  of  his  officers,  a^ 
the  king  should  depute  thither  an  officer  appointed  by  himself;  but  if  the 
king  omit  it,  the  partoer  in  tiie  loan  should  conclude  the  transaction,  and 
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send  notice  to  the  beir,  that  he  may  attend :  haweTer,  should  some  eause 
prevent  him  from  dobg  so,  the  partner  may  kXLow  his  own  eboiee ;  no 
offence  is  thereby  committed. 

If  fche  king  conclade  the  transaction^  he  shall  receive,  in  the  order  of 
the  classes,  a  twentieth  part  from  the  property  of  a  Brdhmana,  a  twelfth 
from  that,  of  a  Cshatriya^  a  ninth  from  that  of  a  Vaistfa,  and  a  sixth  from 
that  of  a  SUdra.  The  case  must  necessarily  be  held  similar  to  partnership 
in  trade.  Thus,  in  answer  to  the  question,  *Vwho  shall  perform  his  duty  if 
one  partner  die  ?"  the  rule  is  propounded,  *'  on  failure  of  heirs,  the  king ;" 
for  that  is  shown  in  the  case  of  partnership  in  trade.  Is  a  tax  to  be  paid 
to  the  king  in  consideration  of  hk  executing  the  business?  In  answer  to 
this  question  the  rule  is  set  forth, ''  let  the  king  receive  a  sixth  part,  Sec.** 
(XXII  1).  But  if  it  be  foreign  to  the  king,  the  difficulty  is  reconciled 
from  the  text  before  cited ;  **  or,  if  there  be  no  heir,  another  partner  who  is 
willing  and  able  to  act  ;  if  there  be  no  such  person,  aH  the  partners;" 
(XIX).  However,  should  the  king  forbid  it,  his  commands  must  not  be 
disobeyed :  the  king  forbids  not  any  thing  without  a  special  cause. 

XLVIL 
Ybihaspati  : — To  a  paternal  or  maternal  kinsnum,  and  to  a  friend^  a 

loan  may  be  made  on  a  pledge  only ;  to  othersi  with  a  surety,  or  on 

a  contract  written  or  witnessed. 

This  text  belongs  to  the  general  title  of  Loan  and  Payment ;  for  tiie 
reason  of  the  law  is  equally  apposite  in  all  ea$ei  cf  loan. 

If  one  of  several  partners  in  money-lending,  being  skilled  in  business, 
ask,  "  shall  I  singly  advance  a  loan  to  the  proposed  borrower  P"  in  that  case, 
should  they  assent,  the  loan  advanced  is  lent  by  all  the  partners;  as  is 
declared  by  the  preceding  text  (XLY  2).  In  what  mode  should  the  loan 
be  advanced  P  in  what  case  ?  The  legislator  replies,  "  to  a  kinsman,  Ac. ;" 
to  any  kinsman  or  friend  of  the  partners,  it  should  be  advanced  on  a  pledge, 
and  one  of  sufficient  value  should  he  taken  (Book  I,  v.  XI).  The  grounda 
of  the  law  are  these :  if  the  kinsman  do  not  repay  the  loan,  but  say,  "  I 
cannot  now  repay  it ;"  compulsory  means  would  be  a  breach  of  the  regard 
due  to  him,  and  therefore  the  debt  may  be  irrecoverable :  but  if  a  pledge  be 
taken,  the  debt  may  be  recovered,  by  the  sale  of  it  at  the  expiration  of  the 
stipulated  period,  or  at  the  end  of  eighty  months  or  the  like.  From 
others  it  is  not  necessary  that  a  pledge  »iould  be  taken ;  he  therefore  men- 
tions two  modes,  according  to  the  honesty  or  dishonesty  of  the  man,  "  to 
others,  <&e. :"  in  default  of  a  surety,  a  loan  may  be  advanced  to  a  dishonest 
man,  on  a  contract  written  or  witnessed. 

XLVIII. 

VrIhasfati  : — At  pleasure,  or  vnthaut  a  time  limited  for  payment^  may 

gold  or  silver  be  lent ;  but  liquids  and  grain,  for  a  limited  time :  fay* 

the  custom  of  the  country  must  the  loan  and  the  payment  be 

regulated. 

At  pleasure,  with  or  without  a  time  limited  for  payment,  may  gold  or 
silver  be  lent ;  but,  for  liquids  and  grain,  a  limited  time  it  necessary. 

The  time  nrast be  r^^lated  by  the  custom  of  the  country;  and  Che 
payment  must  be  regulated  by  the  time  agreed  on.    Under  the  text  of 
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Habita,  (Book  1,  V.  xliv,  2,)  grain  is  doubled  at  the  time  of  harvest ;  but 
if  no  time  have  been  limited,  it  is  not  more  than  trebled  even  after  a 
hundred  years :  therefore  grain  should  be  lent  for  a  time  limited  to  the  next 
harvest ;  and  if  it  be  not  re-paid  at  the  stipulated  time,  it  may  bear  wheel- 
interest.  But  interest  is  receivable  on  gold,  silver,  or  the  like,  at  the  mantkfy 
i-aie  of  an  eightieth  part ;  therefore  it  daily  accumulates  at  that  rate. 
Afterwards,  when  the  debt  is  doubled,  it  should  be  recovered,  or  wheel- 
interest  be  stipulated. 

XLIX.* 
Ve!hA8PATI  : — After  the  time  for  payment  has  past,  and  when  the 
interest  ceases,  on  becoming  equal  to  tJie  principal^  the  creditor  may 
either  recover  his  debt,  or  require  a  new  writing  in  the  form  of 
wheel-interest. 
On  grain,  though  not  paid  at  the  time  of  harvest,  interest  is  not 
eontidered  as  having  ceased,  becauee  it  has  become  equal  to  the  principal,  and 
therefore  wheel-interest  does  not  arise ;  but  if  a  time  were  limited,  wheel- 
interest  may  be  required.  Interest  on  liquids  is  similar  to  that  on  grain ; 
for,  in  the  sequel  of  the  text,  HabCta  ordains,  that  "  on  clarified  butter, 
salt,  and  raw  sugar,  the  interest  may  make  the  debt  octuple;"  and  this 
follows  from  the  exposition  of  the  Retndeara,  on  the  text  of  HabIta.  As 
grain  is  doubled  at  the  time  of  harvest,  and,  if  the  debtor  cannot  then 
repay  it,  is  trebled,  and  not  more ;  so  is  wool  and  cotton :  but  the  fibres  of 
grass,  clarified  butter,  salt,  and  raw  sugar,  in  one  year,  became  octuple. 
Therefore  the  exposition  of  the  Retndcara  on  this  text  should  be  admitted. 
But  reference  is  made  to  the  custom  of  the  country  :  a  loan  should  not  be 
made  in  such  a  form,  in  a  country  where  such  a  custom  exists  not ;  for  this 
text  is  superseded  by  the  text  of  Nabbda  (Book  I,  V.  xlv.  I).  In  some 
parts  of  the  country,  grain  is  received  back  with  an  increase  of  half  the 
loan ;  in  others,  with  an  increase  of  a  quarter :  the  loan  and  payment  should 
be  so  regulated. 

It  must  be  considered,  that  if  a  partner  make  a  loan,  in  contradietion 
to  this  law,  at  his  own  pleasure,  without  a  pledge,  and  without  a  time 
limited  for  payment,  he  incurs  blame,  as  appears  from  the  tenor  of  the  text : 
but  if  the  other  partners  consent  to  his  making  the  loan  at  his  pleasure, 
there  is  no  ofiPence.  Yet  if  a  loan  be  made  to  a  kinsman  without  a  pledge, 
and  he  endeavour  to  discharge  the  debt,  but  happen  to  be  drowned  with  his 
family,  the  lender  is  not  free  from  blame.  Such  is  the  method  suggested 
by  common  sense. 

But  some  hold,  that  this  text  does  not  declare  an  offence,  but  shows 
how  a  loan  should  be  made.  That  is  wrong ;  for,  were  it  so,  the  text  should 
have  been  inserted  under  the  title  of  Loan  and  Payment,  immediately  after 
the  text  there  quoted  (Book  I,  v.  XI). 

L. 
VrIhaspati:— What  has  been  lent  by  two  or  more  jointly,  must  be 
jointly  demanded  by  them :  any  one  of  such  lenders,  who  refiiaes  to 
join  in  the  demand,  shall  forfeit  his  share  of  the  interest. 

♦  Book  I,  v.  cdy. 
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If  any  one  of  the  joint  lenders  ask,  **  shall  a  loan  be  made  to  this 
proposed  borrower  f '*  In  that  case,  if  the  others  say,  **  we  will  jointly  lend 
it,"  let  all  iub^equentfy  join  in  the  demand  of  what  has  been  so  lent :  but  if 
one,  though  able,  do  not  join  in  the  demand,  he  shall  forfeit  his  share  of  the 
interest.  But  if  the  authority  for  making  or  refusing  loans  be  committed 
to  one  person,  since  it  becomes  his  part  to  demand  payment,  and  the  act 
was  done  with  a  yiew  to  gain,  it  is  not  fit  that  another,  who  does  not  join  in 
the  demand,  should  forfeit  his  share  of  the  interest. 

LI. 

Vr!ha8PATI  : — The  law  concerning  loans  has  been  already  propoonded, 
and  therefore  it  is  now  concisely  delivered  ;  hear  the  rules  for  hus- 
bandmen and  others,  which  are  thus  declared : 

2*  Prudent  men  conduct  cultivation,  in  partnership  with  those  who 
are  equally  provided  with  beasts  of  burden,  labourers,  seed,  land« 
and  the  implements  of  husbandry. 

3.  The;/  should  not  euUivate  oonunon  pastures,  places  reserved  for 
cattle,  nor  the  king's  highway ;  let  them  purposely  avoid  barren 
land,  and  fields  infested  by  vermin : 

4.  Sowing,  at  the  proper  season,  land  well  situated  to  receive  and 
retain  water,  capable  of  irrigation,  surrounded  with  fields,  and  well 
tilled,  the  cultivator  will  enjoy  a  produce. 

5.  Let  no  prudent  husbandman  admit  lean  cattle,  old,  undersized, 
diseased,  vicious,  blind  of  one  eye,  or  lame. 

6.  He  by  whose  deficiency  in  cattle  and  seed  a  loss  happens  in  the 
joint  cultivation,  shall  indemnify  all  the  cultivators : 

7.  This  ancient  rule  has  been  declared  for  husbandmen. 

The  law  concerning  loans  has  been  already  propounded,  under  the  title 
of  Loans  and  Payment ;  now,  therefore,  in  declaring  the  law  of  partnership 
in  loans  on  interest,  it  is  concisely  delivered :  such  is  the  meaning  of  the  text. 
Consequently  the  various  cases  of  pledge  and  so  forth,  which  have  been 
delivered  under  the  title  of  Loans  and  Payment,  must  be  also  understood 
under  this  head :  therefore,  should  a  pledge  be  destroyed  by  the  fault  of  all 
the  creditors,  it  must  be  made  good  by  all,  and  so  forth.  But,  should  the 
pledge  be  destroyed  by  the  fault  of  one  of  the  creditors,  it  must  be  made 
good  by  him ;  and  if  it  be  destroyed  by  the  act  of  God,  it  is  the  debtor's 
loss.  These  and  other  rules  should  be  considered  as  inductions  from  the 
reason  of  the  law,  or  from  express  ordinances.  Again :  if  the  debtor  die, 
the  property  may  be  recovered  from  the  surety ;  but,  in  this  case,  if  any 
one  of  the  creditors,  from  a  motive  of  tenderness  or  of  knavery,  release  tiie 
surety,  the  fault  is  his.    This  and  other  rules  should  be  admitted. 

^  Hear  the  rules ;"  that  is,  what  should  be  done  by  husbandmen  and 
others.  "Beasts  of  burden;'*  oxen.  "Labourers;"  servants  employed  in 
the  business  of  husbandry.  "  Seed"  fit  for  producing  vegetation  ;  in  com- 
mon acceptation,  it  signifies  grain  and  the  like.  "Land  ;"  fields  on  which 
grain  is  sewn.    "Implements  of4insbandry  ;*'  ploughs  and  the  like.    Agri- 


Digitized  by 


Google 


386  CONCERNS  AMONG  PARTNERS.  [bOOK  II.  CH.  HI. 

culture  should  W  conducted  in  partnership  with  persons  who  are  equally 
provided  with  these  requisites,  that  no  dispute  may  suhsequently  arise, 
hecause  le^s  has  been  contributed  by  one  partner  than  by  another. 

A  portion  of  land  reserved  for  grass  is  called  '^  a  common  pasture :"  so 
the  Retndcara.  Neither  a  common  pasture,  nor  a  place  reserved  for  cattle, 
nor  the  king's  highway,  should  be  cultivated:  as  is  inferred  from  what 
precedes.  This  is  merely  an  incidental  command  respecting  i^riculture ;  it 
is  not  here  supposed  to  become  a  subject  of  litigation.  Or  it  may  be  thus 
explained  :  if  a  man  unite  with  one  who  cultivates  land  reserved  for  cattle, 
the  king  may  eay,  '*  why  dost  thou  cultivate  land  reserved  for  cattle  F" 
If  it  be  answered,  **by  his  partner's  direction;"  he  may  be  reproved  in 
these  words,  *'  shall  the  town  be  destroyed  by  thee,  because  he  directs  it  P" 
Therefore  partnership  should  not  be  formed  with  a  man  who  thus  transgresses 
the  law,  and  it  is  an  offence  in  the  partners  who  share  profit  obtained  by 
this  breach  of  rule. 

'*  Barren  land"  does  not  even  support  the  vegetation  of  grass ;  how 
should  grain  be  raised  there  by  the  utmost  labour  Y  From  the  number  of 
small  cells,  "  land  infested  by  vermin'*  affords  no  produce,  and  the  ploughs 
and  other  implements  are  much  injured  :  therefore  partners  in  husbandry 
should  avoid  such  land ;  or  a  man  should  avoid  it,  lest,  on  seeing  the  produce 
small,  he  be  reproached  with  not  having  well  tilled  his  field.  This  is  a 
direction  to  husbandmen  to  avoid  an  unproductive  soil. 

Low  land,  capable  of  receiving  much  water,  and  whence  the  water  U 
not  early  drained  ;  such  clayey  soil,  surrounded  with  fields  on  all  sides 
(that  the  trespasses  of  cattle  may  be  prevented  without  trouble),  and  well 
tilled  at  the  proper  season,  in  the  month  of  Mdgha  and  so  forth :  the  terms 
are  so  explained  in  the  Retndcara,  This  text  is  an  incidental  direction  for 
agriculture.  Or  where  five  persons  jointly  undertake  cultivation  with  their 
own  cattle  and  seed  respectively,  and  agree  to  divide  tlie  produce  after  pay- 
ing  the  king  and  others  their  due  proportions  of  the  produce,  the  text  is 
applicable  to  such  persons ;  therefore  they  should  furnish  equal  proportions 
of  seed  :  and  where  Brdhmanas  or  others  jointly  undertake  agriculture  on 
their  own  fields  and  with  their  own  seed-grain  respectively,  and  the  agree- 
ment is  nearly  the  same  with  that  above  mentioned,  the  text  is  applicable 
to  them.  In  the  first  case,  let  the  partners  in  husbandry  cultivate  land 
other  than  common  pastures  and  so  forth ;  two  verses  (LI  3  and  4)  are 
intended  to  direct  this :  a  direction  concerning  land  and  so  forth  was 
necessary  for  partners  in  husbandry.  Both  verses,  propounding  the  mode 
of  distinguishing  land,  are  intended  to  show,  that,  in  the  third  case,  the  land 
should  be  equally  good.  At  present  it  often  happens  that  men  join  in 
cultivation  for  the  produce  of  their  own  fields  only.  The  direction  concern- 
ing land  is  here  a  repetition  of  the  subject  of  cultivation:  some  additional 
meaning  is  intended ;  that  is,  perfect  equality  is  not  required. 

'*  Lean  cattle,  &e."  This  text  is  applicable  to  the  three  cases,*  %Dd  is 
intended  as  an  instruction  to  husbandmen*  Thus,  he  who  purchases  cattle 
in  the  intention  of  cultivating  land,  should  purchase  such  as  are  different 
from  what  is  described  in  the  text.  It  is  incidentally  mentioned ;  for  if  he 
possess  not  the  price  of  excellent  cattle,  he  may  even  accept  such  as  are 
there  described,  to  employ  them  on  his  business.  If  the  cattle,  and  so  forth, 
belonging  to  all  the  partners  in  husbandry,  be  bad,  they  may  in  that  case 

*  CnltiTttion  by  s  siDgle  hiubandBMii  on  his  solS  se&omit ;  by  kusbaDdniMi  r^tiag  ImmI 
in  partnership ;  by  th«  septrate  ownen  of  land  tiUSng  the  whole  in  partnership* 
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be  ftdmilied ;  otherwise  hotbandry  could  not  be  conducted  in  partnenhip, 
were  the  cattle  and  so  forth  belonging  to  every  partner  bad  :  and  it  is  indi- 
cated by  the  expression  "  who  are  equally  provided,  &c."  (LI  2),  The 
exception  against  the  cattle  described  removes  the  doubt,  whether  cattle, 
being  equal  in  number,  may  be  admitted,  though  unequal  in  strength  and 
other  qualities :  therefore  parity  is  required,  according  to  circumstances,  in 
strength,  qualities,  and  number. 

In  the  second  case,  the  text,  as  explained  in  the  Vivdda  Chintdmeni^ 
directs,  (Y.  li  6),  that  the  law  shall  be  sustained  by  him  through  whose 
want  of  materials  the  field  has  lain  fallow.  Thus  one  partner  is  appointed 
to  sow  one  field,  and  the  other  partners  being  similarly  appointed  to  different 
parts  of  the  joint  business^  if  the  field  remain  unsown  by  the  fault  of  the 
cattle  belonging  to  one  partner,  and  cannot,  from  the  excess  of  rain,  be  sown 
on  a  subsequent  day,  and  the  field  therefore  remain  fallow ;  in  this  case, 
grain  equal  to  the  produce  of  similar  fields  shall  be  deducted  from  bis  share  ; 
or  if  seed  furnished  by  one  partner  be  sown  in  a  field  cultivated  by  all  the 
partners,  and  no  plants  vegetate,  the  seed  being  old  and  bad,  in  that  case 
also  it  is  his  loss.  In  the  case  where  the  partners  join  in  the  cultivation 
only,  if  the  field  of  one  remain  unsown,  from  the  fault  of  another's  cattle,  he 
is  entitled  to  receive,  firom  the  owner  of  the  cattle,  the  estimated  value  of  a 
crop  from  that  field. 

If  one  of  the  partners  in  husbandry  be  unable  to  act,  his  task  should  be 
finished  by  another  person ;  for  YlJNTAWAiiCTi  says,  '*  this  law  is  declared 
for  partnership  among  priests  who  jointly  officiate  at  holy  rites,  and  among 
husbandmen  or  artificers"  (XXXI).  The  shares  should  be  distributed  in 
proportion  to  the  cattle  or  things  furnished  ;  and  seed  and  the  like  should 
be  taken  in  proportion  to  the  quantity  of  land  or  the  number  of  cattle  :  but 
if  the  proportions  of  seed  and  the  rest  be  unequal,  the  adjustment  should  be 
made  on  their  value,  otherwise  there  can  be  no  certainty  in  regard  to  the 
shares  :  however,  should  there  be  a  specifick  agreement  for  unequal  shares, 
the  distribution  must  be  made  accordingly.  All  /should  join  in  preserving 
the  field  and  the  like :  if  one  refuse  to  contribute  to  its  preservation,  he 
shall  forfeit  his  share  of  the  profit :  and  profit  is  thus  ascertained ;  '*  what 
remains  over  and  above  the  price  of  cattle,  seed,  &c."  If  one  preserve  the 
common  stock  by  the  utmost  exertion,  he  shall  i:eceive  a  tenth  part  of  it. 
Him  who  has  recourse  to  fraudulent  ways,  let  the  partners  expel  without 
profit  (XXXI) :  consequently,  should  a  fraud  committed  by  one  of  the  part- 
ners be  detected  after  the  land  belonging  to  all  the  partners  has  been  sown 
in  the  month  of  Bhddra ;  in  that  case,  restoring  to  him  his  stock  in  seed, 
cattle,  and  the  like,  and  giving  him  half  the  produce  of  his  own  land,  let 
them  expel  him  :  but  if  they  cultivate  in  partnership  the  king's  land,  the 
payment  of  half  the  produce  to  the  partner  expelled  is  not  admitted. 
Should  one  of  the  partners  die,  let  the  king,  or  other  person,  according  to 
circumstances,  keep  his  share  of  the  stock,  and  deliver  it  to  the  heirs  when 
ihey  appear.  All  this,  premised  under  the  head  of  Partnership  in  Trade, 
must  also  be  understood  in  this  case. 

LIL 
VBlHAsrATi  :-^A  manafactarer  of  gold  and  sUver^  of  baser  metals,  of 
thread,  of  wood,  stones  and  leather,  or  a  man  who  is  skilled  in 
minnte  discrimination,  is  called,  by  Uie  learned,  Silpi^  or  artisan: 
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2.    And,  when  goldsmiths  and  the  rest  exercisie  their  arts  jointly, 
they  shall  receive  pay  in  due  shares  according  to  their  work. 
One  reading  gives, ''  a  manufacturer  of  gold,  silver,  and  leaves,"  that  is, 
leaves  of  the  palm-tree  and  the  like.     Chandxswara  reads  **  thread," 
(titra  instead  of  paira.) 

^  A  manufacturer  of  gold  and  the  rest ;"  one  who  alters  the  form  of  the 
substance ;  wbo  works  it  up,  from  a  shapelea  lump,  into  ornaments  or  the 
like.  **  Skilled  in  minute  discrimination ;"  well  acquainted  with  minute 
parts ;  able  to  distinguish  the  portions  of  copper  or  silver  contained  in  gold 
and  so  forth ;  dbcriminating  the  smooth  and  f(Ood  parts  of  leaves,  wood, 
and  the  like;  or  minutelv  acquainted  with  the  natural  qualities  of  the  sub- 
stances, and  able  to  distinguish  them. 

Manufacture  and  such  minute  discrimination  are  severally  called  arts ; 
but  both  united  constitute  superior  art :  thus,  if  some  goldsmith  knows  not 
the  assay  of  gold,  but  makes  ornaments  and  the  like,  he  is  an  artttan ;  and 
so  is  one  wbo  does  not  manufacture,  but  assays  gold  :  and  herein  many 
unite  ;  because  many  are  required  to  confirm  an  assay.  It  is  objected,  since 
there  can  be  no  joint  exertion  in  assaying  gold  and  the  like  without  property, 
there  can  be  no  separate  head  of  Judiciid  Procedure ;  therefore  the  speeifiek 
mention  of  tbis  was  superfluous  in  discussing  the  title  of  Concerns  among 
Partners.  It  should  not  be  answered,  when  several  persons  are  jointly 
employed  in  assaying  gold  belonging  to  any  man,  there  is  partnership :  were 
it  so,  it  should  be  mentioned  under  the  title  of  Non-payment  of  Wages,  for 
they  are  hired  workmen.  Nor  should  it  be  argued,  that  **  skilled  in  minute 
discrimination"  is  not  an  independent  term,  but  an  epithet  of  **  manu- 
facturer," and  that  the  sense  is,  "  a  maiiufacturer  of  gold  and  so  forth,  if  he 
be  skilled  in  his  art,  is  called  iSi7^,  or  artisan."  Were  it  so,  a  manufacturer 
unskilled  in  his  art,  not  being  expressly  mentioned,  would  be  excluded  from 
this  head  of  Judicial  Procedure :  if  skill  must  necessarily  be  supposed  in 
all  manufacturers,  the  epithet  is  superfluous  ;  and  it  is  irregular  to  employ  it 
as  a  descriptive,  and  consequent^  superfluouSy  epithet.  Nor  let  it  be  argued, 
that  persons  who  are  skilled  in  assaying  buy  and  sell  gold  and  the  like :  by 
their  skill  and  assay  distinguii<hing  bad  gold  from  good,  they  buy  cheap  and 
sell  dear ;  and  thus  the  mention  of  skiU  in  assay  has  a  reference  to  vtock. 
Were  it  so,  this  would  fall  under  the  head  of  Partnership  in  Trade.  To  the 
objection  thus  proposed,  the  answer  is,  when  gold  or  the  like  is  intrusted  to 
a  goldsmith  to  work  into  ornaments  and  the  like,  and  he  receives  hire  in 
proportion  to  the  specifick  quantity  ascertained  by  weight  or  otherwise,  he 
is  called  a  workman,  but  of  a  different  description  from  those  named  in 
treating  of  slaves  and  hired  servants.  Some  persons  assay  gold  and  the  like 
for  many  different  traders ;  they  are  not  the  particular  servants  of  any  one 
man,  but  receive  pay  in  proportion  to  the  specifick  quantity  ascertained 
by  weight  or  otherwise,  and  are  called  artisans :  at  present  such  persona 
are  often  seen  in  the  employment  of  sorters  of  money.  From  the  practice 
of  such  a  science,  do  they  become  artisans  ?  This,  like  the  manufacture  of 
ornaments  and  other  arts,  not  being  included  among  the  eighteen  sciences, 
should  be  considered  as  a  mechanical  art. 

Thus  some  expound  the  text.  Others  explain  the  term  **  skilled  in 
gain,"  that  is,  well  acquainted  with  the  wages  due  to  his  labour;  and  this 
knowledge  is  an  excellent  qualification  for  an  artisan.  The  sense  is  the 
same  on  the  reading  of  GHAVniBSWABA  and  others ;  **  well  knowing  the  fmii 
of  hie  Imbour**  (phaldltkifnyaf  instead  of  ^mUbhifnya.) 
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JiTiirsBiTA,  HilItitdha,  and  YicHBiiPATi  Muea  read  "baser 
metals'*  instead  of  silver  {eupym  instead  of  ritp^fa).  There  is  no  material 
difference.  Leather  is  in  the  plural  number  to  imply  other  substances ;  for 
rope,  balls  of  silk,  bones,  and  other  things  must  be  understood,  according  to 
the  circumstances  of  the  case :  otherwise,  there  would  be  no  particular  rule 
for  such  arts. 

**  According  to  their  work"  (LII  2) :  according  to  the  work  performed 
bj  four  partners  respectiyelj,  they  shall  receive  their  respective  shares. 
For  example,  one  melts  the  metal ;  another  hammers  the  mass  of  gold  or  the 
like  into  the  form  of  ornaments ;  a  third  solders  the  parts ;  and  a  fourth 
prepares  the  parts  to  be  soldered.  They  shall  receive  pay  accordmg  to  the 
work  thus  or  otherwise  distributed. 

LIIL 
CiTTiYAKA : — If  four  artisans  be  jointly  employed,  a  young  appren- 
tice, a  more  experienced  scholar,  a  good  artist,  and  a  teacher,  they 
shall  receive,  in  order,  one  share,  two,  three,  and  four  shares,  of 
the  pay  divided  into  ten  parte. 

These  four  (the  apprentice,  the  scholar,  the  artist,  and  the  teacher,)  are 
distinguished  by  their  skill  in  manufacture.  The  Behweara. 

Therefore,  the  pupils  who  melt  metals,  and  so  forth,  under  the  directions 
of  a  teacher  or  other  artist,  receive  one  share ;  and  the  pupil  should  neither 
be  the  apprentice  of  another,  nor  one  maintained  by  the  instructor  himself: 
consequently  there  is  no  contradiction  to  the  text,  which  ordains  that  the 
teacher  shall  receive  the  gain  on  his  pupil's  labour  (Book  III,  Chap.  I,  v..20). 
But  some  hold,  that  the  pupil's  share  is  mentioned  in  contradintinction  to 
the  more  experienced  scholar  and  good  artist,  and  that  the  pupil's  share 
shall  be  received  by  the  instructor. 

The  more  experienced  scholars,  already  taught,  execute  coarse  work ; 
they  are  inferior  to  the  good  artist,  because  they  are  unable  to  execute  fine 
work.  The  good  artists,  having  acquired  experience,  and  being  already 
skilled  in  manufacture,  execute  fine  work,  such  as  soldering  the  parts :  in 
short,  they  nearly  accomplish  the  business.  The  teachers  instruct  all  the 
workmen  as  pupils ;  or,  equal  to  the  good  artists,  they  also  know  the  quantity 
of  the  parts,  and  are  therefore  in  so  much  superior  to  them. 

If  there  be  an  apprentice  and  teacher  only,  and  no  experienced  scholar 
or  good  artist,  what  is  the  rule  in  that  case  P  Who  executes  the  work 
of  the  experienced  scholar  and  good  artist  P  If  the  apprentice  do  it,  he  is 
an  artist :  therefore  the  teacher  should  receive  four  shares ;  and  the  artist, 
three  shares  of  the  pay  divided  into  seven  psrts.  If  he  do  not  cause  him  to 
execute  the  work  of  a  good  artist,  the  teacher  should  be  punished.  But  if 
there  be  a  specifick  agreement  in  this  form,  "  thou  shalt  only  perform  the 
work  of  an  apprentice,"  the  work  of  the  experienced  scholar  and  good  artist 
being  executed  by  the  teacher,  he  shall  receive  nine  shares ;  and  the  pupil, 
one  share  only .  If  the  apprentice  execute  the  work  of  an  experienced  scholair, 
and  the  teacher  perform  his  own  part,  and  that  of  a  good  u^ist,  the  appren- 
tice shall  receive  three  shares;  and  the  teacher,  seven  eharee  of  ike  pof 
divided  into  iem  parts.  In  fact,  the  definitions  of  apprentice  and  the  rest  are 
delivered  in  conformity  with  the  etymological  sense  of  the  terms ;  but  he 
who,  under  the  directions  of  another,  any  how  exeeates  work  with  occasional 
mistakes,  is  an  apprentice  if  he  be  subordinate  to  another.    He  who  previ- 
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ously,  instructed  but,  from  want  of  prtctie«  in  the  partioular  exertion  of 
manual  labour,  being  incapable  of  fine  work,  executes  business  slowly,  is 
called  **  a  more  experienced  scholar.**  He  who  is  capable  of  executing  work, 
and  is  practised  in  the  application  of  manual  labour,  but  sometimes  has 
occasion  to  ask  instructions,  is  called  a  good,  a  skilful,  or  an  able  artist. 
But  the  instructor,  like  a  teacher  of  the  Vedas,  directs  others,  and  can  accom« 
piish  the  work  with  oertainty.  In  this  mode  should  the  law  be  interpreted : 
consequently  there  is  no  definite  work  for  the  apprentice  and  the  rest. 

In  this  case,  hire,  salvages,  and  so  forth,  must  be  understood  as  in 
partnership  among  traders  :  and  if  any  thing  be  destroyed  by  the  fault  of 
one  among  four  persons,  it  must  be  made  good  by  him  ;  the  owner  should 
not  refuse  to  pay  the  wages  of  all  the  workmen.  But  if  any  thing  be  taken 
on  a  false  pretence,  in  the  presence  of  the  teacher,  who  brought  the  good 
artist  and  the  rest,  the  wages  of  all  the  workmen  may  be  withheld  ;  and  the 
others  shall  receive  their  shares  of  pay  from  the  teacher,  or  from  the  person 
in  fault.     This  and  other  cases  must  be  understood. 

LIV. 
Vrihaspati  :-»•  Where  several  men  jointly  build  a  house  or  a  temple, 
or  dig  a  pool,  or  make  utensils  of  leather,  let  the  chief  workman 
receive  a  double  share  of  the  pay. 
''  The  chief  workman :"  the  principal  workman.  The  Jtetndcarm. 

Some  remark,  that  distinct  shares,  directed  for  four  persons  (the  appren- 
tice and  the  rest),  should  be  understood  of  work  other  than  the  building  of 
a  house  and  the  like  :  for  Y^haspati  has  nor  ordained  such  a  distribution 
in  the  case  of  a  house  and  so  forth  ;  but  the  principal  workman  employed  in 
the  building  of  a  house  and  the  like,  shall  receive  a  double  share,  and  the 
others  equal  shares  of  the  pay.  But  that  does  not  coincide  with  the 
Metnacara,  where  it  is  said,  '  the  text  of  Catyaiana.  (LIII)  supposes  one 
person  giving,  and  another  receiving  instructions ;  in  other  cases  the  chief 
workman  shall  receive  a  double  share  :  and  thus  there  is  no  inconsistency.' 
Therefore,  nhould  an  experienced  scholar  and  a  good  artist  only  join  in  the 
work,  without  one  person  giving,  and  another  receiving  directions,  the  rule 
follows  the  text  of  Ybihaspati.  The  presence  of  persons  giving  and 
receiving  directions  does  not  suppose  a  teacher  and  pupil,  but  a  workman  of 
little  skill,  and  another  of  great  skill. 

The  meaning  consequently  is  this :  first  mentioning  the  manufacture  of 
gold,  silver,  cloths  and  so  forth,  and  afterwards  the  building  of  a  house,  tho 
legislator  answers  in  the  last  text  (LIY)  the  question  which  arises  on  the 
former  text  (LII) ;  **  how  shall  pay  be  received  according  to  the  work  in  all 
cases,  whether  it  be  the  manufacture  of  gold,  or  other  work  ?**  In  all  caaea, 
whether  it  be  the  manufacture  of  gold,  or  other  work,  the  chief  workman  ahall 
receive  a  double  share  of  the  pay :  and  the  text  of  Cattataka  is  irrelevant. 
It  should  not  be  argued,  that  the  text  of  Cattataka  relates  to  cases 
other  than  the  manufacture  of  gold  and  so  forth :  for  the  kuf  text  (LI  Y) 
provides  for  other  cases.  Nor  should  it  be  argued,  that  both  the  texts  of 
Ybihaspati  are  reciprocally  illustrative  of  a  general  sense,  but  do  not 
comprehend  other  cases.  Were  it  to,  that  would  be  derogatory  to  the 
Sage,  since  a  law  must  exist  in  regard  to  work  not  mentioned  in  eithlsr  text. 
It  is  said,  the  first  text  (LII  1>,  interpreted  in  the  same  sense  with  the  test 
of  CAttItaha,  may  be  a  declaration  of  the  law  for  the  case  where  four 


Digitized  by 


Google 


SBCT.  III.]  ON   PARTMEESHIP  IK   LOANS^  &C.  391 

artisans  are  joiutly  employed ;  and  the  last  text  (LIY),  where  two  workmen 
are  employed.  It  should  not  be  objected,  that  a  different  mode  of  partition 
is  incongruous,  because  leather,  is  mentioned  in  both  texts.  There  may  be 
different  modes  of  partition,  the  last  text  intending  ornaments  or  utensils  of 
leather,  and  the  first,  other  manufactures  of  the  same  material :  thus,  when  a 
covering  of  leather  for  a  car  is  ordered  by  the  owner,  if  one  workman  be  skilful, 
and  otheri)  be  also  employed,  the  chief  workman  shall  receive  a  double  share 
of  the  pay.  To  this  proposed  exposition  tlie  answer  is.  it  does  not  seem  reason- 
able to  destroy  the  concordance  between  two  texts  of  VkIhaspati's  own  code, 
merely  for  the  purpose  of  reooiiciling  one  of  them  with  the  text  of  another 
legislator.  In  fact,  since  there  can  hardly  be  persons  receiving  and  giving 
Instructions  in  the  building  of  a  house,  or  the  digging  of  a  pool,  and  the 
like,  the  rule  of  distribution  between  two  workmen  might  be  suggested  ; 
but,  four  persons  being  required  for  the  manufacture  of  ornaments,  the  rule 
of  distribution  among  four  is  proper :  and  this  results  from  what  is  said  in 
the  Reindcara.  Thus,  in  building  a  house,  one  man  carries  the  bricks  and 
other  materials ;  but  another,  being  an  intelligent  workman,  constructs  the 
edifice:  so,  in  building  a  habitation  of  grass  and  wood,  some  person  brings 
and  throws  up  the  grass,  wood,  or  other  materials,  and  another  con^itructs 
the  house.  In  digging  a  pond,  one  digs  the  spots  which  are  marked  to 
prevent  inequalities,  or  notices  what  should  be  taken  or  left  by  all  the 
workmen  ;  the  others  dig  after  him.  In  making  utensils  of  leather,  one 
sews  the  leather ;  the  others,  as  pupils,  stretch  it.  Is  there  not  employment 
for  four  persons  in  building  a  house,  as  well  as  in  making  ornaments  ?  Thus, 
one  carries  th  ?  bricks ;  another  removes  their  mequalities,  and  fits  them  for 
the  pillars  or  other  uses ;  another  again  cements  them  in  their  proper  places ; 
a  fourth,  to  raise  a  straight  wall  of  masonry,  causes  the  bricks  to  be  placed 
properly  :  in  a  building  of  grass  or  wood,  one  man  carries  the  wood  ;  another 
cuts  away  rotten  parts  with  an  axe,  and  fits  the  wood ;  a  third,  by  labour, 
joins  two  timbers ;  a  fourth  lines  the  wall.  In  all  three  instance5,  reference 
may  be  made  to  skill  in  work  :  and  the  same  may  be  understood  of  other 
work,  as  the  case  may  be.  To  this  question  tlu^  answer  is,  if  it  be  so  in 
regard  to  the  wall,  still  there  is  no  employment  for  four  persons  of  different 
descriptions  in  roofing  the  house,  nor  in  constructing  a  house  of  bamboos,  or 
building  a  house  with  un burnt  bricks.  In  tlie  text  above  cited  (LIV)  the 
term  "  house"  intends  such  houses.  But  where  there  is  employment  for 
four  persons,  the  former  text  (LIl  1)  is  applicable :  and  tins  i^  actually  said 
by  the  author  of  the  Retndcara ;  *  the  text  of  Catyatana  supposes  one 
person  giving,  and  another  receiving  instructions  ;'  and  the  same  should  be 
understood  of  other  oases.  If  three  persons  join  in  work,  then  the  distribu- 
tion should  be  settled  in  this  form ;  for  the  rule  is  admitted,  because  they 
aie  included  by  their  employments  in  the  descriptions  of  apprentice  and 
80  forth. 

Thus  some  expound  the  law.  In  some  provinces  it  is  the  practice,  in 
regard  to  the  roofs  of  houses,  to  give  the  same  pay  to  the  man  who  throws 
up  the  grass,  and  to  him  who  makes  fast  the  string,  but  less  than  the  pay  of 
the  thatcher:  and  in  building  houses  of  masonry,  greater  wages  are  given 
by  the  owner  to  one  employed  as  chief  workman,  than  to  the  others  who 
assist  him ;  but  other  labourers  again  carry  the  bricks,  and  perform  the  rest 
of  the  labour.  This  and  other  usages  subsist.  There  can  be  no  benefit  from 
^patiating  on  the  subject ;  for,  wages  are  paid  according  to  settled  usage, 
«nd  workmen  are  employed  on  special  agreements.  So  much  has  been  aaid 
to  ex]^in  the  law :  it  should  be  received  as  above  explained. 
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LV. 

VaIhaspati  : — ^This  has  been  ordained  by  wise  legislators  for  a  band 

of  musicians :  let  him  who  marks  the  time  skilftdly  take  a  share  and 

half,  and  let  the  singers  have  equal  shares. 

<<Hewho  marks  the  time  skilfully"  (Jtalajnya) ; '' idW  \m  ezphuned     . 
bj  Ambba,  measurinfii^  limn  and  performance  :  that  again  is  explained  in  the 
commentary  on  his  dictionary,  the  measure  of  the  appointed  time  of  utter- 
ance, one  or  two  moment?;  and  the  discrimination  of  exact  performance. 
Consequently,  in  the  case  of  singing,  the  utterance  of  certain  letters  or  tytis- 
hUt  of  the  song,  after  once,  twice,  or  thrice  uttering  certain  other  letters  or 
MyllableM^  is  measurement  of  time,  and  called  tola :  in  fact  it  signifies  measur- 
ing the  time  during  which  a  word  or  sound  must  be  held,  and  the  time  when 
another  syllable  should  be  uttered  after  the  utterance  of  that  sound ;  as  iii 
the  verse  of  the  QHa^  vinda^  "  Herir  iha  mudg'ha  had^hk  nicare  viUiini  ti* 
loiaii  eilipark*  a  momentary  pause  is  made  at  "  herir  iha  ;*'  and  the  sound 
of  the  loit  iyUablee  of  *'  badhu^'  and    *'  nieari^*  is  prolonged  during  the 
twinkling  of  an  eye,  or  during  half  that  time,  or  during  a  very  minute 
space  of  time :  this  is  called  measuring  time.     Measure  of  performance  con- 
sists in  regulating  the  effort  of  the  singer  with  his  tongue  or  other  oigan  of 
speech  to  utter  the  letter  or  syllable :  the  intimation  of  it  by  a  contemporary 
stamp  of  the  foot  on  the  ground,  or  by  clapping  the  hands,  is  called  (tdki) 
beating  time.     Though  all  the  common  acts  to  be  done  by  the  dancer,  the 
musician,  and  the  rest,  with  the  utterance  of  low  sounds,  be  not  indicated, 
nor  even  the  performance  of  loud  musick,  yet  the  step  or  gesture  correspond- 
ing with  a  difficult  passage  is  marked  ;  how  is  the  performance  of  a  dancer 
and  the  rest  measured  P     By  the  word  "  performance'*  steps  and  so  forth 
are  signified :  consequently  the  hint  to  perform  a  certain  step  or  gesture  at 
the  same  time  with  the  utterance  of  a  certain  sound,  with  which  sound  it 
ought  to  be  performed,  is  the  measure  of  performance,  and  it  is  called  lata  : 
measure  is  in  this  instance  explained  discrimination,  and  that  consists  in 
distinguishing  the  parts  of  the  performance  to  be  executed  at  a  certain  time, 
namely  that  a  certain  act  must  be  done  immediately  after  a  certain  time  : 
this  is  mentioned  as  suggested  by  the  single  term  of  '*  singers."     But,  in 
fact,  whatever  act  is  to  be  done,  or  sound  to  be  uttered,  immediately  after  a 
certain  time,  and  whatever  stroke  on  the  ground  or  the  like  with  hand,  foot, 
and  so  forth,is  to  be  given  during  the  performance  of  musick  at  a  certain 
time,  according  to  the  laws  of  musick  and  singing,  the  notice  of  that  time, 
or  hint  for  the  performance,  is  meant  by  ^*  measuring  time  and  performance.** 
Consequently  beating  time  and  prompting  is  applicable  to  singing,  playing, 
dancing,  and  so  forth. 

Was  it  not  superfluous  to  say, ''  let  the  singers  have  equal  shares  ;*'  for 
that  was  already  suggested  by  the  allotment  of  a  share  and  a  half  to  him 
who  marks  time  skilfully,  since  the  marking  of  time  belongs  to  singing  only  p 
No ;  for  the  term  **  marking  time  skilfully  *'  denotes  one  who  is  skilful  in 
marking  time.  Consequently  he  who  teaches  the  rest  to  observe  time  skil* 
fully,  is  denoted  by  the  term.  In  this  country  such  a  man,  in  singing  and 
the  like,  is  the*  man  whor  begins  the  song ;  for  the  rest  sing  as  they  are  in- 
structed by  him,  and  the  musician  also  plays  the  musick  adapted  to  that 

*  Hbbi  exalts  in  the  auemblage  of  eroorooi  damiels.  Aaiatiok  Reteuchei,  vol.  iii, 
p.  1S7.  Of,  as  verbmlly  trsnslatod  by  the  ssme  hand,  Hbbi,  O  My  smoroQS  fHmd,  dtUghta  Ik 
the  highest  of  pleMores,  in  this  Msemblaav  of  hesatifal  dsmsels. 
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8ong.    In  dancing  and  the  like»  a  mosiotan  is  sometimes  the  leader  of  the 
"'^imnd  i  fometimei  a  dancer  leade  U*    All  this  should  be  nnderstood ;  for  snob 
a  praetioe  is  remarked. 

The  term  ^*  this  law' V  extends  the  law  for  artisans  to  a  band  of  mtisi- 
oians.  Oonseqoently,  if  persons  of  two  descriptions  are  tanployed  as  singers 
aad  musicians  or  the  like,  the  rale  of  distribution  among  two  persons  is  ap* 
I^Keablo;  but  if  it  be  an  employment  of  persons  of  four  descriptions,  the  rule 
in  regard  to  four  persons  is  applicable :  bo,  if  there  be  employment  for  per- 
sons  of  three  descriptions,  the  rule  of  distribution  among  three  persons  must 
be  understood.  **  A  share  and  a  half;"  half  more  than  one  share ;  let  him 
who  marks  the  time  skilAdly  take  one  share,  together  with  half  a  share :  so 
the  Vivdia  Chimtdmeni  and  Betndeara.  If  some  qfthe  muneioM  die,  their 
shares  of  the  pay,  for  so  many  days  as  they  were  employed,  shall  be  deliver* 
ed  to  tbeir  heirs,  or  to  the  king;  and  let  the  king  receiTo  them  for  safe  cus- 
tody :  bat  let  the  associates  of  the  deceased  cause  the  work  to  be  finished  by 
some  other  person,  whether  the  omployment  be  that  of  singing  or  dancing. 

LVI. 

VbiHASPATI  : — If,  in  time  of  war^  any  property  should  be  brought 
firoqi  the  bostiie  territory  by  robbers,  or  irregular  soldiers^  authoriz* 
ed  by  tiieir  lord,  they  shall  give  a  sixth  part  of  it  to  the  king,  and 
divide  the  rest  among  themselves  in  due  shares, 

2.  Let  their  chief  receive  four  shares  ;  the  most  valiant  of  them ; 
three ;  the  most  active,  two ;  and  the  rest  share  and  share  alike. 

The  Vivdia  ChmtdmetU  explains  the  '*  chief,"  he  who  exerts  mind  and 
body  ;  *^  valiant,"  resolute ;  "  active,"  possessing  superior  strength.  But 
Chakbmwaba,  so  explaining  the  chief  and  most  valiant,  says  the  third  des- 
cription means  active  in  comparison  with  the  rest. 

Where  robbers  make  incursions,  one  of  them  commands  as  their  leader ; 
some,  armed  with  bows,  swords,  or  the  like,  are  posted  on  the  road  to  pre- 
vent the  motions  of  the  people ;  others  plunder ;  and  the  rest  carry  the 
loads :  such  an  arrangement  is  signified  by  the  text.  The  commander  is 
the  chief;  for,  skilled  in  counsel,  uniting  the  rest,  knowing  the  means  of 
subsistence,  he  is  pre-eminent :  and  all  the  rest  act  by  his  orders.  This  is 
expressed  in  the  gloss,  "  he  who  exerts  mind  and  body."  His  associates, 
who  recede  not  from  battle,  but  despise  death,  are  described  by  the  term 
"^^  most  valiant  :"  and  these  are  posted  on  the  road  to  prevent  a  surprise. 
Others,  while  the  enemy  is  repelled  by  the  most  valiant,  plunder  foreign 
houses :  these  are  deemed  most  active.  Those  who  carry  loads,  furnishing 
corporal  labour  only,  are  inferior  to  the  rest,  and  they  receive  share  and 
shiure  alike.  "  ActiTe,"  expounded  in  the  Vivdda  Chintdmeni^  possessing 
superior  strength,. will  intend  the  same,  if  it  be  explained  as  denoting  a 
person  endowed  with  the  strength  requisite  for  breaking  open  doors,  to  enter 
foreign  houses. 

The  shares  should  be  distributed  according  to  the  numbers  of  each  des« 
cription:  thus,  if  there  be  one  chief,  ten  valiant,  four  active,  and  eleven 
infdiiQr  rdbbora,  tiie  plui^der  should  be  divided  into  fifty-three  parts ;  but  if 
ih^^^ve  robbers  be  able  to  perform  the  office  of  the  most  valiant,  they  may 
each  roeeive  three  shares  by  special  agreement. 
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LVII. 

Catyayana  : — Of  an  enenvjs  property,  brought  from  a  foreign 
country  by  robbers  commissioned  by  their  lord,  the  king  shall  have 
a  tenth  part ;  and  they  shall  divide  the  remainder  by  this  role : 

2.  The  leader  of  tlie  robbers  shall  have  four  shares  of  it ;  the  bravest 
of  his  men,  tliree  ;  the  most  active,  two  ;  the  others,  equal  shares. 

^.     If  one  of  them,  when  they  set  out  on  their  adventure,  should  be 
taken  prisoner,  whatever  he  may  give  for  his  ransom  the  rest  shall 
'    pay  equally  with  him. 

Ghakdeswaba  says,  "  a  tenth  part,  or  sixth  part,  should  be  understood 
aocordiug  to  the  nearness  or  distance  of  the  foreign  country.'*  But  Mibba 
holds,  that  the  texts  oarry  an  implied  sense.  Thus,  if  the  king  protect  the 
robbers,  he  shall  receive  a  sixth  part ;  being  very  distant,  if  he  do  not  take 
measures  to  protect  them,  he  shall  have  a  tenth  part  only.  Others  hold,  that 
a  sixth  part  shall  in  general  be  received,  for  taxes  have  been  ordained  at  the 
same  rate :  but  if  the  expense  and  toil  of  the  robbers  be  great,  in  conse- 
quence of  their  going  to  a  very  distant  country,  the  king  shall  only  receive 
a  tenth  part ;  and  this,  rate  ordained  by  ,the  text  is  in  the. nature  of. a  favour : 
it  must  be  understood  that  the  king  ought  not  in  this  case  to  receive  more 
than  a  tenth  part. 

'' If  one  of  them  should  betaken  pmoner,  &c."  if  one  of  the  robbers 
going  to  and  fro  be  taken  prisoner,  and  pay  ransom  to  the  captor  for  his 
release,  the  remainder  of  the  plundg>r,  aiter  deducting  what  is  given  for  his 
ransom,  should  be  divided  in  the  mode  above  mentioned :  but  if  the  ransom 
be  given  after  partition,  it  should  be  paid  in  equal  shares  by  all  the  robbers  ; 
as  suggested  by  the  text,  *'  the  re^t  shall  pay  equally  with  him  ;*'  and 
because  what  had  been  already  given,  could  hardly  have  been  received  before 
his  eapture.  Such  is  the  opinion  of  Misba,  and  likewise  of  Chandbswaba  ; 
but  he  expounds  ''taken  prisoner,"  condced  or  stopped.  In  fact  that  should 
be  admitted  ;  for  if  he  be  taken  prisoner,  he  must  of  course  be  conBned  near 
the  rojal  residence;  and  if  he  be  stopped,  being  watched,  it  is  possible  he  may 
afterwards  be  taken  prisoner:  it  is  therefore  necessary  that  he  should,  if 
possible,  give  money  to  satisfy  the  guards.  That  ransom  is  disbursed  for 
the  hehoqf  of  b\\  the  robbers.  Virtually  the  same  sense  is  deduced  from 
both  expositions.  If  one  be  taken  prisoner,  the  rest  may  also  be  appre- 
hended on  his  information :  therefore  his  ransom  is  a  benefit  to  the  rest. 
This  appears  to  be  the  meaning  of  the  Sage. 

From  the  mention  of  partition,  after  giving  a  part  of  the  plunder  to  the 
king,  it  follows  that  the  robbers  have  property  in  the  wealth  seized  by  them : 
and  that  property  is  by  occupancy,  as  the  king's  right  of  property,  acquired- 
by  conquest,  in  the  wealth  of  a  foreign  realm.  The  king  honestly  acquires 
property  in  that  wealth  gained  by  occupancy,  through  his  own  exertions,  by 
victory  in  a  just  war  against  another  armed  prince  of  equal  power  (Chap. 
IV,  V.  XX).  But  the  property  of  robbers,  acquired  by  occupancy,  through 
their  own  exertions,  in  an  unjust  war,  unauthorized  bylaw,  against  men 
Bleeping,  unacquainted  with  the  use  of  atms,  and  deficient  in  strength,  or 
by  intimidating  the  owners,  belongs  to  tlie  quality  of  darkness  (Chap.  IV,  v. 
XXVII  3). 
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la  not  wealth  stolen  by  a  single  robber,  from  the  mansion  of  a  sleeping 
honseholder,  the  property  of  the  robber?  VicHXSPATi  Bhattacbabta 
answers  in  the  affirmative. 

It  is  said,  a  p?r8on  taking  property  which  lies  before  the  owner  sitting 
and  awake,  may  make  it  his  own.  It  cannot  be  objected,  that  the  property, 
which  b  thus  vseted  in  the  thief,  is  annulled  by  the  occupancy  of  the  owner. 
Even  in  the  case  of  conquest,  the  conqueror's  property  would  be  annulled 
by  the  occupancy  of  the  hostile  prince.  That  is  wrong ;  it  must  be  affirmed, 
as  is  reasonable,  that  occupancy  is  not  a  mere  acknowledgment  qf  oumeT" 
thip  or  aeeeptanceofpossessiony  but  the  exercise  of  it:  thub,  wherever  kings, 
acknowledging  no  human  superior,  exercise  authority  approved  by  the  law, 
even  there  property  arises;  the  exercise  o/*  dcnntnuMi  over  efihctshy  men, 
(whether  they  be  robbers  or  not,)  who  acknowledge  a  human  superior, 
namely  a  king,  if  it  be  authorized  by  him,  takes  full  effect ;  he  who  exercises 
such  dominion  has  property.  If  the  exercise  of  dominion  by  powerful 
robbers  be  admitted,  even  without  the  king's  authority,  still  the  occupancy 
of  a  proprietor,  supported  by  the  double  power  of  the  king,  and  of  justice, 
prevents  the  occupancy  of  a  weaker  thief:  and  thus  the  property  is  in  th# 
owner,  not  in  the  thief.  In  the  case  of  conquest  and  defeat  of  kings,  who- 
ever surpasses  another  in  regal  duties,  in  justice,  and  in  armed  forces,  can 
prevent  another's  occupancy  ;  and  property  is  vested  in  him  :  thus  the  right 
is  ascertained  by  discriminating  tlie  power  of  occupancy,  or  retaining 
pouenion;  and  property  so  established  must  necessarily  be  admitted. 

Others  deduce  from  the  expression,  '*  property  brought  by  robbers 
authorized  by  their  lord"  (where  the  word  lord  intends  the  king),  that 
robbers  acquire  a  title  to  what  is  seized  by  them  with  the  king's  assent,  as 
warriors  gain  property  in  the  wealth  of  a  foreign  country.  But^  robbers, 
unathorized  by  the  king,  do  not  acquire  a  title  to  effecU  stolen,  ^i&LAPiifl 
does  not  admit  the  property  of  thieves  in  stolen  goods ;  and  the  text  quoted 
from  Nabsda  supposes  robbers  authorized  by  the  king. 

That  is  questionable.  Since  it  is  necessary  to  establish  occupancy  as 
the  obvious  cause  of  property  in  waifs,  and  in  the  wealth  of  foreign  eonouered 
kingdoms,  the  right  of  unauthorized  robbers,  suggested  by  the  literal  sense 
oj  the  iest^  cannot  be  disproved  without  much  trouble ;  and  there  appears 
no  occasion  for  such  trouble :  the  reverse  of  the  literal  sense  of  Narxda's 
text  would  not  be  pertinent. 

What  then  is  the  meaning  of  the  expression,  "  authorized  by  their 
lord  ?"  It  intends  punishment  of  robbers  seizing  the  property  of  others 
without  authority  from  their  lord  ;  for,  the  Mdhabltarmta  and  other  works 
direct  that  robbers  should  be  expelled  from  the  kingdom :  but  those  who 
rob  with  permission  from  their  lord  are  his  subjects,  acting  in  his  service. 
8aoh  a  king  is  contemptible,  because  he  receives  property  partaking  of  the 
quality  of  darkness,  and  because  he  injures  others.  But,  if  any  king,  not 
afnud  of  commuting  injustice,  act  in  this  manner,  the  Sage  has  taken  the 
trouble  of  regulating  the  partition  :  but  this  legislator  has  not  authorized 
robbery.  The  expression  **  brought  from  a  foreign  country,"  forbids  the 
authorizing  of  robbery  in  his  own  dominions,  lest  the  kingdom  be  destroyed. 
But  if  any  thieves  rob  in  their  own  country,  the  same  distribution  of  shares 
should  be  understood  :  and,  should  they  rob  without  the  king's  assent, 
whether  it  become  known  to  the  king  or  not,  their  shares  shovdd  be  the 
same.     This  and  other  rules  may  be  inferred  from  reasoning. 

If  those  robbers  be  taken  prisoners,  what  is  the  mode  of  proceeding  in 
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that  case  ?  The  king  ahooldcaose  the  property  to  he  restored  to  ih$  motntr. 
What  king  ?  he  who  protects  his  subjectB,  or  he  who  proteote  robben  f 
The  king  who  protects  his  subjects  should  cause  the  property  to  be  restored 
to  the  owner.  Shall  the  robbers  in  that  case  be  punished  or  not?  The 
mnewer  it,  how  should  the  king  punish  them,  since  he  is  not  their  lord  F 
Who  shall  receiye  the  sixth  part  which  is  payable  to  the  soreieiga  t  The 
payment  of  it  by  the  robber  being  necessary,  he  shall  pay  it  to  the  king 
before  whom  he  is  brought.  Should  the  protector  of  the  robbers  enter  into 
a  contest  with  the  prince  who  proteicts  his  subjects  ?  Though  it  be  not 
directed  by  the  law,  he  ought,  on  the  re^n  of  the  law,  to  contend  with 
him :  for,  how  should  he  remain  silent,  hari^  himself  authorized  the  seizure 
of  the  property  of  others?  and,  the  robbers  having  acquired  property, 
partaking  of  a  dark  nature,  in  the  stolen  g6od8,  if  he  do  not  contena  with 
a  foreign  king  who  seizes  those  eoods,  how  does  he  protect  his  own  subjects  ? 
Or,  if  he  do  not  protect  them,  now  can  he  take  revenue?  for  it  would  be 
inconsistent  with  the  following  text : — 

LVIIL 
MsHU: — That  king  who  gives  no  protection,  yet  takes  a  sixth  part  of 

the  grain  as  his  revenue,  wise  men  have  considered  as  a  prince  who 

draws  to  him  the  foulness  of  all  his  people. 
If  he  cannot  give  protection,  let  him  restore  the  sixth  of  the  grain  he 
has  received ;  and  the  king,  even  though  he  geiurally  protect  his  subjeetSy 
should  not  take  hb  revenue  from  them  if  he  cannot  recover  their  property 
from  robbers. 

Some  hold,  that  the  king,  for  the  purpose  of  protecting  the  owners  of 
property,  should  punish  robbers  whose  place  of  abode  is  in  a  foreign  territory; 
for,  no  distinction  is  intended,  in  the  following  text,  between  robbers  eoming 
from  foreign  countries,  and  thieves  residing  in  his  own  dominions. 

LIX. 
Meku: — In  restraining  thieves  and  robbers,  let  the  king  use  extreme 

diligence. 

It  is  consistent  with  common  sense  to  punish  robbers  apprehended  hj 
guards,  whether  they  be  inhabitants  of  foreign  countries  or  of  the  same  pro- 
vince. It  is  no  judicial  practice,  nor  induction  of  oommon  sense,  that,  when 
robbers  taken  in  the  fact  are  brought  before  the  king  by  his  officers,  he 
ahould  inquire,  and  inflict  punishment,  if  he  discover  them  to  be  inhabitantil 
of  his  own  dominions,  but  release  them  if  they  be  inhabitants  of  another 
country.  Were  it  so,  there  would  be  no  punishment  for  robbers  who  live  in 
mountains  and  caves  ruled  by  no  king. 

If  robbers  coming  from  foreign  dominions  be  punished  when  taken  hr 
the  &ot,  their  punishment  cannot  afberwards  be  opposed ;  nor  can  Iftefar  pro* 
teetor  interfere  to  prevent  their  chastisement.  But  the  unjust  king,  appre* 
bending  the  publicity  of  the  protection  which  he  affords  to  robbers,  thoush 
he  may  despise  the  consequences  of  his  iniquitv,  may  not  he^nUimg  to  mwe 
his  conduct  publick.  It  is  said,  he  is  not  guuty  of  injustice  in  protecting 
the  robbers.  That  may  be  true,  but  he  should  himself  inflict  punishment. 
He  ought  not  to  authorize  robbery,  nor  ought  he  to  permit  pata  to  be 
inflicted  on  another  whom  he  has  authorized  to  rob. 

But,  in  the  ease  of  robbery  without  jpr^vioiw  authority,  he  truly  antbo- 
rizes  it  when  he  receives  a  sixth  part  of  the  plunder.    But  if  he  receive  not 
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that  Mj^h  pftrty  he  should  hioiMlf  punbh  the  robbers,  or  restore  the  goods 
to  the  owner.  If  robberies  be  eominitted  in  bis  domiiiions  with  his  per* 
missioD,  sinee  it  is  neeessary  that  ho  shoold  protect  both  the  owner  mttd  the 
thief ^  he  shotdd  eaose  the  ptopoitjr  to  be  restored  to  the  true  owner,  s&d 
himself  pay  a  fine,  castief^  the  amount  of  that  fine  into  the  water.  But, 
aoeording  to  the  opinion  of  those  who  do  not  a^hnit  the  ameroement  of  kings, 
peoanee  only  shall  be  performed.  If  there  be  an  universal  monarch,  possess* 
ing  authori^  over  all  countries,  and  to  whom  all  e/ther  princes  are  subordi* 
|u3#^  may  he  ilbpose  fines  on  kings  ?  This  question  should  be  examined 
under  tide  of  JloU>ery. 

We  may  affirm,  that,  for  the  purpose  of  obtaining  Tictory  over  a  foreign 
and  stranger  kingdom,  a  king  desirous  of  reduomg  the  power  of  that 
kingdom  commissions  robbers,  tliat  the  subjects  distressed  by  their  depre** 
dations  may  desert  that  realm,  and  that  the  riches  of  that  kingdom  may  be 
thus  diminished,  and  victory  be  obtained  over  it.  This  text  has  been 
deH^ered  by  the  Sage  as  a  rule  of  partition  among  robbers  in  such  cases. 
The  robbers  have  property  in  goods  so  taken,  as  warriors  have  property  in 
horses  and  elephants  of  war,  in  arms,  and  the  like :  but  property  in  wealth 
acauired  by  conquest  in  open  war  partakes  of  the  quality  of  truth  (LVIII)  ; 
and  the  property  of  robbers  partakes  of  the  quality  of  darkness;  for 
it  is  ^pained  by  exciting  terror,  or  by  tiie  murder  of  unarmed,  timorous,  and 
aleeping  men,  and  is  disapproved  bj  the  law.  However,  the  law  permits  m 
tki§  to  reduce  the  power  of  %  foreign  kingdom  by  means  of  robben,  with  a 
view  to  conquest ;  but  the  recourse  to  robbery  from  a  motive  of  avariee,  to 
increase  his  own  treasure,  is  not  justifiable :  the  law  does  not  assent  to  the 
depredations  of  a  king  influenced  by  avarice ;  and  the  Sage  has  not  declared 
a  rule  of  partition  for  such  cases.  But'  obedience  to  the  law  itself,  not 
avarice,  must  be  the  motive  for  the  conquest  of  a  foreign  realm. 

LX. 
Yajnyawalota  : — Whatever  bo  the  righU  and  duties  of  a  king  pro- 
tecting his  own  realm,  even  all  those  devolve  on  him  who  seizes  a 
foreign  kingdom. 
To  expatiate  on  thie  eubjeet  would  be  superfluous. 

LXI. 
CattAtana: — ^The  law  before  propounded  relates  to  all  partners, 
whether  merchants,  husbandmen,  robbers  corrmiesioned  in  war  timey 
or  artisans,  when  they  have  made  no  special  agreement  for  their 
shares. 

When  they  have  not  made  a  special  agreement  respecting  their  shares. 
CHAHBBawABA  SO  cxpounds  the  text.  Some  explain  explain  it,  "  when  they 
make  a  partition  without  hzYing  preeiauelf  settled  what  shall  be  the  share 
of  eaoh/Mirtfiier. 

Other  partners,  not  already  mentioned,  are  comprehended  in  this  text, 
as  servants,  boatmen,  and  others,  working  in  partnership.  In  these  cases 
also,  the  chief  is  entitled  to  a  double  share,  n  the  labour  be  of  three,  four, 
or  more  kinds,  one  additional  share  is  allowed  for  each  degree  of  superior 
labour:  however,  it  should  be  admitted,  from  the  reason  of  the  law,  that 
the  shares  shall  be  equal,  if  the  labour  be  of  diflPerent  natures  but  equal. 
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If  some  king,  or  rich  man,  employ  learned  persons  to  compile  a  system 
of  law,  that  the  law  may  be  generally  miderstoody  and  justice  be  obsenred, 
or  to  compose  a  poem  for  his  gratification,  or  a  work  of  any  other  kind,  and  give 
wealth  to  them  for  their  maintenance,  or  as  token  of  respect ;  then  also,  if  he 
make  not  separate  gifts  to  each,  this  same  role  is  applicable.  Thus,  if  the 
labour  be  of  two  kinds,  the  gifts  shall  be  distributed  in  single  and  double 
shares ;  if  it  be  of  three  or  more  kinds,  the  distribution  should  be  made 
accordingly,  in  the  mode  formerly  mentioned.  It  should  not  be  argued, 
that  the  shares  may  be  regulated  as  in  the  performance  of  solemn  rites ;  for, 
in  the  present  instance,  there  are  no  BrdhmiX,  BrdhmandeheVhann^  and  so 
forth,  to  give  occasion  for  such  a  regulation  of  the  shares. 

Another  incidental  observation  may  be  made:  if  the  work  be  jointly 
composed  by  a  teacher  and  pupil,  a  master  and  servant,  or  the  like,  there  is 
no  such  rule  of  distribution.  If  the  teacher,  or  other  principal  person,  have 
promised  any  thing,  even  that  shall  be  given ;  otherwise  it  is  optional. 
The  teachet  and  the  master,  not  the  pupil  or  servant,  shall  share  what  is 
given  as  a  recompense  by  the  king  or  other  employer.  So  likewise,  if  any 
loss  arise.  But,  if  the  loss  happen  by  the  fault  of  the  pupil  or  servant,  the 
blame  is  imputable  to  that  pupil  or  servant :  if  the  boolE  fail  by  his  fault,  it» 
is  his  loss.  If  the  teacher  die,  or  be  disabled,  what  was  receivable  by  him 
may  be  taken  by  his  heirs ;  and  they  should  complete  the  work  themselves, 
or  by  means  of  others.  But,  should  there  be  no  special  agreement  concern* 
ing  an  employment  for  a  long  space  of  time,  the  work  and  the  gain  may  be 
regulated  at  the  pleasure  of  the  king,  or  other  employer.  Also,  should  the 
pupil  die,  the  rule  is  similar ;  but  here  the  option,  Mowed  to  the  teacher,  or 
his  heir,  is  included  in  the  case  noticed  of  the  king's  option.  The  same 
should  be  understood  where  man]^  join  in  composing  a  work,  according  to 
their  respective  superiority.  These  and  other  rules  may  be  inferred  from 
reasoning,  by  a  simple  exMion  of  intellect. 

So,  in  joint  conquest  and  in  joint  purchases,  whatever  share  a  partner 
has  in  the  principal  stock,  such  shall  be  his  share  of  what  is  acquired  :  and 
the  exertions  for  the  preservation  of  the  stock,  and  so  forth,  should  be  pro- 
portioned to  the  shares  in  the  principal  stock.  Similar  decisions  should  be 
given  in  the  case  of  barter  in  partnership,  and  also  in  other  cases. 
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CHAP.    IV. 
ON  SUBTRACTION  OF  WHAT  HAS  BEEN  GIVEN. 

Sect.  I. — On  Unalienable  Property. 

I. 

VrIhasfati  :— This  law,  respecting  concerns  among  partners,  has 

been  fully  declared :  the  law  concerning  what  may  or  may  not  be 

given,  and  what  is  or  is  not  a  valid  gifl,  shall  be  next  propounded. 

Concerns  among  partners  have  been  unfolded ;  undue  gifts  and  the  rest 
are  next  "  unfolded.*'  The  construction  of  the  sentence  resumes  this  term 
from  the  context,  because  the  sense  requires  it. 

IT. 
Nareda: — When  a  man  desires  to  recover  a  thing  which,  was  not 
duly  given,  it  is  called  subtraction  of  what  has  been  given ;  and 
this  is  a  title  of  administrative  justice. 

2.  In  civil  affairs,  tho  law  of  gift  is  four-fold ;  what  may  or  may 
not  be  given,  and  what  is  or  is  not  a  valid  gift : 

3.  Tilings  which  may  not  be  given,  are  eight ;  what  may  be  given, 

is  declared  to  be  of  one  sort  only :  no  valid  gifts  to  be  of  seven 

sorts ;  void  gifts  assume  sixteen  forms. 

The  man  who,  not  having  duly  given  a  chattel,  wishes  to  retract  the 
donation,  is  called  a  recanter  of  gilt,  and  Mm  is  a  title  of  law  :  he  contends 
for  withdrawing  what  has  been  given.  Thus  simple  men  interpret  the  word 
from  its  etymology :  it  intends  a  man  who  pleads  that  he  has  not  duly  given 
what  the  other  party  affirms  to  have  been  duly  given.  Others  read,  '*  what 
a  man,  &c.  (yat  instead  ofyaA)."  Some  take  the  word  "it"  indeclinably  ; 
for,  the  dictionary  of  Amkba  explains  the  co-relative?,  ''  what,  that ;  why, 
therefore :"  because  he  desires  to  withdraw  the  gift,  therefore  the  title  of  law 
is  subtraction  of  what  has  been  given.  It  follows,  that  the  title  of  law 
refers  to  the  wish  of  retracting  the  gift,  or  to  the  gift  retracted. 

The  term  used  by  MxMir  (Chap.  I,  v.  II  1)  denotes  payment  or 
delivery ;  non-delivery  of  what  has  been  ^iven  is  retraction  of  it.  Dehvery 
here  intends  a  perfect  gift  :  its  converse  is  an  imperfect  gift^  and  is  a  title  of 
law,  namely  subtraction  of  what  has  been  given.  Qiven  denotes  the  inten- 
tion of  the  giver  expressed  in  this  form,  "let  this  be  thine  :*'  the  word 
interpreted  subtraction,  may  signify  imperfect  or  undue  donation ;  where 
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that  eiiitSy  there  is  imperfectton  of  gift.  In  the  text  of  NlBiDAy  "on 
what  ffround^*'  and  ''  that  being  m$ceriained  in  Ai>  gijt^*'  may  be  sapplied: 
**  on  what  ground  a  man  de«ire«  to  retract  a  donation,  that  being  asoertoined 
in  his  gift,  ^."  for  it  has  the  same  imiK>rt  with  the  text  of  Mxvu :  the 
imperfection  of  the  gifk  cancels  it ;  accordingly  the  text  expresses  ''  not  duly 
given.'*  There  is  no  difficulty  in  including  under  this  title  a  man  who 
desired  to  retract  a  gift  which  is  aftervmrd»  determined  to  have  been  duly 
given,  since  a  suit  at  law  exists  previous  to  that  deddon :  but  on  the  con- ' 
struction  proposed  by  simple  men,  "  not  duly*'  would  be  unmeanii^.  Thus 
some  interpret  the  text.  But  Cull^cabhatta  explains  the  term  employed 
in  the  text,  *'  withdrawing  or  taking  back."  According  to  this  internreta* 
tion,  **  recovery  denred**  must  be  supplied  in  the  text  of  NiaiDA :  **  when  a 
man  desires  to  recover  what  has  been  given,  the  recovery  desired  by  him  is 
retraction  of  what  has  been  g^ven,  and  this  is  a  title  of  administrative 
justice.'* 

The  gift  may  be  Imperfect,  because  the  thing  is  unalienable,  or  because 
it  is  given  by  a  person  not  entitled  to  give  it.  Thus  the  gifb  mav  be  im- 
perfect, because  the  chattel  is  unalienaUe,  or  because  it  is  improperly  given, 
or  because  it  is  given  to  a  wrong  person,  or  without  the  assent  of  the  father 
and  so  forth,  or  at  a  time  when  the  donor  is  defiled.  So  Mibba.  flhiis 
will  be  explained  in  another  place,  it  is  here  mentioned  incidentally. 

"*  in  civil  affairs,  Ac."  (II  2) :  the  rule  to  be  established,  that  gifts 
made  by  a  man  affiicted  with  disease  and  the  like  are  void,  regards  civil 
gifts,  not  donations  for  a  religious  purpose.  This  title  of  law  does  not  ex- 
tend to  a  gift  made  for  a  religious  purpose :  the  donation  is  valid,  if  it  be 
made  by  the  owner  of  the  thing. 

III. 
Cattatana  : — What  a  man  has  promised,  in  health  or  in  sickness, 

for  a  religious  purpose,  must  be  given ;  and  if  he  die  without  givii^ 
it)  his  son  shall  doubtless  be  compelled  to  deliver  it. 
KAOHUNAKOAiirA  and  other  authors  expound  this  text,  "  what  a  man, 
even  afflicted  by  sickness,  has  promised  to  give,  must,  if  he  die,  be  given  by 
his  son."  It  is  not  proper  to  say,  that  what  he  has  promised  must  neces- 
sarily be  deUvered,  but  the  gift  is  not  valid.  The  rule  must  be  understood 
of  other  cases  as  well  as  of  sickness ;  for  the  reason  of  the  law  is  equally 
Applicable. 

"  The  law  of  gift  is  four.fold  ;"  literally,  the  path  of  donation  (II  2). 
The  ways  of  arriving  at,  or  receding  from,  the  annulling  of  property,  and 
thereby  effecting  donation,  are  four.  Thui*,  by  the  way  of  void  gifts,  the 
act  recedes  therefrom ;  by  the  way  of  valid  gifts,  it  arrives  theretit :  the  rest 
will  be  evident  in  course.  The  wish  of  retracting  an  invalid  gift  takes  effect ; 
the  wish  of  withdranring  a  valid  gift  is  fruitless.  This  is  the  whole  rule 
concerning  subtraction  of  what  has  been  given ;  for  an  invalid  gift  only  may 
be  withdrawn. 

Wherever  the  gift  is  invalid,  the  pfoptrUf  is  actually  recovered :  how 
then  does  the  man  **  wish"  to  recover  it  ?  Where  effects  are  possessed  bv 
another  under  the  semblance  of  a  gift,  a  doubt  arising  whether  they  ahiJl 
or  shall  not  be  recovered,  the  Sage  directs  that  they  snail  be  recovered  if  it 
be  ascertained  to  be  merelg  the  semblance  of  a  gift,  but  shall  not  be  recover* 
ed  if  that  be  not  ascertained.  An  invalid  gift  ii  motioned  to  deterihine 
that  the  supposed  donation  is  void. 
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Should  not  gifts  be  here  said  to  be  of  two  sorts,  yalid  and  invalid  ? 
whj  are  they  denominated  from  what  may  or  may  not  be  given  ;  jor  there 
is  no  proper  distinction,  in  treating  of  this  subject,  between  what  may  and 
may  not  be  given,  and  what  is  and  is  not  a  valid  gift  P  Simple  men  reply, 
both  are  noticed  incidentally.:  both  are  mentioned  to  denote  that  the  gift  of 
a  son  or  a  wife  is  imperfect,  because  they  should  not  be  given.  For  what 
purpose  is  it  said  that  the  gift  of  what  may  not  be  given  is  imperfect  ?  The 
answer  is,  it  appears  that  a  fine  is  incurred  by  such  a  gift.  Those  things, 
in  the  giving  of  which  there  is  sin,  should  not  be  given  :  and  that  sin  is  not 
expiable  by  penance  alone ;  for,  were  it  so,  such  gifts  should  be  discussed 
under  the  title  of  Penance  and  Expiation :  being  noticed  under  the  head  of 
Judicial  Procedure,  it  appears  that  the  giver  of  what  should  not  be  given 
shall  be  amerced.  Thus  some  expound  the  law  :  their  opinion  will  hereafter 
be  considered. 

YRfHASPATi  has  not  mentioned  the  term  "  subtraction  of  what  has  beeq 
given ;"  but  mentions  the  four-fold  distinction  of  what  may  or  may  not  be 
given,  and  what  is  and  is  not  a  valid  gift :  the  rule  must  be  deduced  from 
the  acceptation  of  the  terms,  '  what  may  not  be  given,  &c.' 

The  eight  things  which  may  not  be  given  are  thus  enumerated  : 

IV. 

Narbda  ; — What  is  bailed  for  delivery,  what  is  lent  for  use,  a  pledge, 

joint-property,  a  deposit,  a  son,  a  wife,  and  the  whole  estate  of  a 

man  who  has  issue  living, 

2.    The  Sages  have  declared  unalienable  even  by  a  man  oppressed 

with  grievous  calamities,  and,  of  course,  what  has  been  promised  to 

another. 

What  is  bailed  for  the  use  of  another  {anwdhUa)  is  a  distinct  kind  of 
bailment,  explained  in  the  chapter  on  Deposits.  It  is  mentioned  to  show 
that  it  is  comprehended  under  the  general  term  of  deposit,  by  the  same  role 
by  which  one  name  of  kine  may  denote  cattle  of  that  sort,  and  a  synony- 
mous term  in  the  same  sentence  may  intend  cows  only  :  consequently,  there 
is  nothing  inconsistent  with  the  number  of  eight  unaUenahle  Ainge. 

May  it  not  be  said  that  pledge  and  loans  for  use  should  not  be  repeated, 
for  they  are  nearly  allied  to  deposit  ?  Some  distinction  may  be  admitted ; 
because  a  pledge  is  connected  with  debt,  and  a  loan  for  use  gives  dominion 
over  the  chattel  to  one  who  is  not  the  owner :  but  bailment  for  delivery  is 
a  mere  repetition,  for  the  owner's  dominion  over  the  chattel  euheiete  injuU 
force;  a  thing  deposited  through  the  intervention  of  another,  a  chattel 
bailed  by  an  absent  man,  and  the  like,  are  deposits  generally,  for  they  are 
only  distinguished  by  minute  differences. 

MiSRA  reconciles  the  number  by  joinbg  the  words  son  and  wife  into 
one  compound  term  :  '*  a  wife  with  a  son,  mentioned  conjointly  :'*  conse- 
quently, there  is  nothing  inconsistent  with  the  eight-fold  distinction  pre- 
mised. But  the  text  shows  that  a  wife  and  a  son  may  not  be  given,  as  the 
expression  "  the  father  goes  with  his  son*'  denotes  that  both  go. 

V. 

YbIhaspati  : — ^The  prohibition  of  giving  away  is  declared  to  be  eight- 
fold :  a  man  shall  not  give  joint  property,  nor  his  son,  nor  his  wife, 
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without  their  assent  in  extreme  necessity^  nor  a  pledge,  nor  all  his 
wealth  if  lie  have  issue  living^  nor  a  deposit,  nor  a  thing  borrowed 
for  use,  nor  what  he  has  promised  to  another. 

Ju  this  text  bailments  for  delivery  and  the  like  should  be  understood 
as  comprehended  under  the  term  deposit. 

Is  it  not  superfluous  to  declare  that  deposits  and  the  like  may  not  be  . 
^iven  ?  for,  in  their  nature,  they  are  unalienable,  because  they  are  the  property 
of  another  ;  else  it  should  also  be  said  that  the  property  of  another,  actually 
enjoyed  by  the  owner,  may  not  be  given  by  a  stranger.  Consider  it  as  men- 
tioned for  the  sake  of  an  amercement  imposed  on  him  who  gives  away  deposits 
and  the  like.  Is  there  no  punishment  for  him  who  gives  away  the  property 
of  a  stranger  under  other  circumstances,  that  deposits  and  the  like  should  be 
gpeciallt/  declared  unalienable  ?  Since,  under  other  circumstances,  the 
property  of  a  stranger  cannot  be  given  away  without  theft,  the  giver  shall 
bo  punished  as  a  tiiief :  but,  considering  that  deposits  and  the  like,  being 
actually  in  the  depositary's  power,  might  be  given  away  without  suspicion 
of  theft,  the  beneficent  Sage  has  declared  them  unalienable. 

Others  remark,  that  Vijnyaneswara  admits  the  creditor's  property  in 
a  pledge  ;  and  the  property  of  the  borrower,  in  a  thing  borrowed  for  use  and 
the  like,  may  also  be  admitted :  but  the  right  of  the  owner  is  not  annulled ; 
it  subsists  like  the  concurrent  property  of  husband  and  wife :  therefore  the 
borrower,  but  not  a  stranger,  may,  with  the  assent  of  the  owner,  aliene  at 
pleasure  a  chattel  borrowed  for  use.  Thus,  on  the  grounds  of  such  a  subor- 
dinate property,  a  gift  or  other  alienation  might  be  made;  but  the  Sage 
prohibits  the  gift  (IV  1),  because  that  property  is  subordinate. 

A  gift  of  deposits  and  the  like,  made  by  mistake,  is  not  valid  (Chapter 
II,  V.  XXVII).  Therefore  deposits  arid  the  like,  given  away  by  mistake, 
may  be  recovered.  With  a  view  to  this,  Misba  has  said,  "  the  gift  may  be 
imperfect,"  because  the  chattel  may  have  been  unalienable."  Others  affirm, 
that  creditors  and  the  rest  may  create,  by  gift  or  the  like,  an  interest  equal, 
and  similar  to  their  own. 

"Joint  property"  (IV  1)  is  explained,  in  the  Retndcara  and  Chintdmeni, 
what  belongs  to  more  than  one  owner.  Therefore  the  sense  is,  that  one 
brother  shall  not,  without  the  assent  of  the  rest,  give  away  undivided  wealth 
held  as  the  property  of  several  brothers. 

Shall  he  not  give  away  the  whole  of  the  joint-property ;  or  shall  he  not 
give  away  the  amount  of  his  own  share  ?  On  the  opinion  of  JiMtxTATAHANA 
delivered  in  his  gloss  on  the  text  of  VtasA  (Chapter  2,  v.  VI),  "  because  the 
famUy  would  bo  injured  by  a  sale,  gift,  or  other  alienation,  effected  by  a 
distressed  coheir  as  part-owner  of  joint  property  y*  some  remark,  that,  if  it 
were  intended  to  forbid  the  sale  or  gift  of  tne  whole,  the  author  would  have 
said  '*  they  would  be  deprived  of  the  means  of  subsistence  if  a  gift  or  sale 
were  made,"  thereby  forbidding  the  alienation  of  the  whole.  There  is  no 
difference  whether  the  sale  or  gift  of  the  whole  wealth  be  made  by  a  parcener 
distressed  or  not  distressed ;  consequently,  it  would  be  vain  to  contend  for  a 
partition  or  the  like,  with  a  distressed  man,  who  had  sold  the  amount  of 
his  own  share  of  the  joint-property :  to  obviate  this  consequence,  even  a 
parcener's  sale  or  gift  of  his  own  share  without  the  assent  of  the  coheirs  is 
forbidden.  Such  is  the  principle  of  the  rule  :  and  here,  from  this  prohibition 
of  the  sale  or  gift  of  his  own  share  without  the  assent  of  the  ooheirs,  it 
appears  that  the  parcener  shall  be  punished  if  he  do  so ;  for  the  texts  of 
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Nabeda  and  others,  under  the  head  of  Judicial  Procedure,  show  that  joint- 
property  may  not  he  given  away.  At  present,  parceners  do  not  make  gifts 
or  sales  of  undivided  land,  or  other  property,  without  the  assent  of  the 
coheirs;  each  says,  "how  should  1  sell  it  P  this  property  is  not  divided." 
Such  is  the  general  custom  in  some  countries.  But  certain  lawyers  hold, 
that,  if  a  parcener  give  or  sell  his  own  share,  the  king  does  not  impose  fines 
on  trifling  occasions ;  or  the  parceners,  from  indolence,  or  considering  it  as 
fruitless,  do  not  inform  the  king  :  in  this  view  q/*/Atf  matter,  custom  permits 
parceners  to  give  or  sell  the  amount  of  their  own  shares.  If  the  mainte- 
nance of  his  family  cannot  he  provided  hy  a  parcener  without  the  sale  of  that 
property,  and  his  wealthy  coheir  neither  make  a  partition,  nor  consent  to 
the  sale,  what  shall  be  done  in  that  case  ?  The  king,  they  say,  on  the 
application  of  the  person  who  wishes  to  sell  his  share,  should  give  attention 
to  the  matter.  But  here  it  must  be  understood,  that  joint-property  is 
unalienable  without  the  assent  of  the  coheirs  :  however,  should  the  gift  or 
sale  be  actually  made,  it  is  valid ;  for  the  following  text  may  relate  to  the 
amount  of  the  respective  portions  of  joint-property,  as  well  as  to  divided 
shares  ;  and  the  will  of  the  owner  being  a  sufficient  cause  of  vesting  property 
in  another,  the  parcener  may  not  be  able  to  bear  the  delay  of  partition,  or 
of  obtaining  the  assent  of  his  coheir. 

VI. 

Nareda  : — If  they  severally  give  or  sell  their  own  undivided  shares, 

they  may  do  what  they  please  with  their  property  of  all  sorts,  for 

surely  they  have  dominion  over  their  own. 

It  should  not  be  objected,  that  the  assent  of  coheirs  should  be  established 
under  the  authority  of  the  text,  as  a  necessary  association  for  the  disposal 
of  another's  right  in  undivided  immoveable  property:  thus,  without  the 
union  of  all  the  requisite  causes,  the  effect  of  conferring  property  on  another 
does  not  take  place.  Since  the  text  may  be  pertinent  in  the  sense  above 
mentioned,  it  is  wrong  to  impose  the  difficulty  of  establishing  such  an 
association.  Herein  Sbicbishna  Tebcalancara  concurs.  But  if  a  parce- 
ner, without  the  assent  of  his  coheirs,  give  the  whole  joint-property,  the 
gift  is  null ;  for  the  joint- property  of  all  cannot  be  devested  by  the  act  of  one. 

It  is  questioned  whether  his  own  property  be,  or  be  not,  annulled  by 
the  act  of  a  single  parcener.  It  should  not  be  said  that  his  own  property 
is  not  annulled,  because  the  gift,  being  improperly  made,  is  in  its  own  natuj'e 
imperfect,  and  is  void  as  the  act  of  a  man  partly  destitute  of  ownership. 
There  is  nothing  to  prevent  the  annulling  of  his  oicn  property,  since  the 
gift,  which  he  himself  makes  with  the  intention  of  annulling  the  rights  of  all 
the  parceners  in  that  chattel,  is  the  act  of  an  owner,  of  whom  property  is 
predicable.  Consequently  the  ownership  of  the  giver  appears  in  this 
instance  to  be  alienable :  but  the  ownership  of  the  rest  subsists  in  full  force. 
The  meaning  of  ancient  authors,  who  hold  a  gift  of  joint-property  to  be 
void,  is  the  same.  But  a  parcener's  gift  of  his  own  share  is  valid.  All  the 
brothers  have  each  their  respective  predicable  property  in  all  the  effects. 

It  should  not  be  objected,  that,  when  the  father  dies,  if  one  common 
property  in  the  same  thing  be  vested  iu  several  brothers  ;  and,  should  one 
of  these  die,  if  the  right  of  all  the  parceners  be  annulled,  and  another 
property  be  vested  in  the  surviving  brothers,  together  with  the  son  of  the 
deceased  brother,  it  is  troublesome  repeatedly  to  cstabilsh  joint-property 
vesting  in  many  persons ;.  therefore  the  property  in  the  effects  vests  iu  the 
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persons  severally.  After  the  death  of  a  brother,  it  being  necessary  to  esta- 
blish a  single  property  vesting  in  his  son  after  the  annulling  of  his  single 
property,  we  nnd,  8ay  these  lawt/ers,  no  greater  difficulty  in  establishing  a 
property  not  dissimilar  predicated  of  many  persons.  It  must  be  therefore 
established,  that  the  ownership  of  all  is,  or  is  not,  annulled  by  the  act  of 
one ;  not  that  the  giver*s  right  is  annulled ;  and  that  the  property  of  the 
rest  subsists.  These  lawyers  therefore  think  that  the  gift  of  one  may  be 
valid  as  the  gift  of  all. 

To  that  argument  there  is  this  objection  :  it  suits  the  opinion  in  which 
property  is  referred  to  things ;  but  it  does  not  accord  with  the  sentiments 
of  the  ifaif/dffieae,  who  dissent  from  that  opinion,  and  refer  property  to  per- 
sons :  thus  it  is  difficult  to  establish  that  the  ownership  of  all  the  brothers 
is  annulled  upon  the  death  of  one  ;  and  no  quality,  except  conjunction  and  the 
like,  is  acknowledged  to  be  inherent  in  two  individuals  al  the  tame  time. 
Or,  admitting  single  property,  still  there  is  no  difficulty.  Thus,  after  the 
right  of  all  the  brothers  has  been  annulled  on  the  death  of  one,  a  single 
property  arises  predicated  of  the  surviving  brothers  and  the  heir  of  the 
deceased ;  not  a  distinct  property  predicated  of  the  heir  alone.  In  the 
present  case  also,  after  the  right  of  all  the  parceners  has  been  annulled  by  gift, 
property  arises  predicated  of  the  other  parceners  and  the  donee ;  for  gift 
only  creates  a  property  similar  to  that  held  by  the  owner,  who  makes  the  gift. 

Is  it  sale  or  gift  without  ownership  ?  What  objection  is  there  to  its 
being  eomidered  as  a  true  sale  or  gift  without  ownership  ?  For  it  might  be 
supposed  that  he  shall  be  punished  as  a  thief  for  such  a  gift  or  sale :  yet 
that  puniihment  is  not  inflicted  in  this  instance,  because  the  law  has  forbid- 
den it  (Book  V,  V.  CCCLaXVII  4) ;  in  the  case  of  possible  theft  only,  that 
punishment  is  consistent  with  common  sense.  But  some  hold,  that  it  is 
not  sale  without  ownership,  because  the  parcener  is  not  a  person  different 
from  the  owner  of  the  chattel. 

Then  what  shall  be  the  punishment  ?  The  penalty  directed  for  the 
gifl  of  what  is  unalienable.  That  penalty  will  be  quoted  from  Jim^aya- 
HAKA  and  others,  as  expressly  declared  by  Mbhu.  This  should  be  well 
examined. 

It  must  be  noticed,  that  if  a  parcener,  without  the  assent  of  his  coheirs, 
give  or  sell,  to  any  person,  some  one  chattel  out  of  the  whole  undivided 
property,  at  a  subsequent  time,  when  partition  is  undertaken,  that  chattel 
should  be  included  in  his  share. 

Shall  all  the  parceners  divide  the  value  of  the  effects  aliened?  or  shall 
the  other  pjurceners  receive  back  their  portions  of  those  effects,  and  the  donee 
or  buyer  recover  the  price  of  their  shares  from  the  donor  or  seller  ?  If  the 
other  parceners  consent  that  the  effects  aliened  should  become  a  part  of  his 
share  in  the  joint  stock,  then  it  piay  be  included  in  his  allotment :  but  if  they 
do  not  consent  to  that  adjustment,  nor  to  receive  their  shares  of  the  value, 
they  may  recover  their  shares  of  the  effects.  Otherwise  they  may  eeverally 
insist,  **  this  chattel  must  be  received  by  me,  it  shall  not  be  given  to  that 
brother;  distribution  shall  be  made  by  lot.'*  But,  in  fact,  there  can  be  no 
distribution  by  lot  in  this  instance ;  for  the  seller,  whom  that  distribution 
would  concern,  is  no  longer  an  owner.  It  cannot  be  said,  those  effects  are 
of  course  included  in  the  seller's  share.  All  the  brothers  having  ownership 
in  those  effects,  that  ownership  is  not  annulled. 

Should  it  not  be  said,  that,  according  to  the  opinion  of  JiMuTATiHAirA, 
who  contends  for  dispersed  property,  vesting  severally  in  the  coparcener^, 
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lase,  as  well  a8  dUtiibution  by  lot,  determines  the  property  in  pariieular 
ckaUd  ;  otherwise  a  parcener  selling  any  chattel,  and  consuming  ine  produce 
qfthetaUj  would  be  guilty  of  embezzling  the  property  of  another?  It 
cannot  be  affirmed  that  there  is  no  difficulty,  because  CAtyAya||^  directs 
that  his  offence  shall  bd  pcUiently  borne  (Book  Y,  v.  CCCLXXYII 4).  Still,  in 
the  apprehension  of  sin,  the  penance  directed  for  cases  of  doubt  would  be 
requisite ;  and  he  who  consumes  much,  would  undoubtedly  be  a  sinner.  A 
dissimilar  property  is  not  created,  but  a  i-ight  proportionate  to  the  share  of 
the  donor  or  vender:  and  if  it  be  affirmed  that  he  who  sells  for  his  subsistence 
that  which  he  occupies  is  proved  to  have  had  property  therein,  it  follows, 
that  a' single  ownership  exists  in  effects  sold  for  subsistence,  and  the  other 
parceners  would  not  be  entitled  to  a  share  of  the  effects  so  aliened.  This 
question  is  thus  answered  :  it  is  a  maxim,  that  penances  are  similar  to  pu- 
nishment ;  exemption  from  penance  is  therefore  implied  in  exemption  from 
punishment.  The  laws  which  ordain  partition  by  lot  and  otherwise,  ascer- 
tain property ;  but  occupancy  and  the  like  does  not  ascertain  it.  If  the 
property  be  doubtful,  all  the  parceners  are  not  entitled  to  shares  ;  but,  in 
this  instance,  if  a  sale  be  made  for  necessary  consumption,  the  seller  shall  not 
be  punished :  otherwise,  he  may  be  chastised.  It  should  not  be  objected^ 
that  the  parceners  could  not  receive  equal  shares,  because  the  property 
cannot  be  determined  by  the  decision  of  arbitrators,  without  the  mutual 
assent  of  the  contending  parties  to  the  appointment  ofthefn;  and  distribution 
by  lot  has  been  already  set  aside.  In  this  case  no  distribution  by  lot  does 
take  place ;  but  the  other  parceners  do  not  abandon  their  shares.  The  arbi- 
trators, to  whom  their  complaint  of  the  parcener's  illegal  act  is  referred, 
rejecting  the  vender's  plea,  adjudge  equal  shares  to  all  the  parceners :  and 
the  notion  of  a  property  which  requires  specifick  mutual  assent  to  authorize 
alienation,  supposes  a  common  right  vesting  in  all  the  parceners,  like  their 
property  in  single  slave,  or  the  like.  For  this  purpose,  the  gift  or  aliena- 
tion of  undivided  effects  without  the  assent  of  coheirs  is  prohibited:  a 
parcener  is  not  forbidden  to  give  his  own  share  generally,  without  specifying 
particular  chattels,  in  this  form ;  *'  I  give  you  my  share ;"  for  then  the  donee 
may  be  admitted,  like  a  parcener,  to  a  distribution  by  lot :  but,  even  in  that 
case,  the  assent  of  coheirs  is  required  for  the  alienation  of  immoveable  property 
(XIX  6). 

Joint-property  is  wealth  belonging  to  more  than  one  owner.  Misba 
says, '  the  gift  is  invalid,  because  a  man  has  not  full  dominion  over  joint- 
property,  a  wife,  or  a  son :  and  the  want  of  dominion,  in  the  other  instance ^ 
is  deduced  from  the  same  reasoning,  which  proves  it  in  the  case  of  joint- 
property.'  By  "  the  same  reasoning"  he  means  that  the  ownership  of  one 
cannot  be  annulled  by  another.  From  Misba's  exposition  it  is  inferred, 
that  a  parcener's  gift  of  his  own  share  of  undivided  property  is  void.  But, 
to  reconcile  the  two  opinions  of  different  authors,  we  adopt  the  sense  inferri- 
ble by  reasoning,  and  say,  a  gift  of  the  whole  joint-property  is  void,  not  a 
gift  of  the  parcener's  own  share.  Thus  the  donor  cannot,  at  his  own  choice, 
annul  the  ownership  of  others ;  hut  he  is  not  debarred  from  aliening  his  own 
single  right  in  the  joint-property ;  for  such  acts  by  partners  in  trade  are  often 
seen  in  oommon  practice.  This  may  be  stated  as  the  opinion  of  Vaghjsspati 
Bhattaohabta,  and  YiXErrANiBWABA.  Therefore,  the  gift  is  valid  as  far  as 
the  donor's  share  is  concerned ;  but  he  shall  be  punished,  and  must  perform 
penance.  Such  is  the  rule  ordained  concerning  gift,  or  other  alienation 
of  what  may  not  be  given.  *  That  a  thing  may  not  be  given'  denotes  that 
the  gift  is  attended  with  sin ;  for  this  form  of  speech  bears  the  sense  of  the 
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imperative.  It  does  not  denote  that  the  gift  is  a  void  act ;  were  it  so,  it 
would  not  differ  from  a  void  donation :  and  full  dominion  would  not  be 
noticed  under  this  title  of  *  what  may  not  be  p^iven.'  If  it  be  said,  this  title 
is  intend^  to  show  punishment ybr  such  gifl9^  it  is  answered,  this  form  of 
prohibition  implying  offence,  the  offender  should  be  punished.  Thus  the 
gift  of  things  which  are  enumerated  among  those  which  may  not  be  given, 
is  punishable ;  gifts  enumerated  among]  those  which  are  void,  are  utterly, 
null ;  and  those  noticed  under  both  heads,  are  both  void  and  punuhable :  as 
the  gifb  of  a  deposit,  or  the  like,  of  another's  share  in  undivided  property, 
and  80  forth. 

In  regard  to  a  son  or  a  wife,  MiaiiA  says,  that  the  gift  is  void  for  want 
of  full  dominion.  It  appears,  under  the  authority  of  the  text,  that  there  is 
no  full  dominion  over  a  son  and  a  wife  who  do  not  consent  to  the  sale. 
Here  this  objection  occurs :  if  a  father,  or  husband,  have  power  to  give  away 
a  son,  or  wife,  it  should  appear  that  they  have  the  dominion  of  owners  over 
them ;  and  having  ownership,  how  can  their  gift  be  void,  being  made  by 
persons  neither  insane,  nor  otherwise  incapable  ?  and  these  are  not  enumerated 
among  void  gifts.  Consequently  the  donation,  even  without  the  assent,  is 
valid  ;  but  the  donor  shall  be  punished,  for  they  are  found  in  the  number  of 
unalienable  things  and  persons.  In  the  text  of  CAtyatana  (VII)  the  gift 
or  sale  of  a  son  or  wife  without  the  assent  of  the  parties  interested,  and 
without  extreme  necessity,  is  forbidden :  it  is  not  said  that  the  gift  or  sale  is 
void. 

VII. 
Catyayana: — A  wife,  or  a  son,  or  the  whole  of  a  man's  estate,  shall 
not  be  given  away  or  sold  without  the  assent  of  the  persons  inter- 
ested; he  must  keep  them  himself. 

2.  But,  in  extreme  necessity,  he  may  give  or  sell  them  miih  their 
assent;  othervfise,  he  must  attempt  no  such  thing:  this  has  been 
settled  in  codes  of  law. 

"Without  the  assent  of  the  persons  interested,^*  (that  is,  of  the  eon, 
wife,  kinsmen  and  so  forth,)  these  must  not  be  sold  nor  given  av^ay.*  If  he 
neither  give  nor  sell  them,  where  shall  he  place  them  ?  The  Sage  replies, 
"  he  must  keep  thsm  himself.'*  Misba  observes,  that  \(  the  persons  inter- 
ested do  not  assent  to  the  gift  or  sale,  these  three  {the  son,  wife,  and  the 
whole  of  a  man^ s  estate)  must  be  retained  by  himself.  Even  with  their 
assent,  they  can  neither  be  sold  nor  given  away  unless  in  extreme  distress 
(VII  2).  It  is  wrong  to  affirm,  that,  after  forbidding  the  gift  or  sale  of  a 
son  and  the  rest  without  the  assent  of  the  persons  interested,  the  admission 
of  such  a  gift  or  sale  in  extreme  distress  shows  that  the  gift  or  sale  may  be 
made  in  such  circumstances  even  without  the  assent  of  the  persons  interested. 
NIbeda,  forbidding  such  a  gift  or  sale,  even  in  extreme  distress  (IV),  would 
contradict  Catyayana.  Therefore,  in  the  utmost  distress,  a  son  and  the 
rest  may  be  given  away,  with  the  assent  qfiJie  persons  interested :  but,  even 
in  such  circumstances,  the  gift  may  not  be  made  without  their  assent. 
Such  is  the  demonstrated  rule. 

*  I  omit  a  grammatical  disquisition  justifying  the  use  of  the  masculine  gender  ia  the 
instance  of  a  participle  governed  by  unconnected  words  of  the  three  genders, 
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A  son  is  also  given  for  the  purpose  oi  adoption  this  heing  done  as  an 
act  of  duty  to  relieve  the  adopter's  distress  arising  from  the  want  of  male 
issue,  no  penalty  is  incurred  :  the  assent  required  x^  found  in  the  want  of 
opposition  ;  for,  it  is  a  rule  that  not  to  forbid  is  to  assent.  Therefore  the 
gift  of  a  son  under  the  age  of  five  years  may  be  valid  ;  and  it  appears  that  a 
donation  may  have  force  even  without  the  assent  of  the  persons  interested.. 
Since  the  gift  of  an  unsuitable  son,  even  though  he  do  not  assent,  is  valid, 
therefore  the  father  may  have  full  power  to  give  away  his  son  ;  and,  from 
parity  of  reasoning,  the  same  may  be  understood  in  regard  to  the  gift  of  a 
wife.  It  should  not  be  objected,  that,  under  the  authority  of  the  text,  the 
gift  of  a  son  or  wife  is  valid  without  their  assent,  if  they  do  not  oppose  the 
donation  ;  but  in  the  gift  of  an  infant  there  can  be  no  opposition  made  hy 
him.  It  is  troublesome  to  prove  want  of  opposition  an  associated  cause  for 
the  validity  of  an  act  devesting  property,  which  is  an  effect  of  acts  to  which 
the  asaent  of  the  owner  is  absolutely  required.  If  a  son  be  given  with  his 
consent,  but  in  no  extreme  distress,  shall  the  donor  be  punished  ?  It  is  said, 
both  the  utmost  distress  and  the  Skssent  of  the  persons  interested  being  men- 
tioned as  causes  of  gift  or  sale,  if  either  be  wanting,  it  appears  that  punish- 
ment shall  be  inflicted  :  otherwise  the  mention  of  extreme  distress  would  be 
unmeaning.  Who  will  inform  the  king  ?  Any-how  informed  of  it,  the 
king  may  of  himself  ascertain  the  fact,  and  impose  an  amercement ;  as  is 
shown  in  the  case  of  persons  guilty  of  drinkiug  spirituous  liquors  and  the  like. 

Some  remark  on  the  words  of  Misba,  "  the  gift  of  a  son  or  wife,  with- 
out their  assent,  is  not  valid,"  that  the  dominion  over  the  son  or  wife  is 
annulled  by  a  gift  made  without  their  assent;  but  no  property  vests  in  the 
donee ;  for  a  son  or  wife,  being  rational  beings,  are  very  different  from  kine, 
gold,  or  the  like.  After  the  dominion  over  the  son  or  wife  was  annulled, 
before  property  could  vest  in  the  donee,  they  became  independent  at  the 
moment  when  dominion  was  annulled ;  and  the  father  or  husband  having 
no  dominion,  his  gift  was  then  an  act  done  without  ownership.  If  that  be 
true,  is  not  every  donation  invalid,  even  the  gift  of  cattle,  of  gold  or  the 
like,  or  of  an  infant  under  the  age  of  five  years  ;  for  there  is  a  momentary 
want  of  ownership  ?  The  father  or  other  person  having  dominion  at  the 
very  time  when  the  gift  is  made,  it  may  be  considered  as  one  made  by  an 
independent  person  :  but  here  the  son  subsequently  becoming  independent, 
the  gift  is  invalid  without  his  assent ;  for  it  is  reasonable  to  justify  proper- 
ty by  t\iQ  joint  gift  or  sale  of  every  independent  person  concerned.  After 
fifteen  years,  a  son  is  independent,  if  his  parents  be  dead  (XV).  The  inde- 
pendence of  a  son,  after  his  parent's  interest  ceases,  being  thus  declared,  the 
gift  of  an  infant  five  years  old  is  valid.  How  can  paternity  be  valid  in 
respect  of  sons  self-given  and  the  like ;  for  they  commit  themselves  to  a 
father  before  the  age  of  five  years,  and  were  not  independent,  there  age 
being  less  than  fifteen  years  ?  In  the  want  of  another  owner,  such  adop- 
tions being  necessary,  their  independence  may  be  admitted  in  practice. 
Both  opinions  should  be  well  examined, 

VIII. 

Vasist'ha  : — A  son  formed  of  seminal  fluids  and  of  blood  proceeds 
from  his  father  and  mother,  as  an  effect  from  its  cause :  both  parents 
have  power,  for  just  reasons,  to  give,  to  sell,  or  to  desert  him  ;  but 
let  no  man  give  or  accept  an  only  son,  since  he  must  remain  to  raise 
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up  a  progeny  for  tlie  obsequies  q/*  ancestors.     Nor  let  a  woman  give 
or  accept  a  son,  unless  with  the  assent  of  her  lord.* 

"  Nor  let  a  woman  give  or  accept  a  son :"  give,  having  a  secondary- 
sense  without  losing  its  literal  meaning,  comprehends  sale  and  the  like. 

Chandiswara. 

Consequently,  hy  parity  of  reasoning,  "  may  not  be  given,"  in  the  text 
of  Nareda,  denotes  also  that  they  may  not  be  sold :  and  by  the  same  parity 
of  reasoning,  the  term  cannot  be  taken  in  the  secondary  sense  of  sale  only, 
when  thus  employed  in  a  single  text. 

"  Both  parents  have  power,  Ac."  Have  the  father  and  mother  power 
jointly  to  give,  to  tell,  or  to  desert  a  son;  or,  have  they  that  power  severally  ? 
Not  the  first :  a  gift  made  by  the  husband  alone,  after  the  death  of  his  wife, 
would  be  void  ;  but  this  is  not  intended,  for,  by' declaring  that  a  wife  has 
not  power  to  give  a  son,  it  is  implied  that  the  husband  has  that  power.  If 
the  second  construction  be  deemed  admissible,  still  the  husband's  previaue 
assent  is  required  for  a  gift  made  by  a  widow. 

A  gift  made  by  the  husband  while  the  wife  is  living,  without  her  assent, 
to  a  person  requesting  it  for  the  adoption  of  a  son  given,  would  be  valid. 
This  cannot  be  admitted.  Were  it  so,  that  given  son  would  not  be  for- 
saken by  his  mother :  though  a  woman  be  dependent,  the  alienation  of 
female  property,  or  of  a  mother* s  rights  over  her  son,  by  the  gift  of  the  hus- 
band atonOy  is  not  valid  in  law  or  reason.  Is  is  said,  the  word  ''  or,"  which 
occurs  in  many  texts  concerning  sons  given,  shows  the  right  both  of  the 
father  and  mother  severally  to  give  a  son :  but  there  is  this  difference :  "  if 
the  father  be  living,  with  his  assent ;  if  he  be  not  living  without  it." 
And  from  this  exposition  of  CHAKnisswABA  it  is  established,  that  parents 
have  that  right  severally :  but  the  filiation  to  another  person  must  be  admit- 
ted without  desertion  of  the  mother.  This  will  be  more  fully  discussed  in 
book  the  fifth.  On  Inheritance,  under  the  title  of  Sons  given. 

MiSBA  affirms,  that  "  a  woman  cannot  accept  a  son  even  with  the  assent 
of  her  lord,  because  she  is  precluded  from  the  oblation  to  fire  with  holy 
words  from  the  V^da,  which  is  a  part  of  the  rites  on  the  acceptance  of  a  son, 
as  will  be  mentioned  under  the  title  of  Sons  given."  From  this  opinion 
VicHisPATi  Bhattachabta  and  others  dissent ;  for  it  is  not  said,  by  any 
anther,  that  the  principal  object  cannot  be  attained  if  a  secondary  part  qf 
the  rites  be  prevented  :  women  and  ^Sikdras^  though  precluded  from  sacrifice, 
are  observed  to  be  qualified  for  dismissing  a  bull  on  solemn  occasions.  If 
adoption  be  null  without  an  oblation  to  fire  with  holy  words  from  the  VUa^ 
still  nothing  prevents  the  validity  of  the  acceptance :  and  by  that  accept- 
ance,  aooording  to  Misba's  opinion,  the  child  would  fall  under  the  descrip- 
tion of  a  slave. 

What  some  remark,  that  the  wife  has  no  right  to  give  a  son  after  the 
death  of  her  lord  without  his  previous  assent,  may  be  questioned ;  for,  with- 
out an  egress  ordinance,  a  woman's  right,  inferrible  from  the  reason  of  the 
law,  to  annul  her  own  property  after  the  death  of  her  husband,  without 
authority  from  him,  cannot  be  barred.  It  may  be  examined,  under  the  title 
of  Inheritance,  whether  the  child  be  a  son  given  hy  his  parent,  or  a  son  self- 
given.  Some  explain  it  to  be  Misba's  intention,  referring  the  text  of 
Va6i8Ht'ha  to  the  son's  assent,  and,  in  his  gloss  on  that  t^t,  discussing 

*  See  the  rtmainder  of  the  text  in  Book  Y,  (v,  CCLXXIII.) 
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the  acceptance  of  a  son  given  for  adoption,  to  require  the  son's  assent  to 
the  gift,  even  in  the  case  of  a  son  so  adopted.  This  should  be  examined : 
the  filiation  of  a  son  given  under  the  age  of  five  years  is  legally  valid  ;  his 
then  utterance  of  consent  would  be  taught  like  the  gpeeeh  of  a  parrot  or  the 
like ;  there  is  no  authority  for  admitting,  in  judicial  procedure,  words  spoken 
by  an  infant  under  the  age  fit  for  business:  therefore,  in  ordaining  that 
"  both  parents  have  power  to  give,  to  sell,  or  to  desert  a  son,"  his  assent  is 
required  lor  the  gift  or  sale,  if  he  be  acquainted  with  afifairs,  or  adult  in  law; 
and  the  acceptance  of  a  son  given  for  adoption  b  discussed  incidentally, 
because  the  text  may  relate  to  that  subject. 

IX. 
Dacsha  : — Joint  property,  deposits  for  use,  bailments  in  the  form 

called  nyieay  pledges,  a  wife,  her  property,  deposits  for  delivery, 

bailments  in  general^  and  the  whole  of  a  man's  estate,  if  he  have 

issue  alive, 
2.    Are  things  which  the  learned  have  declared  unalienable  even  in 

times  of  distress :  the  man  who  gives  them  away  is  a  fool,  and  must 

expiate  the  tin  by  penance. 

Here  nine  things  are  declared  unalienable ;  but  a  son  is  not  mentioned : 
including  a  son,  ten  things  ondpereonsmAj  not  be  given.  YbIilibpati  (Y) 
declares  the  prohibition  of  giving  away  to  be  eight-fold :  though  deposits 
may  be  considered  as  comprehended  in  his  text  under  the  term  **  nydea,** 
still  female  property  is  not  included  in  that  text ;  and  what  is  promised, 
not  included  by  Nabida  in  the  number  of  eight  unalienable  things,  is  in« 
eluded  in  that  number  by  Viuhaspati.  (Sn  this  mutual  contradiction 
Ghamdiswaba  remarks :  '*  it  is  not  implied,  that  the  enumeration  of  unalien- 
able things,  as  delivered  by  other  Sages,  is  curtailed  by  what  each  himself 
declares."  Consequently,  where  nine  things  are  declared  unalienable,  it  is 
true  of  eight ;  and  if  ten  or  eleven  things  be  so,  the  same  is  affirmed  of  nme 
or  eight. 

The  female  property  of  wives,  like  the  property  of  a  stranger,  may  not 
be  given ;  for  there  is  a  want  of  ownership. 

X. 

Catyatana  : — Neither  the  husband,  nor  the  son,  nor  the  father,  nor 

the  brothers,  have  power  to  use  or  to  aliene  the  legal  property  of 

women. 
2.     If  any  one  of  them  shall  consume  the  property  of  a  woman  against 

her  consent,  he  shall  be  compelled  to  pay  interest  to  her^  and  shall 

also  pay  a  fine  to  the  king* 
"  Consume"  is  here  employed  in  the  comprehensive  sense  of  sell,  or 
aliene,  &o. 

"  If  there  be  issue  alive"  (IX  1) :  if  there  be  a  son,  grandson,  or  great 
grandson,  who  have  equal  dominion  over  the  property,  it  is  ordained  by 
Nabbda  and  many  other  Sages,  that  the  whole  of  a  man's  estate  may  not 
be  given  away ;  and  if  any  person,  though  he  have  issue  living,  do  give  away 

•  Cited  in  Book  I,  t.  LXXm,  and  agun  m  Book  V,  Chap.  ix. 
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his  whole  estate,  he  shall  be  fined.  This  is  evident ;  and  penance  is  also 
expressly  directed  by  Dacsha.  On  the  doubt  whether  the  gift  be  yalid, 
notwithstanding  the  amercement  and  penance  imposed,  Misba  says,  "  the 
gift  of  a  pledge,  a  deposit,  and  a  bailment  for  use,  is  prevented  by  the  want 
of  property ;  and  the  gift  of  a  son,  a  wife,  a  man's  whole  estate,  and  what 
has  been  promised  to  another ^  is  baned  by  the  authority  of  the  text:" 
according  to  his  opinion,  the  gift  is  not  valid. 

It  should  not  be  objected,  that,  by  saying  "gift  is  prevented,"  it  is  not 
meant  that  such  a  gift  is  utterly  null,  but  that  it  should  not  be  made.  The 
g^ft  is  invalid,  because  the  donor  has  not  independent  power  over  joint-pro- 
perty, a  son,  or  a  wife.  The  want  of  independent  power  to  dispose  of  joint 
property  is  foundetl  on  reasoning  ;  the  want  of  power  to  give  away  a  son,  or 
a  wife,  against  their  consent,  is  founded  on  the  authority  of  the  text ;  and 
MiSEA  subsequently  says,  that  "  the  gift  of  a  man's  whole  estate  if  he  have 
issue  living,  and  any  person's  gift  (>f  what  he  has  promised  to  another^  are 
invalid  under  the  authority  of  the  text ;"  for  it  is  proper  to  refer  his  words 
to  the  invalidity  of  the  gift,  since  the  form  of  expression  implies  a  reference 
to  what  has  preceded.  Consequently  it  is  an  estabhshed  rule,  according  to 
Misba,  that  a  gift  of  bis  whole  estate  by  a  man  who  has  issue  living,  is 
invalid  without  the  assent  of  the  persons  interested.  But  this  supposes 
gifts  for  civil,  not  for  religious  uses ;  since  it  is  recorded  in  Purdnas  and 
other  works,  that  HsBifioHANDEA  and  others  gave  their  whole  property  for 
religious  purposes ;  and  Naebda  limits  the  present  title  to  civil  affairs  (112). 

If  a  man,  reserving  a  single  shell,  give  away  all  the  remainder  of  his 
property,  is  the  gift  valid  p  It  is  said,  even  in  this  case,  the  gift  is  not 
valid  ;  for  the  prohibition  of  giving  away  the  whole  estate  is  founded  on  the 
consequent  distress  of  the  family  from  want  of  subsistence.  Therefore, 
after  setting  apart  a  sufficiency  for  the  subsistence  of  the  family,  a  gift  of 
the  remainder  is  valid ;  but  a  gift  of  the  whole  estate,  reserving  only  a  shell 
or  the  like,  is  not  valid,  as  wiu  be  mentioned  in  explaining  a  text  of  YB^fHAS- 
PATi  (XVIII  1):  and  Jim^avAhaKa  says,  "a  gift  or  other  aUenmtumot 
the  whole  estate  is  forbidden  on  account  of  the  subsistence  of  the  family ; 
for  the  family  must  necessarily  be  maintained." 

What  is  a  sufficiency  for  the  maintenance  of  the  family  P  Not  so 
much  as  is  consumed  in  one  day  by  the  actual  members  of  it ;  for  that 
would  be  inconsistent  with  approved  usage ;  and  duty  would  be  violated, 
since  the  family  might  next  day  be  deprived  of  subsistence. 

XI. 

Menu  : — ^The  ample  support  of  those  who  are  entitled  to  maintenance^ 

is  rewarded  with  bliss  in  heaven;  but  hell  is  the  portion  of  that  man 

whose  famify  is  afflicted  with  pain  by  his  neglect :  therefore  let  him 

maintain  his  family  with  the  utmost  care. 

This  text  forbidding  the  family  to  be  left  to  pain  and  distress^  the 
prohibition  would  be  ill  observed  by  maintaining  them  for  one  day  only  ; 
the  prohibition  is  observed  by  maintaining  them  for  life. 

Then,  any-how  estimating  the  duratian  of  life,  and  setting  apart  a 
sufficiency  for  their  maintenence  during  that  period,  a  man  may  give  Mvay 
the  remainder  of  his  immoveable  property  and  the  like.  This  ia  not  oonsia- 
tent  with  common  sense;  and  NAbiba  declares  it  necessary  to  preserve  wealtii. 
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XIL 

Narbda  : — Even  they  who  are  born,  or  yet  unborn,  and  they  who 
exist  in  the  womb,  require  funds  for  Bubsistence ;  the  deprivation 
of  the  means  of  subsistence  is  reprehended, 

*'  Funds  for  subsistence ;  means  of  living.  This  is  supposed  by  JiMi}- 
TATAHAKA  to  btt  meant  of  wealth  inherited  from  ancestors ;  and  immoveables 
constitute  the  best  civil  property  :  therefore  the  term  is  used  in  its  accepta- 
tion of  wealth  generally.  Keserving  a  sufficiency  for  consumption  until 
other  moveable  property  be  obtainea,  a  man  may  give  away  his  moveable 
efiects.     This  is  the  whole  meaning. 

Some  hold  it  established  on  the  reason  of  law,  that,  setting  apart  a  suffici- 
ency to  maintain,  for  a  long  period,  the  present  members  of  his  family,  and 
their  families,  as  determined  by  five  prudent  persons,  a  man  may  give  away 
his  immoveable  property,  and  the  excess  of  his  moveable  property  above  what 
is  required  for  subsistence  until  other  moveable  property  be  obtained,  as  also 
determined  by  five  prudent  persons.  This  should  be  well  examined,  for 
neither  opinion  is  expressly  delivered  by  any  author ;  but  the  last  opinion 
may  be  deemed  consistent  with  settled  usage. 

JiictrTAYAHANA  docs  not  admit  the  invalidity  of  a  gift  under  these 
circumstances. 

XIIL 

Yajnyawalcya  :— Of  precious  m^tofo  or  stones,  of  pearls,  coral,  and 
other  moneablesy  the  father  has  power  to  give  or  sell  the  whole  ;  but 
neither  the  father,  nor  the  grandfather,  shall  alienethe  whole  of  his 
immoveable  property. 

XIV. 

The  same  : — Land  or  other  immoveable  property,  and  slaves  employed 
in  the  cultivation  of  itj^  man  shall  neither  give  away  nor  sell,  even 
though  he  acquired  them  himself,  unless  he  convene  all  his  sons. 

These  texts,  quoted  by  JiMuxAYAHAlTA,  merely  forbid  such  gifts  or 
alienations  to  show  the  immorality  of  the  act,  not  to  show  the  invalidity  of 
the  gift  or  alienation.  To  this  remark  JiM^AYAHAiffA  subjoin  its  grounds  : 
'*  because  there  is  not  in  this  case  any  property  different  from  that  which, 
in  the  inetanee  of  other  effects,  denotes  a  right  of  disposing  of  them  at 
pleasure ;"  and  the  fact  cannot  be  altered  even  by  a  hundred  texts :  there- 
fore the  validity  of  a  gift  of  land,  whether  inherited  from  ancestors,  or 
acquired  by  the  donor  himself,  being  admitted  because  the  incumbent  has 
ownership,  the  same  would  be  established  in  regard  even  to  the  whole  of  a 
man's  estate ;  for  the  ownership  is  not  different. 

It  should  not  be  objected,  that  if  the  validity  of  the  gift,  as  deduced 
from  ownership  alone,  cannot  be  barred  even  by  a  hundred  texts,  then  gifts 
which  NIbeda  declares  void  (LIII)  would  be  vaHd:  but  if  the  nullity  of 
this  gift  be  established  from  the  sense  of  the  words  *'not  given/'  the 
invalidity  of  that  gift  may  be  established  from  the  sense  of  the  words 
^'  what  may  not  be  given  ;"  and  the  expression  used  in  the  text  of  Yaji^ta- 
WAIiOTA,  signifying  disqualification,  the  invalidity  of  the  gift  may  be  esta- 
blished, as  it  is  a  gift  by  a  person  not  entitled  to  aliene  such  'properly :  in 
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regard  to  what  has  descended  from  an  ancestor,  Ybihabpati  will  be  quoted 
for  the  yalidity  of  the  gift,  if  made  with  the  assent  of  the  coheirs  (XVI II 4). 
It  is  ordained  by  YAjniawalcta  and  Nabkda  (LlII  and  LIV),  that,  in 
certain  cases,  the  act  is  invalid  or  null,  and  it  is  proper  to  establieh  the 
invalidity  of  such  gifts :  but  the  term  "  what  may  not  be  given,"  shows  a 
moral  offence,  else  *'  what  may  and  may  not  be  given,''  would  not  bo  sepa- 
rately propounded.  The  text  of  VrIhaspati  signifies,  that  the  gift  has 
validity,  because,  being  made  by  one  not  suspected  of  being  influenced  by 
lust  or  the  like,  it  is  excluded  from  the  number  of  void  gifts ;  and  because 
^  there  is  no  objection  to  its  validity,  since  it  is  not  the  act  of  a  person  of 

unsound  mind. 

Be  it  anyhow  in  regard  to  the  whole  of  a  man's  estate  acquired  by 
himself,  but  the  gift  of  what  has  descended  from  an  ancestor,  by  a  man  who 
has  a  son  living,  is  void,  because  he  has  not  independent  power  aver  that 
property  ;  for  Kabeda  declares  null  a  gift  made  by  one  who  is  not  an  in- 
dependent owner ;  and  the  law,  quoted  by  Vachesfati  Bhattachabya  and 
Raghunavdaka,  declares  a  father  not  to  be  independent. 

XV. 

Smriti : — While  the  eldest  brother  lives,  the  ]?est  are  not  independent ; 
but  seniority  is  founded  both  on  virtue  and  on  age  ; 

2.  All  subjects  are  dependent,  the  king  alone  is  fi*ee  :  a  pupil  is  de- 
clared dependent ;  freedom  belongs  to  his  teacher  : 

3.  All  w^ives,  sons,  slaves,  and  unmarried  girls  are  dependent :  and  a 
householder  is  not  uncontroUed  in  regard  to  what  has  descended 
from  an  ancestor. 

4.  An  infant  (iim)^  before  his  eighth  year,  must  be  considered  as 
similar  to  a  child  in  the  woiah ;  but  a  youth  or  adolescent  (pSgefida) 
is  called  a  minor  until  he  has  entered  his  sixteenth  year : 

5.  Afterwards  he  is  considered  as  acquainted  with  affairs,  or  adult  in 
law  J  and  becomes  independent  on  the  death  of  both  parents ;  butj 
however  old,  he  is  not  deemed  independent  while  they  live.* 

The  inference  is  wrong;  for  these  texts  do  not  propound  a  dependence 
invalidating  civil  acts.  The  sense  of  the  text  ia  this:  while  the  eldest 
brother  lives,  (eldest  in  age  if  all  be  equally  virtuous,  or  younger  in  age  but 
endued  with  quaUties  fitted  for  the  support  of  the  family,)  the  rest  of  the 
brethren  should  not  give,  sell,  or  aliene  at  pleasure,  any  part  of  the  estate ^ 
without  his  consent :  the  reason  is,  that,  since  they  are  maintained  by  his 
abilities,  a  gift  or  alienation,  which  may  weaken  his  power  to  main  torn  them, 
would  be  immoral.  All  subjects  residing  with  the  king's  assent  on  land 
owned  by  him,  are  occupied  in  the  acquisition  of  wealth ;  with  his  assent 
they  may  possess  laud ;  and  if  it  be  seized  by  another,  the  king  will  compel 
him  to  restore  it :  therefore  it  is  proper  that  they  should  make  gifts  or  sales 
with  his  assent.  As  long  as  a  pupil  resides  with  his  teacher,  he  should  not 
even  eat  without  his  order,  because  it  is  his  duty  to  please  his  teacher  :  thus 

*  Cited  in  this  place  without  the  name  of  the  author ;  but  the  three  first  verses  are 
quoted  as  NAbsda's,  in  the  third  article  of  the  second  section  :  the  sabsequent  texts  are 
cited  from  CAttAyaha  in  Book  I. 
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it  is  recorded  in  the  Mdhdbhdrata,  that  TJpaicanya  became  blind  from  eat- 
ing leaves  of  asclepias,  when  forbidden  to  take  food.  A  student  should  not 
make  a  gift,  -sale,  or  other  alienation,  without  his  teacher's  pt  rmission.  Un- 
married daughters,  and  other  members  of  the  family,  are  dependent :  they 
can  do  nothing  without  the  consent  of  the  householder ;  for  the  master  of 
the  family  partakes  of  the  virtue  and  vice  resulting  from  the  acts  of  women. 
It  cannot  be  established,  that  a  gift  of  their  own  property,  by  these  persons, 
is  invalid  without  the  assent  of  their  respective  superiors  ;  nor  does  any  one 
say,  that,  while  there  is  a  teacher,  the  student's  gift  of  his  own  paternal  pro- 
perty is  invalid  without  the  assent  of  the  preceptor.  Similarly,  therefore, 
a  gifb  made  by  a  householder,  though  he  have  sons  living,  is  valid  without 
their  assent,  for  it  would  be  irregular  to  assign  several  meanings  to  the 
word  dependent  under  the  same  head :  but  it  is  forbidden  to  give  away, 
without  the  assent  of  the  sons,  property,  whether  moveable  or  immoveable, 
which  has  descended  from  the  paternal  grandfather. 

The  sense  of  the  last  text  (XV  5)  is,  that  the  act  of  a  minor  under 
the  age  of  sixteen  years  is  invalid,  because  it  is  the  act  of  an  infant :  after 
that  age,  his  acts  are  valid  ;  but  it  is  necessary  that  he  should  take  his 
father's  orders.  If  it  be  said,  that  the  sense  of  the  text  is  this :  after  the 
age  of  sixteen  years  a  youth  is  independent  if  his  parents  be  dead  ;  to  pre- 
vent the  validity  of  a  sale  or  alienation  by  an  infant  under  the  age  of  sixteen 
years,  whose  parents  are  dead,  or  by  a  youth  above  that  age,  whose  parents 
ore  living,  two  conditions  are  speciGed  ;  his  age  of  sixteen  years,  and  the 
death  of  his  parents:  this  interpretation  is  denied  ;  for,  the  text  mentioning 
that "  he  is  considered  oi  acquainted  with  affairs,"  shows  him  quali6ed  for 
civil  affairs  in  his  sixteenth  year,  and  independent  on  the  death  of  his  pa- 
rents. If  "  minor"  and  "  independent"  were  held  the  same,  then  NaRSDA 
would  not  have  distinguished  a  minor  from  a  person  who  is  not  his  own 
master  (LIII  2) :  therefore,  in  that  text,  **  not  his  own  master"  also  denotes 
want  of  ownership,  not  merely  the  dependence  of  a  son,  slave,  or  the  like ; 
else  it  might  be  objected,  that  a  gift  by  a  stranger,  not  enumerated  among 
void  gifts,  would  be  valid.  But  a  "  person  who  is  not  his  own  master"  has 
been  explained  by  authors  "  son,  slave,  or  the  like,"  not  supposing  that 
gifts  might  be  made  by  strangers,  but  considering  the  possible  doubt, 
whether,  from  near  connection,  the  gifb  of  a  son,  slave,  or  the  like,  be  valid. 
Dependence,  declared  in  this  text  (XV),  shows  that  consent  should  be 
taken :  consequently  a  gift  made  to  the  injury  of  the  family,  thereby  depriv- 
ed of  subsistence,  is  nevertheless  valid,  and  the  receiver  may  dispose  of  the 
effects  at  pleasure ;  but  the  donor  commits  a  sin,  and  therefore  he  shaU  be 
fined,  and  must  perform  strict  expiation.  Such  is  the  construction  accord- 
ing  to  JfM^TAYAHANA,  and  maintained  by  many  Oaufiyas :  and  JfMiTTATA- 
HANA  remarks  on  this  point,  that  the  father  has  power  over  precious  stones 
and  other  moveables  inherited  from  the  grandfather ;  and  that  it  does  not 
appear  immoral  to  give  away  immoveable  property  exceeding  the  subsistence 
of  the  family. 

If  it  be  alleged,  that  a  contract  made  by  a  person  not  independent  is 
invalid  ;  and  since  a  contract  made  by  a  person  who  is  not  his  own  master 
is  void  (LIY),  since  the  father  is  not  independent  in  regard  to  what  has  des* 
cended  from  the  grandfather,  therefore  his  contracts  in  general  being  in- 
valid, surely  his  gift  is  null :  a  contract  made  by  a  younger  brother  receiving 
food  only,  being  invalid,  surely  his  gift  is  null ;  as  contracts  made  by  such 
a  brother  are  cot  allowed  by  the  wife,  so  it  is  declared,  that  a  father  has  not 
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power  to  aliene  the  whole  of  his  immoveable  property  (XIII) :  if  this  be 
alleged,  it  must  be  considered  that  *'  not  independent"  there  means  "  not  in 
his  own  power*'  (LIV)  ;  and  a  contract  made  by  a  person  influenced  by  lust 
or  the  like,  is  void  (LIII),  because  in  this  instance  there  is  such  a  want  of 
self-dominion,  and  that  want  of  self-command  prevents  voluntary  election. 
But  that  is  not  the  case  with  a  father  in  regard  to  wealth  descended  from 
the  grandfather  ;  for  there  is  nothing  to  prevent  his  voluntary  action.  A» 
for  the  instance  of  the  invalidity  of  a  contract  made  by  a  younger  brother 
receiving  food  only,  this  must  be  understood  of  a  case  where  the  younger  bro- 
ther has  consented  to  tuhjMion^  or,  from  minority  or  other  cause,  is  inca- 
pable of  proper  choice.  Therefore  this  text  (XV  1)  may  be  well  explained 
as  coinciding  with  that  which  directs  that  the  other  brothers  should  live 
under  the  eldest  brother ;  and  these  texts  having  been  otherwise  explained, 
and  the  gift  of  wealth  inherited  from  a  grandfather  not  being  included  under 
the  title  of  Void  Gifts,  the  texts  of  Tajnyawalota  (XIII)  is  considered  as 
a  moral  prohibition  of  tueh  gifts. 

"  The  gift  of  a  man's  whole  estate  is  valid ;  lor  it  is  made  by  the 
''  owner  ;  but  the  donor  commits  a  moral  offence,  because  he  observes  not 
"  the  prohibition."  The  Smritiidra, 

On  the  validity  of  these  gifts  two  opinions  are  set  forth  ;  the  subject 
will  be  further  discussed  under  the  title  of  what  may  be  given  (8ect.  ii, 
Art.  I). 

In  fact,  men  waste  all  their  estate,  and  even  their  persons,  on  the 
iolemnities  at  the  birth  of  a  son ;  but  from  the  text  which  expresses  '*  a  wife 
is  a  friend  in  the  house  of  the  good,"  and  from  the  advantage  shown  in  the 
married  itate,  greater  affection  is  borne  to  the  wife  :  the  maintenance  of  her 
and  of  others  being  therefore  requisite,  how  should  a  householder,  des- 
troying their  subsistence,  gives  his  whole  estate  to  another  for  civil  pur- 
poses, unless  he  be  insane  or  distempered  ?  If  the  persons  entitled  to 
subsistence  be  not  excessively  vicious,  and  the  householder,  being  mad,  give 
away  hie  eetate^  the  donation  is  void;  for  a  gift  by  an  insane  person  is 
enumerated  by  NIbida  among  Void  Gifts  :  but  if  those  persons  be  exces- 
sively vicious,  they  forfeit  their  title  to  maintenance,  and  tne  donation  may 
be  valid  even  according  to  Misba'b  opinion.  But  if  he  make  the  gift, 
thinking  virtuous  persons  to  be  vicious ;  then,  since  the  householder  could 
not  distinguish  right  from  wrong,  his  gift  is  not  valid.  The  whole  subject 
should  be  similarly  examined :  and  if  at  any  time  it  be  contested  whether 
such  a  gift  be  valid  or  null,  it  must  necessarily  be  then  determined  which 
opinion  is  best. 

If  a  king  give  the  whole  of  his  dominions  to  bis  eldest  son  qualified 
for  the  empire,  although  his  other  sons  be  void  of  offence,  the  g^ft  is  valid, 
provided  it  be  the  act  oi  a  prince  neither  insane  nor  otherwise  disqualified  ; 
for  it  is  done  in  conformity  with  the  practice  of  former  kings  (as  shown  in 
sacred  and  popular  histories)  without  offence  on  the  part  of  the  other  sons, 
or  of  their  father.  Thus  Db6abat'ha*  intended  to  commit  his  kingdom  to 
RiiCA,  in  the  presence  of  Vabisht'ha  and  many  other  Sages,  and  in  pre- 
senee  of  the  citizens  ai  large,  althouf^h  Bhabata  and  his  other  sons  were 
faultless  ;  but  afterwards,  excluding  Bama  and  the  rest,  he  gave  his  king- 
dom to  Bhabata,  as  a  boon  to  CAioni.t  Even  now  it  is  seen  in  practice, 
that  entire  kingdoms  are  severally  held  by  one  prince,  although  he  have 
brothers. 

•  Fifty.fifth  of  the  iolar  race.  t  WIfs  of  Dxf  abai^ha. 
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Some,  remarking  the  kiDgdom  of  AtodhtI  was  not  divided,  hold  that 
kingdomn  are  indivisible  on  the  authority  of  custom,  although  it  be  not 
expressly  declared  in  the  text  of  any  Sage.*  Though  one  kingdom  may 
hare  been  undivided,  can  the  practice  be  grounded  on  the  V6da  ?  may  it  not 
have  been  some  custom  accidentally  established?  Let  it  not  be  said,  that 
the  consecration  of  the  eldest  son,  to  the  t^xclusion  of  the  rest,  appears  from 
the  speech  of  Va.8I8Ht'ha  in  the  Edmdyana  of  VAlmici. 

^^  Among  all  the  sons  of  losHwioTr^f  the  first  bom  is  king :  thou,  son 

^^  of  RAGHUyt  are  first  born,  and  shalt  this  day  be  consecrated  to 

"  the  empire. 
2.    "  This  prescriptive  law  in  thy  family  thou  canst  not  now  reject, 

^^  0  son  of  BaghuI  Rule  like  thy  father,  far  &med  prince,  the  vast 

"empire  of  the  gem-producing  earth." 
The  difficulty  is  removed  by  limiting  this  rule  to  the  posterity  of 
IcsHWlcu;  for  he  says,   "among  the  sons  of  IcsHWiou,"  and  adds,  **in 
thy  family.*'     Shortly  before  the  passage  quoted,  and  after  the  curse  pro- 
noune^d  hy  JIbali,  Yasisht'ha  says : 

"  Jabali  knows  the  course  of  this  world ;  he  has  said  this,  wishing  to 

dissuade  thee." 

It  is  implied  by  this  verse,  that  the  Sages  utter  what  is  calculated  to 
dissuade  Rama  from  his  intention  of  retiring  to  the  forest,  in  compliance 
with  his  father's  commands.  It  may  therefore  be  said  that  the  speech  is 
adapted  to  dissuade  BIma  from  his  design  of  residing  in  the  forest,  and 
does  not  establish  an  universal  law,  that  the  first  born  shall  take  the  king- 
dom. When  Rama  ascended  to  the  abode  of  LAOSHMi,  his  own  sons,  and 
the  sons  of  his  younger  brothers,  were   severally  consecrated  to  different 

Eortions  of  the  empire :  now  Bama,  wholly  wise,  and  the  instructor  of  man- 
ind,  did  not  act  inconsistently  with  the  law. 

It  should  not  be  ai'gued,  that,  among  the  descendants  of  losHwlOF, 
the  eldest  may  not  have  been  always  consecrated  to  the  empire ;  but  it  was 
practised  in  the  family  of  Bhabata§  :  thus  when  Paitdf  retired  to  the 
retired  to  the  fore^,  his  kingdom,  governed  by  DhbItaba8HTBA,||  fell 
under  the  domination  of  Dubtodhaka  ;  but,  recovered  by  Bhima  and 
his  brothers,  was  enjoyed  by  Tudhisht'hiba,  and  not' shared  by  his 
brethren  :  therefore  a  kingdom  is  indivisible.  But  the  inauguration  of  the 
sons  of  Laoshmafa,  mentioned  in  the  JUmdtfaua^  was  not  a  consecration  to 
the  paternal  kingdom,  but  to  new  dominons,  given  at  the  pleasure  of  the 
donor,  and  conquered  by  their  father :  thus  the  two  sons  of  Bhabata  were 
consecrated  kings  of  Oandharva,  conquered  by  Bhabata  ;  the  two  sons  of 
^ATBUGHKA  wcrc  consccrated  kings  of  two  cities  founded  in  the  forest  of 
MadhUy  which  had  been  conquer^  by  Satbvghka  ;  and  two  cities,  foanded 
in  the  region  of  Carapafha^  were  given  to  the  two  sons  of  Laoshhan a* 

*  This  demesion  li  not  altogether  mispUoed ;  for  the  great  poeMidoiis,  called  Zemfai- 
daries  in  official  language,  are  oonsidered  by  modem  Hmdu  lawyers  as  tributary  principali- 
ties :  and  it  might  seem  necessarv  to  determine  whether  they  be  alienable  and  hereditabM  by 
the  same  rules  with  other  landed  property. 

t  Son  of  Mnm,  and  first  of  the  family  named  children  of  the  son. 

t  Fifty-third  of  the  solar  race. 

§  Twenty-second  of  the  lunar  race.  (|  The  blind  elder  brother  of  PAxDU. 
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The  younger  brother  of  Raica  and  the  younger  brothers  of  Yudhisht'- 
HiRA^  who  were  both  inoageA  of  the  supreme  God  and  of  deities,  {the  firui 
born  to  slay  Ravaka;  the  hitter^  to  relieve  the  earth  from  the  burden  of  a 
multitude  of  tyrants  ;)  may  have  surrendered  sovereign  power,  from  respect 
to  their  elder  brothers. 

It  is  said,  that  the  speech  of  Yudhisht'hiba  to  Abjtjna,  in  the 
JUahdbhdrata,  is  delivered  with  consideration  of  the  respect  due  to  Abjuha 
and  the  other  brothers,  in  the  order  of  seniority : 

^'  The  brave  BhIma-Sena  is  worthy  of  dominion :  what  is  empire  to 

me^  who  am  thus  unmanned. 
2.    /^  I  cannot  bear  these  reproaches,  which  you  utter  in  wrath :  let 

BniMA  be  king ;  I  wish  not  to  live,  0  Hero  I  depressed  as  I  now  am." 

In  answer  to  the  objection,  how  can  TuDHiSHT'HiaA,  speaking  from 
his  own  affliction,  be  affirmed  to  respect  Abjuna  as  next  in  seniority  p  It 
is  added,  that  he  acknowledg;ed  it  on  account  of  his  dejection  at  his  own 
unfitness  for  war ;  and  there  is  no  intention  of  denying  the  seniority  of 
Abjuna  :  accordingly  the  consecration  of  the  five  sons  of  Taya'ti,*  an 
ancestor  of  Bhabata,  is  mentioned  in  the  Herivania  ;  and  the  consecration 
of  other  princes,  both  in  this  and  other  families,  is  also  mentioned  in  the 
Herivania  and  other  works :  such  were  Nbioa,  Naba,  CbIiq,  Sutbata  and 
Sivi,  sons  of  U'siNABA ;  Vbishadabbha,  Subiba,  Cbcata,  and  Madba,  sons 
of  Sivi  ;t  and  Mudgala,  SbIkjata,  Ybihadibhit,  YAvihaba,  and  Cbimi- 
LASWA,  sons  of  YatIswa,  and  surnamed  Panchala.  The  inference  is  de- 
nied ;  for  there  is  no  proof  that  a  partition  was  made  of  their  paternal  king- 
doms :  and  it  is  difficult  to  establish  the  great  respect  shown  by  LIoshica- 
KA  and  the  other  hrothere  of  RIma,  by  Bhima  and  other  brothere  of  Yuo- 
BlBHT*uiBA,  by  DuHSisANA  and  other  brothers  of  Duat6ohana,  and  by 
all  others  Hnulofly  eireumitaneed.  If  Bhima,  Abjuna,  and  the  rest, 
through  respect  alone,  surrendered  the  empire  to  which  they  were  entitled, 
why  did  they  not  yield  their  common  wife  Dbaupad^  to  Yudhisht'hiba 
alone  P 

But,  in  fact,  a  kingdom  should  be  divided  among  virtuous  brothers, 
able  and  willing  to  protect  it ;  for  Sages  have  not  inserted  kingdoms  under 
the  title  of  indivisible  property.  It  does  not  become  men  born  in  these  days 
to  imitate  the  conduct  of  Eiiu,  Yudhibht'hiba,  and  others,  who  were 
endued  with  immeasurable  strength,  courage,  self-command,  virtue  and 
knowledge,  and  were  attended  by  Yabisht'ha  and  other  Sases.  The 
speech  in  the  ilamdfyana,  {"  among  ail  the  sons  of  IsHwlcv,  the  first  born 
is  long,  Ac.*')  is  adapted  to  dissuade  RliCA  from  retirement  in  the  forest ; 
for  ^ATBiroHKA  divided  and  gave  to  his  sons  the  kingdom  which  he 
acquired  in  the  forest  of  ]iiad*hu. 

Let  it  not  be  objected,  that,  were  it  so,  Vasisht^ha  would  be  a  liar : 
for,  adverting  tolthe  fact,  that  the  first  happened,  in  aU  previous  instances, 
to  be  consecrated  to  the  empire,  he  mentions  that  fact.  As  it  is  not  express- 
ly declared  that  the  sons  of  U^snrABA  received  the  paternal  kingdom,  so  it 
is  not  declared  that  they  received  any  other  than  the  p>atemal  dominions. 
Consequently,  there  is  no  proof  that  a  kingdom  is  indivisible :  but  those 

who  are  qualified  to  govern  the  realm,  receive  kingly  power ;  and  those  who 

- 

*  Fifth  of  the  lansr  race. 

t  Descendants  of  Ainr,  son  of  Puau,  and  to  whom  the  north  was  allotted  bj  that  prince* 
In  the  BhAgavata  fav  sons  of  Ubiwaba  are  named:  ^Siva,  Vabxi,  'Sami,  and  Dacsha. 
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have  great  qualifications  abandon  the  paternal  dominions  and  conquer 
otlier  realms,  but  do  not  re-assume  the  hereditary  empire.  The  government 
of  the  realm,  the  protection  of  subjects,  and  the  payment  of  tribute  by 
modern  princes  subject  to  a  paramount  sovereign,  may,  in  this  view  of  the 
settled  usage,  he  determined  with  little  exertion  c/*  intellect. 

We  infer  from  a  passage  of  the  Adhydtma  RAmdyana,*  "  a  son  v:ho 
obeys  not  his  father  is  dirt,'*  and  another  of  the  Sri  Bhdyavata^  "it  is  thy 
father's  command,*'  that  the  son  who  refuses  his  assent  to  the  father's  gift 
of  chattels,  shall  be  restrained  from  such  perverse  conduct ;  nor  is  it  ques- 
tioned  but  he  may  have  some  share  of  the  paternal  effects.  However,  the 
history  of  kingdoms  shows,  that,  to  the  exclusion  of  this  son,  one  eminently 
endued  with  the  virtue  of  justice,  and  other  excellencies,  is  entitled  to  the 
royal  authority.  If  the  maxim,  that  a  kingdom  is  indivisible,  be  not  de- 
duced from  collections  of  law,  still  the  kingdom  would  with  difficulty  be 
taken  by  all  the  brothers.  Thus  S6SCA0A,  descended  from  the  Panchala, 
had  a  hundred  sons ;  and  Drupada,  son  of  PbIshata,  the  youngest  of  those 
sons,  is  mentioned  as  king  in  the  HerivanSa :  of  the  rest  not  even  the  names 
are  recorded.  In  the  ndmdyana  of  Valmioi,  CAicixi  thus  addresses 
Mant'haba,  distressed  at  hearing  the  intended  consecration  of  Rama  : 

'^  In  Kama  there  is  nothing  inauspicious,  nor  is  there  malevolence  in 
"his  great  soul  :  have  no  apprehensions,  therefore,  hearing  of 
"  Eama's  consecration. 

2.  "  A  hundred  years  afler  Rama,  Bharata  shall  surely  obtain,  in  his 
^^  turn,  the  kingdom  of  his  ancestors." 

Here  is  intimated  the  regular  succession  of  brothers  to  the  kingdom  of 
their  ancestors,  not  their  partition  of  the  realm.  Had  she  seen,  or  heard  of, 
the  partition  of  kingdoms,  she  would  require  for  Bhabata  a  share  of  the 
dominions,  not  regular  succession  to  the  whole.  It  is  evident  that  kingdoms 
in  general  were  then  indivisible. 

Immediately  after  the  passage  quoted  MAirr'HABi  replies : 

''  If  BAGHAVAt  be  king,  his  son,  and  after  him  another,  and  again 
''  another  descendant  vnllT)e  kings." 

2.  ^^Caiceyi!  Bharata  will  be  excluded  from  the  royal  race.  All 
^^  the  sons  of  kings  do  not  remain  in  obedience  to  the  eldest  : 

3.  *'  But,  of  many  sons,  one  only  is  consecrated  to  the  empire.  If 
"  all  were  kings,  it  would  be  the  highest  injury : 

4.  ^^  Therefore,  spotless  beauty,  kings  commit  the  affairs  of  govem- 
'^  ment  to  their  eldest  sons,  or  to  others  more  virtuous. 

*  Ascribed  to  Vt^a.  The  passage,  to  which  this  short  quotation  alludes,  is  a  speech  of 
KAMA,  in  answer  to  the  reproaches  of  CAicfiri:  "  Say  not  so;  I  would  give  my  life  for  my 
father  ;  I  would  drink  deadly  poison ;  I  would  forsake  my  wife  *S1t.4,  or  my  mother  Causal!  ; 
I  would  relinquish  the  empire.  He  who,  unbidden,  fulfils  his  &tber*s  wish,  is  first  of 
sons ;  he  who  does  so  when  commanded,  holds  a  middle  rank ;  he  who,  though  bidden,  com- 
plies not,  is  viU  as  dirt.** 

t  Bdghava;  general  patronymick  of  the  posterity  of  Kaghu,  but  here  restricted  to  KiwA, 
ta  in  the  speech  of  Vasisht'ha  to  RXxa,  already  quoted. 
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5.  ^^  Doubtless  they  consecrate  to  the  empire  the  eldest  hy  birth  or 
^^  excellence^  and  never  commit  the  entire  kingdom  to  his  brothers.'' 
In  answer  to  the  supposition,  that  Bhabata.  might  succeed  after  a  hun- 
dred years,  she  says, ''  if  Raohata  (meaning  Kama)  be  king,  his  son  and 
remoter  descendants  will  succeed ;  there  will  he  no  room  for  the  inauguration 
of  Bhailata  :  consequently  thou  errest.*'*  By  this,  CAiCBTrs  supposition 
is  not  confirmed  \  on  the  contrary,  the  title  of  the  middle  brother  to  succeed 
after  the  death  of  his  elder  brother,  although  he  leave  a  son,  which,  from 
what  GAioJBTihad  said,  might  have  been  inferred  as  founded  on  scripture,  is 
refuted.  "  The  succession  of  Bama's  posterity  will  exclude  Bharata  :*' 
that  is,  no  one  of  the  descendants  of  Bhabata  will  f>e  king.  If  Bhabata, 
obeying  Rama  be  supported  by  him  like  a  son,  will  he  share  the  empire, 
or  ultimately  obtain  the  whole  P  In  answer  to  this,  it  might  be  asked,  do 
all  the  soms  of  kings  obey  the  eldest  ?  In  fact  they  do  not :  therefore 
Bhabata  will  not  long  remain  in  obedience  to  Rama  ;  nor  will  he  be  allowed 
to  share  the  empire.  *'  Even  among  many  sons,  one  only  is  consecrated  ;" 
that  is,  all  the  sons  do  not  share  the  empire  :  how  then  should  a  brother 
oltain  a  ehare  after  the  eldest  has  gained  possession  of  the  whole  ?  Usage, 
not  the  scripture,  is  the  ground  of  consecrating  one  son  only.  This  she 
intimates  in  the  third  verse:  it  would  be  an  injury,  if  all  were  consecrated ; 
that  is,  the  empire  would  be  impaired  by  division,  or  strife  might  arise 
between  the  brothers,  should  they  reside.in  separate  dominions.  Therefore, 
''  kings  commit  the  afPairs  of  government  to  the  eldest  son."  May  not  the 
middlemost,  or  other  son,  be  inaugurated  ?  Since  the  eldest  son,  being  first, 
cannot  be  passed  over,  his  consecration  is  directed ;  but  if  he  be  vicious, 
another  son,  who  is  virtuous,  may  obtain  the  kingdom :  consecration  to 
empire  is  thus  shown  ;  therefore,  she  adds,  the  eldest  son  of  Rama,  and  not 
Bhabata,  will  obtain  the  empire. 

It  should  not  be  objected,  that  the  speech  of  Mant'haba  is  intended  to 
excite  discord,  and  is  no  authority.  Such  a  disposition  would  not  be  excited 
in  the  mind  of  a,  hearer  by  the  suggestions  of  a  person  speaking  inconsistently 
with  the  reason  of  the  law,  with  express  ordinances,  and  with  received  usage  : 
it  may  be  affirmed,  that  the  speech  of  Makt'h^ ba  is  not  inconsistent  with 
these  three.  It  is  consistent  with  the  reason  of  the  law  ;  for  she  shows  the 
argument  of  it :  and  it  is  consistent  with  fettled  usage ;  for  Yabisht'ha 
subsequently  declares,  that,  "among  all  the  sonsof  IcsHwicu,  the  first  born  is 
king :"  and  the  doubt  abovementioned,  whether  the  declaration  of  Va&qht'h^ 
be  restricted  to  the  posterity  of  Icshwacu,  is  obviated  by  the  general 
assertion  of  Mani*haba. 

It  should  not  be  objected,  that,  were  it  so,  the  allotment  of  a  divided  king* 
dom  to  the  two  sons  of  ^atbuohna  would  contradict  that  assertion  :  and  it 
would  be  inconsistent  with  an  express  ordinance  (Book  V,  v.  CCCLXVIII); 
for,  in  the  want  of  express  texts  of  law,  partition  by  a  father  owbt  to  be 
made  in  the  same  mode  with  partition  among  heirs.  If  no  contradiction  be 
apprehended,  there  is  nothing  to  prevent  partition  :  and  the  reason  of  the 
law  has  more  authority  in  judicial  procedure  than  the  letter  of  express  ordi- 
nances. Thus  MiSBA  says,  "  civil  law  is  indeed  founded  on  reason,  i^ot  qn 
revelation ;"  that  is,  he  does  not  lay  much  stress  on  the  Veda  in  judicial 
decisions,  (for  a  text  of  the  Vida,  on  partition  by  a  father,  is  preserved  by 
Baudhataka;)  but  establishes  the  superior  authority  of  the  reason  of  the 
law,  in  comparison  with  the  letter  o/^  express  ordinances. 

•  This  gloss  is  somewhat  abridged  from  the  original. 
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Some  explain  the  second  verse,  "  all  the  sons  of  kings  do  not  retain 
life,  when  the  eldest  brother  remains :"  and  they  quote  the  remainder  of 
Mant^ha&A's  speech. 

*'  Rama  and    Lacshmana   are  closely  united   in   mutual  finendship 

'^  their  brotherly  affection,  like  the  union  of  the  tivin  sons  of  AsWiNi, 

*'  is  known  to  the  world.* 

2.  "  Baua,  therefore,  ^Yill  in  nothing  injure  Lacshmana  ;  but,  doubt- 
"  less,  he  will  injure  Bharata. 

3,  '^  Thy  son,  therefore,  must  hasten  to  the  forest  from  thy  mother's 

*^  house :  such  must  be  his  fate.'* 

*'  RAiiA  does  not  regard  Bharata,  as  he  does  Laobhmaka  :  the  life  of 
*\  thy  sou  (now  residing  in  his  maternal  grandmother's  house)  will  there- 
'^  fore  be  attempted  by  Rama,  when  he  has  obtained  the  empire  ;  and,  to 
''save  his  life,  BriABATA  must  retire  to  the  forest."  This  they  hold  to  be 
implied  by  this  speech.  But  that  exposition  is  wrong;  for  it  would  be  a 
vain  repetition  of  what  had  been  already  said,  and  would  be  spoken  without 
cause. 

Therefore,  should  a  father,  hearing  these  instances  from  the  JPurdnat 
and  otlier  works,  commit  the  kingdom  to  his  eldest  or  other  virtuous  son, 
the  gift  must  necessarily  be  considered  as  valid,  even  according  to  the 
opinions  of  Misra  and  others :  there  is  no  difficulty  in  asserting,  that  the 
nullity  of  gifts,  as  mentioned  by  them,  supposes  cases  other  than  the  gifi  of 
a  kingdom ;  for  a  different  practice  in  respect  of  royal  succession  is  men- 
tioned in  the  Rdmdyana,  , 

Should  he  commit  the  kingdom  to  his  daughter's  son  or  other  remote 
heir,  although  his  own  son  be  void  of  ofience,  then  indeed  it  should  be  deter- 
mined as  is  proposed ;  but,  if  he  make  a  provision  for  the  support  of  his 
other  sons,  and  give  his  kingdom  or  other  landed  property  to  one  son,  then 
the  gift  is  valid  according  to  all  opinions ;  for  his  family  is  not  thereby 
deprived  of  subsistence.  It  is  not  proper  to  assert  that  he  who  has  power 
to  give  away  the  person  of  his  son,  has  not  power  to  give  away  immoveable 
property  without  the  assent  of  his  son. 

If,  making  a  provision  for  sons  void  of  offence,  he  give  his  kingdom  to 
his  daughter's  son,  or  to  a  stranger,  what  is  the  rule  in  that  case  P  The 
gift  even  of  a  kingdom  is  valid,  as  it  is  of  other  landed  property;  for  no 
special  prohibition,  nor  any  such  usage,  is  found  in  regard  to  kingdoms. 
But  no  father,  who  distinguishes  right  from  wrong,  would  be  so  disposed. 

If  a  king  paramount,  viewing  the  instances  of  kingdoms  given  by  a 
father  as  abovementioned,  give  the  whole  kingdom  to  one  brother,  without 
intendinc:  an  injury  to  the  re»t,  he  commits  no  offence,  for  he  is  equal  to  a 
father.  But  if  the  father  die  after  giving  away  his  kingdom,  and  the  king 
paramount  direct  that  it  should  be  disposed  of  according  to  law ;  in  this  case, 
ib  does  not  appear  consistent  with  the  reason  of  the  law,  that  one  brother 
should  take  the  whole,  without  the  assent  of  the  rest. 

What  is  the  "  subsistence  of  the  family,"  speaking  of  the  sons  of  kings  ? 
As  much  as  each  consumes  in  food  and  apparel:  not  merely  enough  to 

*  Literallyt  **  RXitA is  closely  uAited  to  the  son  of  Suvitra;  and  Lacshvana,  to  the 
deteeodftnt  of  Ragmtj  ;"  to  avoid  ambiguity,  the  patronymicks  are  omitted,  and  the  f  hrast 
shortened. 
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support;  life  ;  for,  a  man  retiring  to  the  forest  may  support  life  upon  leaves, 
roots,  fruit,  and  the  like;  and  the  subsistence  of  the  family,  mentioned  by 
all  Sages,  would  be  unmeaning.  But,  should  another  of  the  king's  son  say, 
"  needing  as  much  food  and  as  much  raiment  as  this  anointed  brother,  I 
give  as  much  to  the  poor  and  helpless :  these  wants  cannot  be  supplied  oui 
ofthtkt  appanage ;"  his  claim  should  not  be  admitted  by  the  paramount :  no 
other,  not  even  his  father,  can  be  equal  to  that  consecrated  brother  ;  for  the 
law  admits,  that  a  king  U  a  portion  of  the  divinity  of  Indba  and  other 
deities ;  and  royalty  obtains  much  reverence.  Even  Brdhmanas  pronounce 
the  praises  of  kings :  Brdhmana9  reverend  themselves,  even  in  the  sight  of 
deities ;  for,  to  them  are  duties  committed ;  to  them  are  the  Vedat  intrusted  ; 
and  to  them  is  great  favour  shown  by  the  supreme  Ruler,  because,  contemn- 
ing  riches,  they  accept  a  subsistence  on  alms  alone,  in  subjection  to  others. 
Thus,  in  the  Sri  Bhdgavata^  Grbihna  says  of  Sakacha  and  the  rest : 

**  Sai,*  for  whose  momentary  regard  others  perform  austerities, 
deserts  not  me,  (though  I  need  her  not,)  because  I  acquire  merit 
from  respect  shown  to  these,  the  dost  of  whose  lotos-like  feet  is 
holy,  and  who  instantly  remove  every  foulne88."t 

Though  some  modern  priests  are,  in  a  certain  degree,  lessened  by  their 
misconduct,  still  great  respect  should  be  shown  to  them,  in  honour  of 
former  generations ;  and  because  it  is  said  by  a  deity  \i\  another  Purdna, 
"  a  Brahmanay  learned  or  unlearned,  is  my  body  :"  it  is  not  proper  that  one 
bound  to  respect  should  notice  the  faults  of  a  person  to  whom  reverence  is  due. 
From  apprehension  of  offending  very  great  persons,  it  is  not  here 
examined  whether  some  modern  princes,  who  are  not  independent  in  the 
government  of  their  subjects,  but  merely  employed  in  levying  the  revenue 
of  the  paramount,  should,  or  should  not,  be  acknowledged  ais  kings. 

XVL 

Yajnyawalcya  :— In    distress   for  the  inaintaiance  of  the  family, 

property  may  be  given  away,  except  a  wife  or  a  son  :  but  not  the 
whole  of  a  man's  estate,  if  he  have  issue  living ;  nor  what  he  has 
promised  to  another. 

What  has  been  promised  to  one  person  in  this  form^  ''  I  will  give  it  to 
thee,"  may  not  be  given  to  another :  but  if  the  prior  promise  was  made  to  a 
person  not  legally  capable  of  receiving  the  gift,  then  it  may  be  gi^en  to 
another ;  for  a  text  (XLVII)  shows,  that  there  is  no  danger  in  withholding 
what  has  been  promised  to  a  person  incapable  of  receiving.  It  is  observed 
in  the  Retndcara,  on  the  t^xt  quoted  (XLVII),  that  want  of  religious 
qualification  incapacitates  for  the  receipt  0/ gifts:  this  will  hereafter  be 
discussed. 

What  is  the  rule,  if  a  man  give  to  one  what  he  has  promised  to  another  ? 
Ml8K4  says,  every  gift  of  what  has  been  promised  is  invalid.  This  should 
be  examined ;  for,  whence  is  it  deduced  ?  It  is  said^  from  the  texts  of 
Yajnyawalcya  and  others  (XVI,  &c  )  :  but  the  obvious  meaning  of  these., 
t^xts  forbids  the  gift,  as  it  does  the  donation  of  a  wife^  a  spn,  and  so  forth  : 
and  M18BA  himself  sayj?,  that  civil  law  is  founded  on  reason ;  in  proof  of 
which  the  text  of  Vbihaspati  is  quoted  : 

*  Abundance,  or  prosperity  personified. 

t  According  to  the  glo?9  of  J?wamt,  which  it  is  unneceswry  to  traniUte. 
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XVll. 
Vrihaspati  : — A  decision  must  not  be  made  solely  by  having  recourse 
to  the  letter  of  written  codes :  since,  if  no  decision  were  made 
according  to  the  reason  of  the  law,*  there  might  be  a  failure  of 
justice. 

And  here,  effects  voluntarily  promised  by  the  owner  not  immediately 
becoming  the  property  of  another,  the  reason  of  the  law  is  not  applicable. 

Should  it  not  be  established,  that  there  is  no  independence  in  regard  to 
what  has  been  promised  ;  and  thus  the  gift  is  null,  because  it  is  made  by  a 
person  who  is  not  uncontrolled  ?  No ;  for,  in  that  instance,  want  of  inde- 
pendence is  not  proved  ;  the  obvious  sense  of  the  texts  of  Yajkyawalcta 
and  others  merely  forbids  the  gift ;  and,  in  the  title  of  void  gifts,  want  of 
independence  denotes  want  of  ownership. 

It  is  argued,  that,  from  the  term  '*  not  his  own  master,"  in  the  title  of 
void  gifcs,  it  is  not  understood  that  he  is  not  owner;  but  wherever  the  term 
"  want  of  independence"  is  technically  employed,  every  gift  by  such  a  person, 
who  is  not  owner  of  the  chattel,  is  void ;  for  the  text  of  Mektt  and  Tama 
declares  null  such  a  gift  or  sale  made  by  any  other  than  the  true  owner 
(Chap.  II,  V.  XXVII) ;  and  sold  is  enaployed  in  the  text  of  NIbeda  (Chap. 
II,  V.  XXVI)  in  the  comprehensive  sense  of  given,  or  otherwise  aliened. 
Even  a  gift  of  his  own  paternal  estate,  by  a  pupil  residing  in  the  family  of 
his  teacher,  may  be  void ;  or,  if  his  want  of  independence  in  regard  to  his 
patrimony  be  not  admitted,  and  a  gift  or  alienation  of  wealth  acquired  by 
himself,  or  otherwise,  be  then  made,  by  a  son  whose  father  is  living,  without 
tlie  assent  of  the  father  or  other  superior,  some  part  of  Misra's  opinion 
should  be  admitted,  though  contrary  to  the  opinion  of  JlMtrTAYAHANA  :  and 
as  for  what  has  been  said,  that  want  of  independence,  in  respect  of  what  has 
been  promised,  is  not  proved ;  even  that  is  not  established  by  the  text  of 
Yajntawaloya  and  others :  thus,  if  he  be  independent,  how  should  he  be 
fined  ?  The  amercement  for  a  gift  of  what  has  been  promised  to  another, 
proves  his  want  of  independence  ;  it  is  not  consistent  with  common  sense, 
that  a  man  should  be  fined  who  gives  that  in  respect  of  which  he  is  uncon- 
trolled :  neither  bis  want  of  ownership,  understood  from  the  term  **  want  of 
independence,"  but  subjection  to  another;  and,  in  the  dictionary  of  Ameba, 
independent,  or  his  own  master,  is  opposed  to  dependent,  or  subject  to 
another :  in  like  manner,  a  gift  of  female  property  by  a  wife,  without  the 
assent  of  her  husband,  is  not  valid ;  but  the  gift  of  female  property  by  a 
wife,  on  a  general  permission  to  give  presents,  is  valid ;  it  is  not  required 
that  the  number  or  quantity  be  specified :  but,  for  a  gift  of  her  husband's 
property,  it  is  requisite  that  the  number  or  quantity  be  specified  in  this  form, 
**  give  so  much  wealth  :"  this  distinction  does  exist ;  yet  the  term  "  exclusive 
dominion"  is  applied  to  female  wealth ;  or  the  woman  has  exclusive  dominion, 
as.  declared,  by  the  text,  ''  the  absolute  exclusive  dominion  of  wom^n  ovev- 
uuptial  gifts  is  perpetually  celebrated :"  and  the  same  law  is  applicable  even 
to  other  persons,  who  are  technically  described  as  *'  subject  to  control." 

AH  this  argument  is  contradicted,  for  even  ^isra  does  not  proc^d  to 
so  great  a  length  in  regard  to  the  separate  property  of  a  woman ;  and  gifts  of 
their  own  effects  by  subjects  without  the  assent  of  the  king,  and  by  younger 

*  (k  according  to  iwunmorial  usages  for  the  wor4  Fjudi  admits  both  senses. 
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brothers  without  the  assent  of  the  eldest  brother,  are  seen  in  hundreds  of 
instances. 

Therefore,  should  a  man  give  to  one  what  he  has  promised  to  another, 
the  last  donee  shall  obtain  the  effects ;  but  the  king  shall  impose  an  amerce- 
ment on  the  donor.  It  is  not,  however,  expressly  ordained,  that  an 
equivalent  shall  be  given  to  the  person  to  whom  the  promise  was  made.  If 
the  first  promise  be  made  for  civil  purposes,  and  the  thing  be  afterwards 
given  for  religious  uses,  what  is  the  law  in  that  ease  ?  The  answer  is, 
Nabbda,  premising  gifts  for  civil  purposes  (II  2),  and  declaring  unalienable 
what  has  been  promised  to  another  (IV  2),  merely  forbids  the  giving,  for 
such  purposes,  what  has  been  promised  to  another :  it  follows,  that  there  is 
no  offence  in  such  a  gift  for  religious  uses,  and  that  the  gift  is  valid.  But, 
in  fact,  should  a  man  fraudulently  give,  for  religious  purposes,  what  has 
been  promised  to  another,  although  he  have  other  effects  proper  to  be  given, 
and  do  not  satisfy  the  person  to  whom  the  promise  was  made,  it  is  consistent 
with  common  sense  that  he  should  be  amerced.  This  will  be  further  exa- 
mined in  another  place. 


Sect.  II. — O71  Alienahle  Property,  and  on  Valid  or 
Irrevocable,  and  Invalid  or  Void  Gifts. 
Art.  I. — On  Alienable  Property. 
XVIII. 
Vhihaspati  : — A  man  may  give  what  remains  after  the  food  and  clothing 
of  his  family  :  the  giver  of  more^  who  leaves  his  family  naked  and 
unfedj  may  taste  honey  at  first,  but  shall  afterwards  find  it  poison. 

2.  Of  houses  and  of  land,  acquired  by  any  of  the  seven  modes  of 
acquisition,  whatever  is  given  away,  should  be  delivered,  distinguish- 
ing land  as  it  loas  left  by  the  father,  or  gained  by  the  occupier 
himself: 

3.  At  his  pleasure  he  may  give  what  himself  acquired  ;  a  pledge  must 
be  disposed  of  by  the  law  of  pledges,  or  subject  to  redemption ;  but 
of  property  acquired  by  marriage,  or  inherited  from  ancestors,  not 
every  gift  subsists.* 

4.  BtU  if  what  is  acquired  by  marriage,  what  has  descended  from  an 
ancestor,  or  what  has  been  gained  by  valour,  be  given  with  the 
assent  of  the  wife,  of  the  coheirs,  or  of  the  king,  the  gift  has  validity. 

5.  Heirs  have  a  lien  equally  on  the  immoveable  heritage,  whether 

they  be  divided  or  undivided ;  and  a  single  parcener  has  no  power 

to  give,  pledge,  or  sell  the  whole. 

The  last  text  is  attributed  to  VrisA  by  Jimutavahana  ;  and  herein 
Kaohukakdava  follows  him.  What  exceeds  the  food  and  clothing  required 
by  the  members  of  the  family,  who  are  entitled  to  maintenance  as  above 

*  Accor«HDg  to  another  iaterpretttion,  **  th«  whole  ought  not  to  be  alieaed.'* 
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mentioQed,  may  be  given  away.  Otherwise,  the  faooily  wanliiD^  food  and 
clothing  in  consequence  of  more  being  given,  the  donor's  conauct  is  not 
virtuous, 

''  There  is  sin  in  the  gift  of  what  does  not  exceed,  and  virtue  in  the  gift 
of  what  does  exceed,  the  proper  food  and  clothing  of  the  family  J'        Misba. 

It  is  intimated,  that  what  does  not  exceed  the  maintenance  of  the 
family,  should  not  be  given  away,  even  for  religious  purposes  ;  but  it  is  also 
intimiated,  that  the  gift  of  what  should  be  appropriated  to  the  food  and 
clothing  of  the  family,  is  valid.  "The  giver  of  more  may  taste  honey  at 
first:"  by  this  it  is  intimated,  that  bliss  is  at  first  obtained;  thence  it 
follows,  that  the  religious  purpose  is  accomplished ;  and  that  purpose  cannot 
be  accomplished  unless  the  gift  be  valid:  therefore  the'  gift  appears  to 
be  valid. 

In  the  Smritisdra  the  validity  of  the  donation  is  admitted  :  "  a  man's 
own  gift  is  valid,  because  he  has  property,  which  is  the  established  cause  of 
validity,*^  But  it  is  not  admitted  that  the  religious  purpose  is  attained ;  for 
he  has  not  observed  the  commands  of  the  law. 

Some  hold,  since  the  text  directs  that  a  man  should  give  what  remains 
after  feeding  and  clothing  his  family,  and  since  it  is  not  applied  as  an 
exception  to  the  gift  of  more,  therefore  his  duty  is  not  fulfilled  if  he  give  not 
what  exceeds  the  food  and  clothing  of  his  family.  But  this  does  not  seem 
proper ;  for  the  text  relates  to  civil  affairs,  and  it  is  irregular  to  ground  on 
it  a  rule  for  religious  gifts.  A  cause  of  failure  in  religious  merit  does  not 
establisli  demerit.  Thus,  the  bathing  in  the  Ganges  being  accidentally 
accomplished,  in  neglect  of  advice  not  to  go  that  way  to  the  Ghtnges,  by 
which  was  implied  the  danger  of  meeting  tigers  or  the  like,  the  religipus 
purpose  is  nsvertheless  obtained :  but  it  is  not  obtained  by  the  gift  of  property 
belonging  to  another  owner ;  for  this  is  not  a  gift  in  the  form  of  a  refinquish- 
ment|  vesting  property  in  another  after  devesting  his  own. 

According  to  the  opinion  of  those  who  maintain  the  invalidity  of  ^he 
gift,  the  religions  purpose  is  not  obtained.  But  the  expression  "  the  giver 
may  taste  honey  at  first,' '  is  not  taken  literally.  His  conduct  in  delivering 
his  whole  estate  into  .the  hands  of  another  may  at  first  savour  like  hoiiey, 
by  affording  mistaken  pleasure,  or  causing  presen^  satisfaction ;  but  i^ter- 
wards  it  becomes  poison,  because  it  is  punished  in  a  region  of  tonnes t. 
There  is  no  difficulty  in  considering  this  as  relating  to  civil  gifts.  But  it 
may  be  applied  indiscriminately  to  religious  merit :  otherwise,  the  gjfi^  or 
sale  being  sinful,  but  religious  merit  cancelling  the  sin,  or  himself  zio^  being 
bom  again,  the  religious  merit  of  the  donor  would  be  inconsistent  lyrith  his 
'^  afterwards  finding  it  poison." 

According  to  the  opinion  of  MisbA,  this  text  may  imply  the  invalidity 
of  a  gift,  where  a  man's  whole  estate  is  given;  and,  according  to  the  opinion 
of  Jim6tatahana,  it  may  imply  that  the  gift  is  valid. 

XIX. 

Oat TAYANA  deolares  what  may  and  may  not  be  given  irrrExcept  his 
whole  estate  and  his  dweliing-honse,  what  remains  after  the  food 
an4  clothing  of  1^  f^E^inily,  ^  npLian  msff  give  away^  whatever  it  be, 
whither  fix  op  moveable :  otherwise  it  may  not  be  giv^n. 
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"His  dwelling-house;"  one  house,  without  which  he  himself,  orhre 
family,  miglit  want  a  dwelling.  It  is  meant  generally,  compYeheiiding  k 
pond  supplying  water  for  common  use  and  the  like. 

Is  not  the  excess  above  the  subsistence  of  the  family  unmeaning,  after 
excepting  the  whole  of  his  estate  ?  It  should  not  be  «aid,  a  gift  of  his  whole 
estate  might  be  made  with  a  reservation  of  a  single  sh;4l  only.  Were  it  so, 
hb  whole  estate  would  be  an  unmeaning  exception.  Nor  should  it  be  said, 
the  gift  of  the  whole  estate  is  excepted  to  prevent  the  possible  gift  of  his 
whole  estate  by  a  man  able  to  maintain  his  family  on  alms ;  for  there  is  no 
authority  for  such  an  inference.  It  is  not  established,  that  a  man  able  to 
subsist  his  family  on  alms,  or  the  like,  may  not  give  away  his  whole  estate : 
for  it  is  the  meaning  of  the  ordinance,  that  the  family  should  be  any*how 
supported. 

6ome  observe,  that  a  man,  though  able  to  maintain  his  family  on  alma 
or  the  like,  ought  not  to  give  away  his  whole  estate ;  for,  should  alms  or 
other  means  at  any  time  fail,  his  family  might  be  distressed.  Still,  what 
can  be  understood  from  the  expression  his  "  whole  estate  f "  The  whole 
estate  should  be  understood  in  the  mode  already  mentioned  ;  that  is,  the 
whole  of  his  effects,  including  what  is  required  for  the  maintenance  of  the 
family  until  other  property  be  gained.  Such  a  meaning  is  deduced  from  the 
sequel,  "  what  remains  after  the  food  and  clothing  of  his  family.'*  Or  the 
excess  above  the  maintenance  of  the  family  is  expressly  declared,  to  provide 
against  the  attempt  of  giving  away  even  a  trifle,  when  the  family  is  but  iU 
maintained  out  of  the  whole  estate.  Consequently,  the  gift  even  of  a  trifle, 
if  it  be  not  an  excess  above  the  subsistence  of  the  family,  is  forbidden.  Or 
the  text  may  be  read,  '*  sarvatwam  gnha  vatjitam^*^  instead  of  "  sarvoiwti 
gtiha  varjantuy  Consequently  the  whole  of  his  own  property  (except  his 
dwelling-house)  that  remains  after  the  food  and  clothing  of  his  family,  a 
man  may  give  away,  such  will  be  the  sense  of  the  text.  "  The  whole"  is 
there  mentioned  to  show  that  moveables  and  immovpables  are  not  distin* 
guished.  "  His  own  ;*'  by  this  term,  deposits  and  the  like  are  excepted  :  tlie 
sense  is,  his  own  several  property ;  by  which  joint-property  is  also  exc^pt^. 
In  concurrence  with  other  Sages,  a  distinction  must  be  understood  in  respect 
of  a  thing  promised,  a  wifd  or  a  son.  Here  the  condition  exproiMod  in  th6 
text  concerning  alienable  property,  that  it  must  exceed  the  subsistence  of  the 
family,  ihowi,  that  the  gift  of  what  does  not  exceed  the  subsistence  of  the 
family  is  not  valid ;  and  the  declaration,  that  joint-property  may  not  be 
given,  ihowij  that  the  gifb  of  several  property  is  valid.  As  in  the  command 
fbr  performing  a  'erdddha  at  the  conjunction,  it  appears,  from  the  authority 
of  the  prohibition  against  peiforming  a  "trdddha  at  night,  that  the  ^$rdddka 
or  obsequies  should  be  performed  at  the  conjunction,  but  not  at  night ;  and 
that  no  benefit  arises  from  a  'srdddha  performed  at  night :  so  they  hold 
Misba'b  meaning  to  be  similar. 

Where  the  benefit  of  an  act  is  deduced  from  the  Vida  alone,  the  means 
of  obtaining  that  benefit  are  established  in  conformity  with  the  rule  com* 
manding  a  time  different  from  night ;  and  the  benefit  is  not  obtained  unless 
a  time  other  than  night  be  taken :  for  there  is  no  ordinance  showing  benefit 
ftom  a  Srdddha  performed  without  observing  that  distinction.  But  hare 
the  obligation  of  making  gifts  is  deduced  from  the  Vtda ;  and  a  sufficient 
cause  of  property  in  the  donee  is  found  in  the  fact  of  the  gift ;  but  proneri^ 
cannot  vest  in  another  person,  unkss  previous  property  be  annulled :  there- 
fore, that  being  established,  the  iramfer  of  propiBrty  is  estabfished  on  the 
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intention  of  the  donor  to  make  a  gift.  By  logical  inference,  gift  being 
sufficient  cause  of  annulling  previous  property,  excess  above  the  subsistence 
of  the  family  cannot  be  made  a  couditioo  by  words  alone,  for  perception 
arises  from  words  and  logical  inference  jointly ;  and  it  is  difficult  to  establish 
another  opinion.    Such  are  the  sentiments  of  those  who  follow  the  opinion 

of  JlMi^TATAHAKA. 

"  By  the  seven  modes  of  acquisition"  (XIX  2).    The  modes  of  acquir- 
ing wealth  are  declared  by  Menu. 

XX. 
Menu: — There  are  seven  vii^tuous  means  of  acquiring  property  ; 
succession,  occupancy  or  donation,  and  purchase  or  exchange,  con- 
quest, lending  at  interest,  husbandry  or  commerce,  and  acceptance 
of  presents  from  respectable  men. 
The  causes  of  gaining  wealth  are  these.    "  Succession,"  or  inheritance  of 
property,  as  the  term  is  explained  in  the  Vivdda  Betn&cara  and  Vivdda 
Chtntdmeni ;  that  is,  property  received  in  right  of  affinity  and  relation. 
"  Occupancy,"  or  gain ;  the  finding  of  a  waif  or  the  like.     "  Conquest,"  ex- 
plained in  tne  Retndcara^  victory  over  an  enemy  in  battle.     Consequently, 
what  is  gained  by  success  in  gaming,  or  the  like,  is  excepted  ;  it  is  a  dis- 
honest acquisition,  for  it  partakes  of  the  quality  of  darkness.    The  very  same 
opinion  is  intimated  in  the  Chintdmeni. 

Three,  succession,  occupancy,  and  purchase,  are  allowed  to  all  classes ; 
conquest  is  peculiar  to  the  military  tribe  ;  lending  at  interest,  and  hus- 
bandry or  commerce,  belong  to  the  mercantile  profession ;  and  acceptance 
of  presents  from  respectable  men,  to  the  sacerdotal  class.  These  are  virtuous 
means  of  aoquiriug  property :  but,  on  failure  of  these,  priests  and  the  rest 
may  subsist  by  other  means  allowed  in  times  void  of  distress,  such  as  hus- 
bandry and  the  like ;  or  on  failure  of  these,  by  the  best  modes  allowed  in 
times  of  distress.  Cullucabhatta. 

XXL 
Menu  : — Learning,  art,  work  for  wages,  menial  service,  attendance 
on  cattle,  traffick,  agrictdture,  content  with  little,  alms,  and  receiv- 
ing high  interest  on  money,  are  ten  modes  of  subsistence. 

In  the  eommentator^s  gloss,  which  follows  the  text  above  quoted,  de- 
claring these  to  be  the  mode  of  subsistence  in  times  of  distress,  he  shows 
that  each  of  these  modes  of  subsistence  may  be  followed  in  times  of  distress 
by  the  person  to  whom  it  is  forbidden  in  other  circumstances  :  as  work  for 
wages,  menial  service,  and  the  like,  by  a  man  of  the  sacerdotal  class ;  and  so 
of  arts  and  the  rest.  *^  Learning,"  (except  that  contained  in  the  scriptures, 
as  medicine,  philosophy,  charms  counteracting  poison  and  the  like,  prac- 
ticed for  subsistence  by  all  classes  in  times  of  distress,  is  no  offi^nce. 
^' Art,"  as  painting  and  the  like.  '*  Content  with  little  ;"  for  with  content 
a  man  may  subsist  on  his  own,  however  little.  '*  Receiving  high  interest  on 
money;"  lending  on  interest  even  in  person,  and  so  forth.  By  these  ten 
modes  a  man  may  subsist  in  times  of  distress.  Consequently  a  priest  in 
yreai  distress  may  depend  even  on  menial  service,  arts,  or  the  like,  for  his 
subsistence.  Such  is  CuIiLi^cabhatta's  interpretation  :  but  others  argue, 
that,  after  declaring,  in  the  first  text  (XX),  the  modes  of  subsistence  in 
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times  void  of  distresg,  this  text  (XXI)  intends  the  modes  of  subsistence  in 
times  of  distress,  implying  the  preservation  of  life  onfy.  That,  however,  in 
its  consequences,  coincides  tDtth  the  opinion  o/*Cullucabhatta. 

But  others  again  hold,  that  the  practice  of  Taiwan  is  allowed,  by  the 
following  text,  to  a  Brdhmana  in  times  of  distress ;  but  is  on  no  account 
allowed  in  other  seasons  :  for,  assisting  to  sacrifice,  teaching  the  VetUu^  and 
receiving  gifts  and  so  forth,  are  declared  to  be  the  means  of  subsistence  for 
a  Brdhmana, 

XXTL 
Menu  :— But  a  Brdhntanoj  unable  to  get  a  subsistence  by  either  of 
those  employments,  {hi$  dutiet  jutt  mtniionaij  or  tJm  duty  of  a 
soldiery)  or  a  CsJidtriyUy  unahU  to  subriH  by  his  own  occapaiionsy 
may  subsist  as  a  mercantile  umui,  applying  himself  j»  person  to 
tillage  and  attendance  on  cattle.* 
And  here  it  is  irregular  to  give  such  an  interpretation  to  this  text 
(XXI)  ;  for  it  is  declared,  that  the  modes  of  subsistence  delivered  in  the 
tenth  chapter  are  legal  in  times  of  distress :  "  Such  as  have  been  fully  de- 
clare    are  the  several  duties  of  the  four  classes  in  distress  for  subsistence :" 
and  the  virtuous  modes  of  subsistence  for  a  Brdhmana  in  such  circumstances 
are  declared  in  the  text  Jlrst  gtioted   (XX)  ;  since  the  modes  of  subsistence 
for  a  priest  alone  are  declared,  beginning  with  the  text,  "  Should  a  Brdh' 
mana  afflicted  and  pining  through  want  of  food  choose  rather  to  reimain  fixed 
in  the  path  of  his  own  duty,  than  to  adopt  the  practice  of  Vaityas,  let  him 
act  in  this  manner,*'  and  ending  with  this  text  (XX).    Immediately  after 
it,  the  modes  of  subsistence  for  a  dhatriya  in  distress  are  delivered  in  the 
text  quoted  (XXI)  ;  and,  next  to  that,  a  distinction  is  declared  in  regard  to 
interest  on  loans,  which  both  texts  permit  the  Brdhmana  and  the  Cshatriya 
to  receive. 

XXIIL 
Menu  : — Neither  a  priest,  nor  a  military  man,  should  receive  interest 
on  loans  :  but  each  of  them^  if  he  please,  may  pay  small  interest^ 
for  some  pious  use,  to  the  sinful  man  who  demands  it. 

Immediately  after  this  text,  the  proper  subsistence  of  a  dkatrfya,  in 
times  of  distress,  is  particularly  mentioned  ;  as  the  proper  subsistence  for 
-the  Brdhmana,  in  such  seasons,  is  mentioned  in  the  texts,  *'  Should  a  BtA^ 
mana,  afflicted  and  pining  through  want  of  food,  &c."  But  in  all  thet^ 
texts  a  Vaieya  is  not  even  named  ;  and  a  Sddra  is  subsequently  noticed  :  how 
then  can  the  text,  "  there  are  seven  virtuous  means,  Ac."  (XX)  relate  to 
the  four  classes  ?  The  answer  is,  Yajftawaxcya  has  in  many  places 
delivered  a  text  applicable  to  the  Cshatriya,  and  similarly  describing  ten 
modes  of  subsistence. 

XXIV. 
YiJNYAWALCYA  t— Agriculture,  art,  work  for  wages,  science,  receiv- 
ing high  interest  on  money,  the  use  of  a  carriage  retirement  in 

*  See  Menu,  Chap.  z.  V.  82.  In  quoting  the  text,  Uieoominler  h«t  emitted  the  quettioii, 
and  inserted  the  words  *'bat  a  Br6hinuma  or  a  CtAa^^:"  on  iJus  reading,  it  has  been  neces- 
sary to  interpohte  the  text,  becatuse  both  emploTinents  are  not  idlvwed  to  the  CMc^r^. 
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madnteins^  s^vioe  of  kings,  tliB  cfffict  of  king,  and  akns,  are  modes 
of  subsistence  in  times  of  distress. 

Before  this  he  dcGlares  the  subsistence  of  a  Brdhmana  in  times  of 

distress. 

XXV. 

Yatnyawalcya  : — ^A  priest,  when  oppressed  by  calamity,  eating  food 
received  from  any  man  whomsoeTer,  is  not  tainted  by  sin ;  for  he  is 
eqnal  to  the  igneous  sun. 

Therefore  the  text, ''  There  are  seven  virtuous  means  of  acquiring  pro- 
perty" (XX),  describes  the  virtuous  means  of  subsisence  for  a  Brdhmana 
in  times  of  diAtress ;  and  the  text,  "  Science,  art.  Sec.**  (XXI),  describes  the 
virtuous  msans  of  subsistence  for  a  CthatH^a  in  such  circumstances :  and  there 
is  no  vain  repetition  in  twice  mentioning  lending  at  interest,  and  husbandry 
or  eommeroe,  explained  by  Chavdiswaba,  Yachsspatj,  MiSBAand  Cullu* 
CABHAiTA,  receiving  high  interest  on  money,  and  agriculture  or  trafficit. 

It  should  not  be  objected,  that  conquest  and  the  like  cannot  be  vir- 
tuous means  of  acquisition  for  a  Brdhmana :  for  MsN u  declares,  that  the 
highest  beatitude  may  be  attained  bv  Brdhmanae  practising,  in  times  of 
distress,  the  duties  propounded  for  Cehatrif/ae  and  the  rest. 

XXVI. 

Mrnu  :— Such  as  have  been  fully  declared  are  the  several  duties  of  the 
four  classes  in  distress  for  subsistence ;  and  if  they  perform  them 
exactly,  they  shall  attain  the  highest  beatitude. 

This  opinion  should  be  well  examined. 

It  seems  to  be  declared  by  the  text  of  YbShaspatt  (XVIII  2),  that 
propertgr  partaking  of  the  qualities  of  passion  and  darkness  is  unalienable. 
GHAimBSWAiiA  nukkes  no  remark  on  this  point.  But  Misba  says,  ''  the 
expression  is  oomprehensive :  he  may  aliene,  at  his  own  pleasure,  his  own  se» 
veral  property  anyhow  possessed  ;  but  property,  held  in  coparcenary  with 
another,  cannot  be  aliened  without  the  consent  of  the  ooparoener."  MiSBA'a 
meaning  is,  that  the  words  of  V^fHASPATi,  who  woe  profoundly  versed  in, 
the  law,  intend  property  legally  acquired,  and  doexoept  any  eeveral  property: 
from  unalienable  things,  but  do  not  except  from  alienation  property  aoquirea 
by  other  than  those  seven  means. 

As  for  the  distinction  declared  by  Nabbda  in  regard  to  property  par* 
taking  of  ihe  qualiHeM  of  tmthy  passion  and  darkness,  the  ranking  oi  usunr 
and  the  like  under  the  quality  of  darkness  is  pertinent,  as  it  relates  to  Brd^ 
tnanas  and  the  rest  in  times  void  of  distress. 

XXVIL 

Nabbda  ;— TF2at  is  acquired  by  teaching  the  Vedas^  by  courage,  or 
devotion ;  whett  it  received  with  a  damsel,  from  a  pupil,  or  for  a 
sacrifice ;  and  what  is  obtained  by  inheritance,  are  celebrated  by 
Sages  as  the  seven-fold  distinction  o/*pure  property* 
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2.  What  is  gained  by  usury,  agriculture  and  tra6Sck9  or  reeeioed  as 
tolls  or  as  wages  for  singing,  or  as  a  return  for  a  benefit  conferred, 
is  considered  as  property  partaking  of  the  quality  of  passion. 

3.  What  is  acquired  by  servile  attendance,  by  gaming,  by  rdbbery, 
by  infiicting  pain,  by  disguise,  by  larceny,  and  by  fraud,  is  consi- 

.   dered  as  partaking  of  the  quality  of  darkness. 

Whatever  several  property,  acquired  by  any  of  these  modes^  is  given 
away,  even  that  was  alienable ;  and  the  same  should  be  observed  of  property 
acquired  by  art  and  the  like  (XXI),  and  so  in  other  cases.  Such  exactly  is 
Misba's  meaning. 

*'  Houses  and  land,  acquired  by  any  of  the  seven  modes  of  acquisitioa  " 
(XVIII  2),  is  an  expression  used  comprehensively.  In  the  case  of  other 
moveable  or  immoveable  property,  if  land,  a  house,  or  the  like,  be  givea 
away,  it  should  not  be  resumed :  this  the  Sage  intends  to  express.  Cmue- 
quently,  should  chattels  deposited,  or  the  like,  be  given  away«  the  gift  should 
be  retracted.  Such  is  the  whole  meaning.  "  As  it  was  left  by  the  father 
or  gained  by  the  occupier  himself,"  is  subjoined  to  limit  the  rule ;  and  is 
elucidated  by  the  next  verse  (XYIII  3).  Such  is  the  consistent  method  of 
authors. 

But  others  explain  acquisition,  the  means  by  which  wealth  is  eained  ; 
intending  property  acquired  by  the  means  described  in  texts  whic9^  show 
virtuous  and  other  modes,  such  as  purchase  and  the  like.  Those  several 
means,  in  which  an  act  of  the  receiver  is  requisite  for  the  acquisition,  must 
be  considered  as  the  seven  modes :  and  one  is  included  in  another ;  as  rob- 
bery, larceny,  the  business  of  usury,  and  so  forth.  Consequently  the  number 
of  seven  is  not  contradicted.  Left  by  the  father  signifies  inheritance  only ; 
and  gained  by  the  occupier  denotes  the  receipt  of  gifts  and  the  like ;  it  is 
meant  of  cases  where  no  act  of  the  receiver  in  expectation  of  gain  is  necessa- 
ry to  the  acquisition  :  and  property  partaking  of  the  qualities  of  passion  or 
darkness,  is,  without  difficulty,  comprehended  in  the  text. 

A  distinction  is  propounded  (XYIII  8)  relative  to  proper^  acquired 
by  the  occupier  himself,  which  the  former  text  had  declared  alienable. 
What  is  acquired  by  a  donee,  without  relation  to  another,  may  be  givea  at 
his  pleasure,  even  without  the  assent  of  sons,  brothers,  and  the  rest :  and 
the  distinction  is  derived  from  the  text  quoted  by  JiM^TAVAHAirA  (XIY). 
Immoveable  property,  as  land  or  the  like,  and  a  corrody  in  the  form  of  a 
fixed  allowance,  payable  by  the  king  or  other  person,  and  bipeds  or  slaves 
and  the  rest,  a  man  shall  neither  give  away  or  sell,  even  though  he  acquired 
them  himself,  without  the  consent  of  all  his  sons.  Such  is  the  sense  qfihe 
text  (XIV). 

Is  a  bird  unalienable  or  not  ?  Since  it  appears  from  the  word  **  biped," 
that  even  a  bird  may  not  be  given  without  the  assent  ofheir$y  should  it  not 
be  held  unalienable  P  No ;  for  Vbihaspati  shows  that  a  decision  inconsist- 
ent with  the  reason  of  the  law  must  be  avoided  (XYII).  On  immoveable 
property,  such  as  land  or  corrodies,  children  may  be  long  subsisted.  As  it 
causes  unlimited  production  of  wealth,  it  is  called  an  estate,  or  fimde  ^f^P' 
port :  the  loss  of  it  is  pronounced  dbhonourable  in  a  text  of  NAbbda  (ZII)  ; 
and  the  gift  of  it,  without  the  assent  of  sons  and  others  using  tiie  estate,  is 
called  loss  in  ihie  text.  Now  a  slave  is  such ;  for,  by  agriculture  or  the  like 
he  is  able  to  gain  much  wealth  for  his  master.    It  should  not  be  objected. 
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thai  great  riches  be  acquired  even  by  receiving  high  interest  on  gold  or  the 
like.  Though  gold^  lent  at  a  high  rate  of  interest,  may  be  equal  to  immoTe- 
able  property,  affbrding  wealth  like  the  alohymtst's  stone,  or  like  the  gem 
which  daily  produces  gold,  yet,  if  it  be  not  lent  at  interest,  there  is  nothing 
to  prevent  alienation.  Or  it  may  be  understood,  that  if  a  contract  be  made 
for  interest,  then  gold  or  the  like,  producing  wealth  by  means  of  that  con* 
tract,  should  not  be  given  away.  If  that  be  the  case,  may  not  wealth  be 
acquired,  in  some  instances,  even  by  means  of  birds ;  for  example,  by  the 
advanced  price  on  birds  well  taught  ?  This  should  not  be  granted  :  were  it 
so,  the  same  might  be  extended  even  to  quadrupeds,  such  as  sheep  and  the 
like,  and  bulls  or  other  animals  employed  in  husbandry.  If  it  be  argued, 
that  laud,  a  corrody,  or  the  like,  may  be  understood  to  be  declared  in  the 
text  by  the  word  "  immoveable ;"  and  slave,  bird,  or  the  like,  by  the  word 
''  biped :"  (for  it  is  a  rule  not  to  strain  a  text ;  and  when  the  literal  sense  of 
the  terms  suffices,  there  is  no  occasion  for  recurring  to  the  reason  of  the 
law ;  and  the  text  of  Veihabpati  therefore  is  not  applicable  in  this  instance :) 
the  answer  is,  dissimilar  rules  in  respect  of  birds  and  sheep,  entitled  to  equal 
consideration,  would  be  inconsistent  with  common  sense.  Men  of  some 
mixed  classes  subsist  by  the  exhibition  of  snakes ;  should  they  give  one 
away  without  the  consent  of  their  sons,  it  would  appear  to  be  a  loss  of  the 
estate :  yet  a  snake  is  not  a  biped.  Since  the  sons  and  the  rest  ofthefamiUf 
might  be  maintained,  even  after  giving  away  a  snake,  by  catching  another, 
may  it  not  be  said  that  there  is  no  loss  of  estate  ?  The  same  might  be  alleged 
in  regard  to  a  gifb  of  land  by  Brdhmanae  and  others.  As  land  is  dependant 
on  the  king,  may  not  the  sons  and  others  recover  it,  and  thus  be  exempt 
from  difficulties  ?  Be  it  anyhow  in  this  instance ;  but  those  who  subsist 
by  the  exhibition  of  apes  may  fail  in  catching  another,  and  thus  be  reduced 
to  difficulties,  for  by  labour  must  this  end  be  attained  ;  and  it  cannot  be 
accomplished  without  much  toil  in  the  display  of  science,  and  exertion  of  art. 
On  this  subject  it  is  said,  whatever  mode  of  subsistence  long  maintains  persons 
oi%fartieitlar  class,  even  that  is  their  real  estate,  and  is  intended  by  the  word 
^<  immoveable ;"  biped  literally  signifies  a  bird,  a  man,  &c.  and  these  may  not 
be  given  without  the  consent  of  the  donor* e  sons.    This  finally  is  the  sense. 

It  it  argued  thai  particular  birds,  being  valuable  bipeds,  and  slaves, 
being  endued  with  excellent  qualities  and  the  like,  may  not  be  aliened  with, 
out  the  consent  of  sons.  It  should  not  be  objected,  that  a  thing  eold  for 
any  price  may  be  valuable.  Whatever  bears  a  greater  price,  compared  with 
other  things  of  the  same  nature,  is  costly.  Nor  should  it  be  objected  ;  in 
comparison  with  what  must  it  bear  a  higher  price  ?  If  it  be  said,  in  compa- 
rison with  any  bird  ;  then,  even  what  does  not  commonly  bear  a  great  price, 
may  be  dear  in  comparison  with  a  bird  accidentally  sold  for  a  less  sum :  and 
thus,  that  onUg  is  cheap,  in  comparison  with  which  no  bird  has  borne  a  less 
price ;  and  all  others  are  dear :  and,  since  low-priced  birds  may  be  scarce,  or 
all  may  be  valuable,  such  great  refinement  would  be  fruitless.  A  very 
high  price  may  be  distinguished,  with  the  king's  consent,  by  comparison  with 
the  cost  of  birds  accepted  by  persons  in  general ;  and  so  in  other  cases. 
This  exposition  may  be  questioned  ;  for,  great  value  is  not  implied,  by  the 
reisson  of  the  law,  in  declaring  immoveable  property  and  the  like  to  be 
unalienable.  Thus  it  is  not  oonsistent  with  approved  usage,  that,  by  a 
comparison  with  land  measuring  twenty  cubits,  deemed  valuable  in  compa- 
rison with  the  quantity  of  a  pala  of  gold,  land  measuring  a  single  cubit 
should  be  aliened  at  the  pleasure  of  the  occupier  alone.  This  and  other 
points  may  be  discussed  in  many  ways. 
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''  A  pledge  must  be  disposed  of  bj  the  law  of  pledges'!  (XYIII 8).  As  his 
own  interest  in  the  pledge,  such  should  he  make  another's.    The  Retnieara^ 

The  meaning  is  this  :  any  man  pawning  a  chattel,  receives  a  loan  from 
some  person ;  if  the  creditor  give  that  pledge  to  another  person,  then  the 
gift  of  the  pawn  is  the  same  with  a  gift  of  the  debt :  therefore,  as  the  debtor 
paying  his  debt  to  his  creditor  might  redeem  the  chattel,  so,  in  this  instance, 
paying  the  debt  to  the  donee  he  recovers  the  chattel.  Is  is  mentioned  to 
make  it  evident  that  a  debt  demandable  may  be  given  away  or  sold.  In 
fact  it  is  included  in  what  may  be  given  at  pleasure.  Consequently,  if  a 
pledge  be  received  for  a  loan  of  paternal  wealth,  it  is  subject  to  the  law 
Oonoerniog  patrimony;  but  if  it  be  received  for  a  loan  of  what  was  acquired 
by  the  man  himself,  it  is  subject  to  the  same  law  with  his  own  acquired 
property.  Thus  some  expound  the  law.  Misba  explains  this  clearly. 
The  form  of  iramferring  a  pledge  is  subjoined,  ''this  thing  was  pledged  to 
me,  and  is  given  by  me  to  thee  ;  it  must  be  restored  by  thee  to  the  owner, 
on  receiving  the  amount  for  which  it  was  pledged." 

But  others  hold,  that,  in  the  case  abovetnentioned,  when  a  debtor 
gives  to  any  person  a  chattel  which  is  in  pawn,  then  the  donee  nuiy  obtain 
that  chattel  after  payment  of  the  debt :  that  is,  as  the  debtor  had  an  inter- 
est, or  restricted  property,  in  the  thing  pawned,  so  has  the  donee;  and  after 
the  death  of  the  donor,  on  failure  of  his  sons  or  other  successors  to  his 
estate,  should  the  creditor  or  his  issue  be  living,  the  donee :  wishing  to 
obtain  the  pledge,  may  receive  it  on  payment  of  the  debt.  This  in  ^eot 
follows  from  what  has  been  said ;  for,  unless  payment  of  the  debt  be  the 
condition,  there  would  be  no  restriction  to  property  in  tiie  pledge :  and 
Ra^ohukakdana  observes,  in  the  Ddgahhdga  tatwn,  that,  "if  the  pawa 
remain  unredeemed  on  the  death  of  the  seUer  or  donor,  then,  since  a  property 
similar  to  that  of  the  contracting  party  has  been  vested  by  sale  or  gift,  the 
buyer  or  donee  should  redeem  the  pawn."  Here,  if  the  chattel  pledged 
belong  to  the  paternal  estate,  it  is  subject  to  the  law  respecting  patrimony  ; 
but  if  it  were  acquired  by  the  man  himself,  it  is  subject  to  the  law  concern- 
ing sueh  property. 

In  these  two  opinions  a  mutual  contradiction  arises ;  that  is,  after  a 
^t  or  sal:^  of  a  pledge  by  a  fraudulent  debtor,  on  his  death,  and  on  failure 
of  sons  or  other  heirs,  the  payment  of  the  debt  by  the  donee  or  purchaser 
according  to  one  opinion,  or  non*payment  of  it  aooording  to  another^  is  in 
€Uher  caee  an  unjust  disparity.  The  question  may  be  thus  discussed :  in 
regard  to  the  donee,  be  it  as  it  may  be ;  but  a  purchaser,  having  paid  a  fair 
price,  would  suffer  great  loss  if  he  must  again  pay  the  debt  with  interest, 
which  would  be  inconsistent  with  common  sense :  therefore  he  may  obtain 
the  pledge  without  payment  of  the  debt ;  and  such  a  rule  being  equitable  in 
the  case  of  a  purchase,  the  same  may  be  established  in  the  case  of  donation. 
It  should  not  be  obiected,  that  the  loss  falling  on  the  creditor,  who  advanced 
his  own  money,  and  long  preserved  anothet's  chattel,  would  be  inconsistent 
with  common  sense :  a  similar  loss  falls  on  the  creditor,  after  the  death  of 
the  debtor,  iS.  the  pledge  have  been  destroyed  by  the  act  of  Ck>n  or  the  king, 
or  by  the  fault  of  the  debtor.  "Sot  should  it  be  objected,  that,  where  a 
thing  already  transferred  to  another  is  sold,  the  loss  falls  en  the  purchaser : 
the  debtor  has  not  transferred  the  thing  to  hie  creditor.  Hor  should  it  be 
objected,  that,  in  this  instanee,  the  ][^ge  is  not  destroyed  by  the  act  of 
Gob  or  the  king :  the  sale  of  i^e  pledge  is  a  fault  on  the  part  of  the  debtori 
bg  which  the  pledge  mag  be  lost  to  the  creditor. 
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XXVIII. 

Smritiy  qaatdd  by  OHAiffDiswABA  and  Eaghunandana:— If  a  man, 
having  bailed  or  pledged  a  thing  to  one  person,  pledge  or  sell  it  to 
another,  the  last  act  shall  prevail. 

Otherwise,  nnce  the  mortgage  b  cancelled  by  the  redemption  of  it, 
there  may  be  no  obstacle  to  a  valid  gift  or  sale,  even  though  a  mortgage 
prevail.  It  should  not  be  objected,  that,  supposing  it  to  prevail,  shomd  a 
gift  or  sale  be  made  afber.it,  that  contract  would  not  be  valid,  even  though 
the  pledge  be  subsequently  redeemed ;  for  it  is  resisted  by  the  mortgage, 
which  was  in  full  force  when  the  gift  or  sale  was  made:  but  now,  such  a 
contract,  made  while  a  mortgage  subsists,  is  valid,  and  the  donee  or  buyer 
may  dispose  of  the  thing  at  pl^ure,  when  it  has  been  redeemed ;  and  thus 
should  the  force  of  donation  or  sale  be  admitted.  Then  it  would  be  proper 
to  say,  that,  both  being  good  in  law^  both  have  equal  force.  As  a  deposi- 
tary cannot  withhold  from  the  purchaser  a  chattel,  which  had  been  bailed 
to  him  to  be  kept  ten  months,  and  which  is  afterwards  sold  within  that 
period,  so  a  mortgage  is  cancelled  by  the  iuperior  force  of  a  sale :  therefore 
the  purchaser  can  talie  the  chatty  from  the  creditor  ;  and  the  debt  remains 
unsecured  by  a  pledge.  But  if  the  purchaser  bought  the  chattel,  knowing 
it  to  he  mortgage^  he  must  necessarily  be  punished  by  the  king ;  else,  from 
the  state  of  the  times,  established  usage  in  regard  to  loans  would  be  now 
infringed  by  the  audacity  of  knaves.  Contracts  of  sale,  mortgage,  and  the 
like,  must  necessarily  be  made  in  the  presence  of  the  king's  officers,  and 
should  be  recorded  by  them.  Yet  if  they  were  not  present,  but  another 
person,  who  was  by,  prove  the  contract,  the  predominance  of  a  sale,  where 
mortgage  is  opposed  to  it,  is  declared  by  BAeHxrvAi^nAVA  himself:  "  what 
has  superior  force,  even  that  is  good  in  law."  But  heire  mortgage  resists 
the  owner^ B  potoer  q/*  disposing  of  his  effects  at  pleasure,  and  is  not  preceded 
by  the  annulling  of  property :  and  therefore,  whether  prior  or  subsequent,  it 
is  superseded  by  donation  or  purchase,  which  are  preceded  by  the  annul!* 
ing  of  the  former  owner's  property,  and  have  superior  force.  By  the  word 
**  ev'en,"  in  the  phrase  ''  even  that  is  good  in  law,"  the  invalidity  of  a  weaker 
contract  is  intimated  :  and  here  the  mortgage,  as  a  weaker  contract,  being 
invalid,  what  should  prevent  the  purchaser  obtaining  possession  of  that 
which  is  now  become  his  own  P 

If  it  be  said,  since  the  expression  '  mortgage  resists  the  owner's  power 
of  disposing  of  his  effects  at  pleasure,'  intimates  an  opposition  to  gift,  sale, 
consampiion,  and  many  other  modes  of  disposal ;  therefore  a  sale,  though 
valid  while  a  mortgage  subsists,  does  not  authorize  the  purchaser,  now 
5^com0  owner,  to  dispose  of  the  thing  at  pleasure:  it  is  answered,  the  sale 
would  not  then  be  valid.  Kor  is  this  apprehended  by  RAOHTmAirDAKA ;  for 
it  would  disagree  with  prior  and  subsequent  works  of  the  same  author : 
therefore,  opposition  to  disposal  at  pleasure  is  effected  hy  restraining  a 
debtor,  who  attempts  such  an  act,  by  means  of  the  king's  officer ;  not  by 
preventing  a  purchaser,  who  is  not  liable  for  the  debt,  from  disposing  of  the 
thing  at  pleasure.  But  the  purchaser  should  see  the  thing,  and  have  reason 
to  suppose  it  is  not  pledged  to  any  man  when  he  pays  a  price /or  tf,  else  he 
is  punishable ;  such  is  the  induction  of  common  sense  :  and  he  should  obtain 
immediate  possession ;  for  the  sale  may  become  void  through  want  of  posses- 
sion during  a  long  space  of  time,  and  the  mortgage  would  then  be  exelusively 
valid. 
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In  this  instance,  the  creditor  obtains  another  pledge  from  the  debtor  ; 
or  the  debt  should  be  immediately  discharged.  If  the  debtor  die,  the  oredi* 
tor  may  receive  it  from  his  son  or  grandson,  or  he  may  recover  it  from  any 
other  property  whatever  left  by  the  debtor :  he  cannot  withhold  that  pledge 
from  the  purchaser;  for  no  ordinance  permiU  it. 

BAaHUNANDANA  remarks  on  the  text  above  quoted  (XXYIII),  that 
the  word  '  sell'  also  denotes  gifb  annulling  property.  Consequently  gift,  sale, 
barter,  and  all  other  eontracU  devesting  property  are  intended. 

The  moderns  hold,  that  if  a  man  sell  a  valuable  pledge  for  less  than 
its  worth,  that  is,  less  by  the  amount  which  is  applicable  to  the  redemption 
of  the  pledge,  and  with  an  agreement  in  this  form,  ''on  redeeming  the  pledge, 
thou  shalt  have  it  ;*'  or  if  he  make  a  gift  or  other  alienation,  with  the  same 
stipulation  ;  then  the  pledge  should  be  radeemed  by  the  purchaser  or  donee, 
in  conformity  with  the  text  of  TAJiirrAWALCTA  (^Chapter  II,  v.  XXVIII). 
But  in  regard  to  pledges,  since  the  owner*s  property  subsists,  it  appears  that 
there  is  a  distinction.  Thus,  where  two  contracts  of  gift  aiuf  acceptance 
occur,  since  the  property  of  the  former  owner  is  devested  by  the  first  dona- 
tion, the  gift  last  made  by  him  b  not  valid,  for  it  is  made  without  owner- 
ship;  and  so  in  regard  to  sale.  But  this  is  actuaUy  the  foundation  of 
validity  in  the  gifb  or  sale  of  a  thing  bailed  or  pledged,  as  declared  in  the 
text  lately  quotid  (XXVIII)  :  therefore,  should  the  same  thing  be  hypothe- 
cated to  two  creditors,  the  validity  of  the  last  mortgage  cannot  be  reversed, 
for  it  is  made  by  the  owner ;  and  the  validity  of  the  former  hypothecation 
being  admitted,  because  it  was  also  made  by  the  owner,  they  may  be  equally 
good ;  but  the  first  has  not  superior  force,  since  a  decision  inconsistent  with 
the  reason  of  the  law  is  forbidden  by  Ybihaspati  (XVII).  Therefore, 
even  in  a  contract  of  mortgage,  some  distinction  respecting  the  property 
in  the  effects  must  necessarily  be  admitted,  under  the  authority  of  which 
even  the  purchaser  of  those  effects  may  not  dispose  of  them  at  pleasure 
before  the  mortgage  is  redeemed.     Such   is  the  sentiment  of  Baghu- 

VAVDAirA. 

What  is  the  distinction  ?  Kot  a  specifick  difference  inherent  in  proper- 
ty :  for  such  a  difference  cannot  be  therein  admitted,  fluctuating  with  the 
variations  of  time ;  since  specifick  difference  constitutes  permanent  species, 
and  species  is  not  regulated  by  time,  produced  with  the  production  of  sub- 
stance, and  destroyed  with  its  destruction.  Nor  can  another  propertj 
arise  therein  ;  for  there  is  a  want  of  the  requisites  to  constitute  a  title.  Let 
it  not  be  argued  that  the  distinction  is  individual,  because  the  Mimdnsaeas 
do  not  acknowledge  genus  and  species  separate  from  substance.  There  b 
no  proof  of  such  individual  distinction. 

It  is  said,  the  intention  of  the  parties  constitutes  the  distinction.  Thus, 
when  a  thing  is  pledged,  the  debtor  intends,  and  expresses  in  words,  **  let 
thb  chattel,  belonging  to  me,  remain  with  him  ;  until  the  period  expire,  it 
shall  not  be  enjoyed  by  me  or  my  relations :"  and  therefore,  by  virtne  of 
that  declared  intention,  even  a  purchaser,  like  the  debtor's  heir,  is  debarred 
from  the  enjoyment  of  that  chattel.  Thus  established  usage  in  r^ard  to 
loan  and  payment  would  not  be  infringed.  Otherwise,  no  man  woiild  make 
a  loan,  apprehending  that  the  debtor  would  sell  to  another  what  he  pledged 
to  him. 

If  it  be  said,  as  a  bailment,  made  by  the  owner .  for  a  specifick  period 
of  ten  months,  is  cancelled  by  a  subsequent  contract  of  sale ;  and  setting 
aside  the  former  owner's  intention,  (that  it  should  remain  with  the  deposi- 
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tftr  J  to  the  end  of  ten  months,)  it  must  he  delivered  at  the  will  of  the  present 
owner :  so,  even  in  this  case,  setting  aside  the  act  of  the  former  owner's  will,  it 
most  he  delivered  at  the  pleasure  of  the  present  owner ;  else  the  enjoyment 
of  chattels  pledged  hj  a  herdsman's  wife,  as  authorised  hj  her  former  lord, 
might  subsist  without  the  assent  of  her  second  husband :  the  answer  is,  the 
intention  of  a  hailmeut  made  for  safe  custody  only  has  little  force,  and  is 
consequently  superceded  by  the  stronger  will  of  the  actual  owner;  and  there- 
fore delivery  is  proper  in  that  case :  but  here,  the  intention  of  a  pledge,  being 
inferred  from  the  loan,  retains  its  force  until  the  loan  be  repaid  ;  and  there* 
fore  it  is  not  superceded :  and  the  enjoyment  of  a  thing  pledged  by  a  herds- 
man's wife,  being  authorized  by  her  former  lord,  is  honest. 

This  is  confirmed  by  the  opinion  of  BAaHUNAKDAVA  :  and  the  author  of 
the  Mitdeihard  in  effect  admits  the  debtor's  ownership  in  the  pledge. 
According  to  the  modern  opinion,  when  a  thing  is  twice  hypothecated,  the 
predominancy  of  the  first  hypothecation  is  founded  on  the  pledge  not  being 
relinquished  by  the  creditor  who  has  received  it. 

.  JFrom  the  text  cited  in  Book  I,  (v.  GCLXXI),  it  appears  that  the  pro- 
duce of  a  thing  held  by  one  creditor  is  applicable  to  the  payment  of  the  debt 
due  to  him,  although  the  debtor  have  the  ownership  of  it :  or  what  has  been 
artfully  obtained  by  a  creditor  from  his  debtor,  is  applicable  to  the  payment 
of  the  debt  due  to  that  creditor,  not  to  any  other.  In  this  case,  if  a  loan 
have  been  advanced  on  a  pledge,  the  first  lender  is  considered  as  entitled  to 
the  thing,  not  the  last  creditor.  But  this  lender  cannot  be  said  to  have  a 
stronger  title  than  a  purchaser ;  for  no  ordinance  declares  it.  By  adequate 
punishment  inflicted  in  such  ineiancet  on  the  buyer  and  seller,  the  king  may 
relieve  the  fears  of  lenders. 

"Property  acquired  by  marriage"  (XVIII  3),  supposes  also  what  is 
eained  by  valour.  Not  every  gift,  with  or  without  consent,  subsists :  there- 
fore gifts  of  those  three  kinds  of  property,  as  mentioned  in  the  subsequent 
text,  must  be  made  with  reference  to  the  content  o/*  others.  Retndeara. 

The  meaning  is,  that  the  terms  of  the  text  denote,  that  the  assent  of 
another,  as  well  as  the  assent  of  the  giver,  ie  required. 

M18BA  explains  "property  inherited  from  ancestors,"  immoveable  pro- 
perty which  has  not  been  divided.  Consequently,  the  immoveable  patrimo- 
ny, received  by  brethren  in  right  of  their  connexion  or  affinity  as  sons  or 
the  like,  may  not,  so  long  as  it  remain  undivided,  be  given  by  one  son  with- 
out the  assent  of  the  rest :  the  commentator  does  not  consider  gift  as 
forbidden,  when  there  are  no  brothers  who  are  coparceners,  and  there  are 
brothers  and  sons  with  whom  partition  has  been  made.  If  it  be  asked 
whence  the  limitation  ^"immoveable"  is  obtained,  the  anetoer  is,  from  the 
text  of  YtIsa  (Chap.  II,  v.  VI).  If  it  be  ayain  asked  whence  the  limitation 
q/*"  undivided"  is  obtained,  the  answer  i»,  from  the  text  of  Naesda  (VI). 
Therefore  Misra  does  not  say,  that  a  father  may  not  give  anything  without 
the  assent  of  his  sons :  as  we  shall  hereafter  show.    * 

"  Do  not  subsist"  (XVIII  8)  denotes  the  nonentity  of  every  gift  (that 
ts,  $ome  dOf  and  tome  do  not  eubeiet)  ;  such  is  Misra's  meaning.  And  in 
the  subsequent  text  (XIX  4)  it  is  declared,  that  if  those  three  respectively 
(what  is  acquired  bv  mairiage,  &c.)  be  given  with  the  assent  of  the  wife,  of 
the  co-heirs,  or  of  tlie  king  respectively,  the  gift  has  validity :  for  it  is  a  rule, 
that  things  named  in  order,  should  be  referred  respectively  to  the  terms 
placed  in  similar  order ;  as  in  the  example,  he  cuts  a  D'hava^  and  a  C*hadira 
tree,  with  a  bSl  and  an  axe. 

ce 
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^'  Acquirad  by  marriage ;"  what  is  received  at  uuptials  on  obtaining  a 
bride.  There  the  rale  bear^,  that  the  assent  of  tlie  wife  is  required  when 
the  property  is  given  away  by  the  husband,  not  when  it  is  employed  in  pro- 
curing raiment  or  the  like  for  consumption  ;  since  that  would  be  a  moral 
construction  of  law.  Civil  law  is  founded  on  reason,  not  on  revelation  only  ; 
for  it  may  rest  on  another  possible  foundation  :  accordingly  VbIhaspati 
directs  that  decisions  shall  be  made  according  to  the  reason  of  the  law 

(XVII).  MiSBA. 

Here  the  expression  "at  nuptials,"  is  employed  comprehensively;  for 
the  rule  bears,  that  even  what  is  afterwards  given,  with  a  declaration,  "  this 
is  bestowed  on  thee,  that  my  daughter  may  be  maintained  with  it,"  should 
not  be  given  away  by  the  husband  without  the  assent  of  his  wife.  What  is 
given  with  a  declaration  of  its  uses  for  the  maintenance  of  the  wife,  becomes 
the  property  of  the  husband  concurrently  with  her :  therefore  it  is  lit  that 
gift  should  be  made  with  her  consent.  In  other  cases,  his  property  is  inde- 
pendent of  her :  what  should  prevent  a  gift  without  reference  to  her  consent  ? 

If  it  be  said,  the  husband's  gift  is  in  no  case  proper  without  the  assent 
of  the  wife,  because  the  text, "  property  is  common  to  the  husband  and  wife," 
shows  her  title  in  the  whole  of  his  wealth,  and  should  not  be  otherwise 
explained  without  an  objection  exuting  to  iU  literal  interpretation :  that  is 
denied,  becausa  the  wife's  property  must  be  inferior,  as  it  is  subordinate  to 
the  husband's  ;  and  the  right  of  persons  living  under  the  control  of  others, 
cannot  prevent  the  devesting  of  the  property  appertaining  to  the  persons 
under  whom  they  live. 

May  not  the  wife's  title  subsist  although  the  thing  be  given  away,  for 
her  property  is  not  devested  ?  It  should  not  be  answered,  the  wife's  proper- 
ty, being  dependent  on  the  husband's,  should  be  considered  as  annulled  when 
his  title  is  transferred.  Wera  it  so,  his  right  being  devested  by  his  death, 
and  the  property  vested  in  the  sons,  their  mother  would  not  be  entitled  to  a 
share,  in  right  of  her  former  property,  when  they  afterwards  make  a  partition. 
To  thit  it  is  replied^  that  the  difficulty  is  removed  by  saying,  the  mother's 
title  to  a  share  is  not  founded  on  her  former  property,  but  on  positive  texts  ; 
and  if  it  be  wished  to  interpret  the  text  according  to  the  reason  of  the  law, 
the  vesting  and  devesting  of  the  property  cannot  be  established  without  the 
support  o/&u  express  ordinance :  but,  under  the  authority  of  the  text,  and  by 
the  force  of  the  possessor's  will  to  make  a  gift,  the  devesting  of  the  hus- 
band's property  is  accompanied  by  a  transfer  of  the  wife's.  However,  the 
devesting  of  his  property  by  death  or  degradation  is  excluded  from  this  con- 
sideration.    Thus  must  the  law  be  interpreted. 

According  to  the  opinion  of  JiMtrTAYAHAKA  and  others,  (who  contend 
that  the  wife  is  not  entitled  to  the  estate  of  her  husband  who  leaves  no 
male  issue,)  food  and  raiment  must  necessarily  be  given  to  her,  although  her 
husband's  brothers  succeed  to  the  whole  estate :  that  alone  is  her  right ;  but 
she  cannot  claim  partition  with  his  brother^,  for  no  ordinance  has  authorized 
it :  and,  since  women  ara  dependent  on  men,  surely  their  property  must  be 
so  likewise. 

Since  the  husband's  wealth  is  common  to  him  and  bis  wife,  it  is  joint- 
property  ;  and  if  it  be  given  away  by  the  husband,  her  share  never&sless 
subsists,  as  in  the  case  of  jointrproperty  belonging  to  two  brothers.  Tlus 
again  is  denied ;  for^  in  practiee^  that  is  considered  as  joipt  property  in 
which  there  is  equal  right  on  both  sides.    Hence^  even  those  who  contend 
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for  the  equal  dominion  of  a  father  and  son  over  an  estate  inherited  from 
the  paternal  grandfather,  do  not  affirm  that  the  son's  share  in  it  subsists  if 
it  be  given  away  bj  the  father  alone,  for  he  has  not  joint-ownership  with  the 
fathi^r.  The  term  is  derived  from  equality  :  but  that  estate  does  not  equally 
belong  to  the  father  and  son ;  for  one  is  superior.  The  expression  ''  equal 
dominion/'  is  vague,  intended  to  prevent  the  father  acting  solely  at  his  oton 
pleasure  in  the  partition  of  the  heritao^e :  it  is  founded  on  connexion  by 
birth,  which  common  sense  does  not  make  equal ;  and  it  must  be  established 
that  the  son's  claim  in  right  of  affinifcy  is  included  in  the  father's.  Admit- 
ting, with  JiM^TAYAHANA,  dispersed  property,  still  the  son's  right  must  be 
considered  as  the  same  with  the  father's,  beiug  referred  to  the  same  quarter. 
Hence,  in  a  partition  made  by  the  father,  no  share  is  given  to  a  grandson 
whose  own  father  is  living. 

There  is  no  dispute  on  the  opinion  of  those  who  hold  that  the  text 
which  declares  wealth  common  to  the  hu<tbaud  and  wife,  implies  only  the 
expenditure  of  his  property  in  honouring  guests,  not  a  right  vested  in  her. 
But  it  is  irregular  to  interpret  a  text  otherwise,  without;  unfitness  in  its 
literal  sense  :  and  we  hold  it  proper,  that  the  wife's  co-operation  should  be 
required  in  civil  contracts,  as  in  religious  acts  ;  under  the  text,  "  The  wife  is 
declared  to  be  half  the  body  of  her  husband,  equally  sharing  the  fruit  of 
pure  and  impure  acts"  (Book  V,  v.  CCCXCIX)  ;  and  again,  "  Then  only  is 
a  man  perfect  when  he  consists  of  three  persons  united^  his  wife,  himself  and 
his  son"  (Book  V,  v.  CCLII  4.) 

"  For  that  would  be  a  moral  construction  of  law"  (gloss  of  Misba  above 
quoted) ;  the  Smtiti,  which  is  founded  on  the  reason  of  the  law,  relates  to 
visible  effects,  grounded  on  authority,  other  than  moral  precepts,  but  dedu- 
cible  from  reasoning :  but,  whether  the  reason  of  the  law  does  not  appear, 
there,  as  the  authority  of  it  must  of  course  be  sought,  effects  are  supposed 
which  proceed  from  the  Veda  alone,  an  authority  independent  of  life  ;  and 
such  effects,  in  some  instances  pure,  in  others  sinful,  are  unseen,  or  metaphy- 
steal.  If  this  text  imply  immorality,  a  difficulty  would  arise •  from  the 
additional  necessity  of  establishing  an  unseen  or  moral  causey  contrary  to  the 
immorality  declared  to  arise  from  those  ill  actions,  and  independent  of  the 
declared  effects  of  the  moral  6ause  mentioned.  Such  is  the  sense  of  Misba's 
remark.  The  unseen  or  moral  consequences  of  irregular  conduct  are  declared : 
by  discriminating  the  degree  of  irregularity,  crimes  of  several  degrees  result 
from  one  general  expression;  penance  must  be  performed  accordingly,  and 
punishment  must  be  proportioned  to  penance  :  but,  in  this  text,  reasoning, 
not  morality,  is  shown.  Such  is  Misba's  meaning  :  to  expatiate  would  be 
superfluous. 

Should  not  scripture  be  established  as  the  foundation  of  the  system  of 
law,  declaring  it  to  be  founded  on  scripture ;  but  not  independent  of  reason  ? 
Reasoning  is  not  obviously  denoted  by  the  text ;  therefore  he  says,  civil  law 
is  founded  on  reason :  but  rules  concernin<^  lunar  days,  and  the  like,  are 
absolutely  founded- on  scripture.  How  then  is  law  called  Smriti?  Soimds, 
which  were  heard  from  the  utterance  of  the  Supreme  Being,  are  called  Sruti  ; 
they  are  the  Vidas  ;  and  these  names  are  interchangeable.  Words  which 
were  delivered  by  holy  Sages  from  recollection  of  the  sense,  after  forgetting 
the  words  revealed  by  the  Supreme  Being,  or  even  while  remembering  them, 
are  called  Srnnti,  If  recollection  of  the  sense  of  the  V^das  be  not  admitted 
as  its  foundation,  how  can  it  be  called  Smrtti  ?  The  answer  is,  reason  is 
not  the  sole  foundation  of  civil  law,  but  scripture  also  in  some  instances. 
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accordingly  a  text  of  scripture  concerning  partition  during  the  father's  life- 
time,  is  adduced  by  the  holy  Sage  Baud' hat  an  a.  But  Misea  has  said, 
"it  is  founded  on  reason,"  because  reasoning  abounds.  In  the  law  con* 
ceraing  lunar  days  and  the  like,  scripture  abounds ;  and  reasoning  it  only 
sometimes  employed.  Again  :  property  is  a  thing  founded  on  scripture ;  for, 
without  it,  the  vesting  and  devesting  of  property  could  not  be  proved :  hence, 
the  conveyance  and  transfer  of  it  being  proved  from  the  scripture  generally, 
it  has  been  established  by  Sages,  from  the  reason  of  the  law,  that  effects 
bailed  cannot  be  given  away ;  that  joint-properby  is  unalienable  without  the 
assent  of  the  other  proprietors ;  and  that  several  property  may  be  aliened 
at  the  sole  pleasure  of  the  owner,  and  so  forth. 

"  For  law  may  rest  on  another  possible  foundation''  (gloss  of  Misea. 
above  quoted)  :  since  the  words  of  holy  Sages  are  words  of  living  men^  they 
have  not  authority  of  themselves.  It  is  true  in  reasoning,  that  one  alone 
has  authority  in  the  universe :  he,  by  whose  will  the  ukitebsb  is 
eOYBBKED.  But  it  does  not  follow  that  the  words  of  Sages  have  no  cogency, 
for  they  are  void  of  deception  and  other  faults.  Hence  the  words  of  Sages, 
not  cogent  in  themselves,  nor  yet  destitute  of  authority,  derive  it  from 
another  source.  It  is  not  proper  to  affirm  this  source  to  be  the  Sage's  eye, 
ear,  or  other  organ  of  sense.  Property  and  the  like,  which  are  things  invisi- 
ble, future,  and  remote,  cannot  be  apprehended  by  the  eye,  ear,  or  other 
organ  of  sense.  Nor  should  it  be  said,  that  Sages  see  every  thing  with  the 
eye  of  absorbed  contemplation ;  for  it  cannot  be  admitted  that  any  other 
than  God  sees  all  things.  It  should  therefore  be  affirmed,  that  the  system 
of  law  has  been  propounded  by  legislators  viewing  the  sense  of  the  Ved(u ; 
else,  there  can  be  no  other  radical  authority  for  the  words  of  Sages.  A 
knowledge  of  the  sense  of  the  Vedas  being  established  as  the  foundation  of 
the  whole  system  of  law,  wherever  a  particular  rule  may  be  grounded  on  a 
sense  deducible  from  the  reason  of  the  law,  there  another  authority  may 
exist ;  and  it  is  not  actually  founded  on  the  knowledge  of  the  meaning  of  the 
VkUu.  This  should  be  established  as  the  implied  sense  of  the  term  "  rest 
on"  or  be  caused :  "  a  decision  must  not  be  made  solely  by  having  reooarse 
to  the  letter  of  written  codes"  (XVIII)  ;  if  it  cannot  be  made  in  conformity 
both  with  the  reason  of  the  law  and  the  letter  of  written  codes,  the  decision 
shoiUd  be  made  according  to  the  reason  of  the  law  alone. 

What  is  received  from  the  maternal  grandfather,  must  not  be  considered 
as  having  descended  from  ancestors,  but  as  acquired  by  the  man  himself. 

"  Be  given  with  the  assent  of  .the  wife,  Ac."  (XVIII  4).  The  gift 
should  not  be  made  without  her  consent.  Is  not  that  which  must  be  given 
with  the  assent  of  the  wife,  and  which  has  been  previously  described  by  the 
term  "  acquired  by  marriage,"  the  exclusive  properly  of  the  woman,  and 
nowise  appertaining  to  her  husband  ?  Therefore,  the  husband  having  no 
power  to  give  it  away,  what  purpose  is  there  in  her  assent  ? 

XXIX. 

Vtasa  : — What  shall  be  given  to  a  bride  at  tiie  time  of  her  nuptials, 

with  a  declaration  of  its  use^  made  by  the  giver  to  the  bridegroom, 

shall  be  her  entire  property,  and  shall  not  be  shared  by  her  kindred. 

Though  it  be  the  exclusive  property  of  the  woman,  still  the  gift  mmde 
with  her  assent  is  valid,  for  it  is  authorized  by  the  owner ;  and  this  is 
implied  by  the  expression  ''  with  the  assent  of  the  wife,  of  the  c6heirs,  or  o 
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the  king.*'  To  ikU  U  it  amwered,  were  it  so,  it  would  be  Huperfloous  U> 
declare^  thai  what  is  acquired  by  marriage  may  he  given  with  the  assent  of 
the  wife  ;  for,  in  all  cases,  a  gift  made  with  the  assent  of  the  owner  is  valid. 
In  the  text  of  Ytasa,  bridegroom  in  the  dative  necessarily  implies  that 
be  is  the  donee ;  that  property  is  the  bridegroom's,  not  the  bride's  :  by 
declaring  it  her  entire  property,  it  is  understood  that  she  has  an  interest  in 
it,  which  implies  that  a  gift  must  be  attended  with  her  consent.  This  is 
denied  ;  for  another  authentick  text,  quoted  by  JiMtrTAVAHAKA,  shows  that 
the  legal  heirs  of  her  exclusive  property  succeed  thereto. 

XXX. 

Ytasa  : — What,  indeed^  shall  be  given  at  any  time  to  the  husband  in 

tmst  for  hie  wife^  the  daughter  of  tlie  giver  shall  enure  to  her  use, 

whether  her  lord  live  or  die ;  and  on  her  death,  to  the  use  of  her  issue. 

Hence,  Jim^tavahaka  makerf  it  evident  that  it  is  the  bride's  property. 
It  intends  what  is  given  to  the  bridegroom,  with  a  declaration,  '^  this  shall 
be  the  bride's ;"  not  what  is  given  without  this  declaration.  *'  At  the  time 
of  her  nuptials"  is  mentioned  illustratively;  it  is  not  a  requisite  condition, 
since  the  declaration  of  its  vse  is  the  cause  of  its  becoming  female  property. 
Therefore  such  a  gift  belongs  exclusively  to  the  woman  :  but  the  construction 
of  law,  as  delivered  by  Misba,  that  "  even  what  is  received  by  an  independent 
bridegroom,  at  the  time  of  the  nuptials,  without  such  a  declaration,  may  not 
be  gii%n  without  the  assent  of  the  wife,"  is  incongruous.  To  this  it  is 
replied,  what  is  given  with  a  declaration  "  this  shall  be  the  bride's,"  is  her 
exclusive  property  ;  but  in  that  which  is  given  to  the  bridegroom  with  a 
declaration  "  it  is  my  intention  that  the  bride's  maintenance  should  be 
secured  by  this,"  the  bridegroom  has  ownership,  but  with  reference  to  the 
consent  of  his  wife.  This  is  intended  by  Misba,  and  consequently  there  is 
no  inconsistency. 

But  if  a  declaration  be  made  in  these  words^  "  this  shall  be  the  bride's," 
her  husband  is  not  the  donee,  and  he  should  not  be  named  in  the  dative. 
It  must  not  be  argued  that  the  dative  case  denotes  the  agent's  object,  as  in 
the  example  *'she  sleeps  with  her  husband."  The  object,  or  intention, 
**  this  shall  be  the  bride's,"  has  no  relation  to  the  bridegroom.  Sbicbishka- 
TbroalahoIea  explains  '^  what  is  given  to  the  bridegroom,"  what  is  deli- 
vered into  his  hands.  But  others  explain  "  declaration,"  a  notification  that 
*^  it  shall  be  the  bride's  property :"  consequently  the  gift  is  made  to  the 
bridegroom,  but  contemplates  the  property  of  the  bride :  and  where  the 
design  of  the  gift  is  that  the  property  shall  be  the  husband's  in  trust  for  his 
wife,  it  becomes  her  property  through  the  medium  of  his,  and  belongs 
exclusively  to  her  by  the  authority  of  the  text. 

In  fact,  the  gift  of  every  sort  of  property  acquired  by  marriage,  must, 
under  this  text,  be  made  with  a  previous  reference  to  the  wife  ;  as  the  assent 
of  the  king  ft  required  for  «  gift  o/  arms,  horses,  elephants,  and  the  like,  con- 
quered in  war :  and  it  may  be  affirmed,  that  the  rule  is  assumed  from  the 
reason  of  the  law,  grounded  on  the  wife's  interest  in  the  chattel.  The  justness 
of  one  opinion,  (Misba' s,  or  these),  should  be  thoroughly  examined. 

With  the  assent  "  of  the  coheirs"  (XVIII  4) ;  meaning  undivided 
brethren  and  the  rest.  Misba. 

**  Of  the  king"  (XVIII  4)«  He  in  whose  army  a  man  oombats  is  the 
king  or  lord :  in  giving  wealth  gained  by  valour,  his  assent  is  required. 
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YioHBSPATi  MiSBA.  noticcs  a  distinction  :  the  king's  consent  is  required  for 
a  gift  of  arms,  horses,  elephants,  and  the  like,  gaiu^  by  valour  or  by  victory 
in  battle  ;  for  his  ownership  is  supposed  :  but  it  is  not  required  for  a  gift  of 
clothes  or  the  like ;  for  they  are  supposed  to  devolve  on  the  couqueror*s  men. 
Others  hold,  that,  in  regard  to  the  surreuder  of  his  cities  by  the  conquered 
king,  kqA  in  regard  to  horses  and  the  like  seized  by  the  enemy  and  given  by 
the  victorious  prince,  the  concurrence  of  the  conquered  king  is  required. 
YAgukspati  MisRA  does  not  accede  to  this  last  opinion ;  for  he  has  not 
explained  this  contradiction. 

"  The  gift  has  validity"  (XVIII  4)  :  but  not  without  the  assent  of  the 
wife,  of  the  coheirs,  or  of  the  king. 

"  Heirs,  whether  they  he  ito/^ieJ  or  undivided,  Ac. ;"  brethren  and  others 
of  right  receiving  the  heritage  of  him  whose  inheritance  they  take.  Misua 
states  the  import  of  the  term  *'  divided  ;"  although  heirs  have  made  a  parti- 
tiou,  their  shares,  if  not  separated,  remain  in  common,  and  are  consequently 
joint-property.  In  that  cane  a  single  parcener  has  no  power  to  give,  pledge, 
or  sell  the  whole.  But  if  all  the  effects  be  separate,  the  act  of  a  person  who 
is  his  own  master  is  valid.  In  effect  this  relates  to  cases  where  no  partition 
hoe  been  made.  It  must  be  noticed,  that  since  those  $haree  appear  virtually 
to  be  held  in  common,  the  sense  of  the  text  shows  that  joint-property  may 
not  be  given.  Ghandbswaka,  from  the  derivation  of  the  term  (ddyam  ddatti, 
takes  the  heritage),  explains  ddydda  or  heir,  a  son  or  the  like ;  (as  the 
Calpateru,  in  a  gloss  on  the  text  of  'Apastamba,  expresses  "  heir,  son,  or  the 
like  ;"  and  the  author  of  the  Fracdsa  also  explains  the  term  in  the  singular 
number).  Consequently  he  concurs  with  Misba:  thus  "heir"  signifies 
"  son ;"  to  the  question  "  whose  sons  ?"  the  answer  is,  *'  his  from  whom  the 
estate  has  descended :"  hence  the  brothers  of  the  donee  are  virtually  sug-  . 
gested  by  the  terms  of  the  text.  Consequently  all  the  sons  of  the  original 
proprietor  are  equal  owners  :  hence  no  one  has  power  to  give  away  the  joint- 
property  ;  he  has  not  the  independent  power  requisite  to  the  validity  of  his 
act .  Vaohespati  Misba  states  this  opin ion  of  Chandeswab A  in  these  wards  : 
*'  others  hold  that  the  term  heir  chiefly  intends  son  :  while  the  father  lives, 
^'  even  a  separated  son  has  not  power  over  the  immoveable  estate ;  but  what 
"  he  has  acquired  by  the  acceptance  of  gifts,  and  the  rest  of  the  seven  moden 
"  of  acquisition,  he  may  give  away."  Consequently,  while  the  father  remains, 
sons,  with  whom  no  partition  has  been  made,  have  not  power  over  the 
immoveable  estate  ;  and  while  he  lives,  they  are  not  uncontrolled  in  receiving, 
aliening,  and  dissipating  property.  The  texts  have  the  same  foundation  : 
but  in  that  text  the  dependence  of  undivided  heirs,  in  regard  even  to  move- 
able effects,  is  further  denoted,  and  it  shows  that  separated  sons  have  not 
power  over  immoveable  property. 

Some  expound  the  phrase  "  heirs  or  sons  have  a  lien  equally''  (XVIII 
6),  they  are  owners  equally  with  their  father :  accordingly  it  appears  from 
the  text  of  Yajntawalcya  (XIII),  that  the  father  has  not  power  to  give 
away  immoveable  property  without  the  assent  of  his  sons;  and  that  is 
actually  declared  by  the  legislator  (XIV)  :  and  this  text  they  hold  to  have 
the  same  import. 

Concisely  the  settled  rule  is  this :  joint-property,  which  has  descended 
from  ancestors,  can  only  be  given  away  with  the  consent  of  the  other  par- 
ceners; divided  moveables  may  be  aliened  at  the  owner's  pleasure,  but 
immoveables  with  the  consent  of  those  who  were  parceners  before  partition  ; 
in  the  case  of  wealth  acquired  by  marriage,  the  assent  of  the  wife  is  requisite  ; 
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of  other  property,  acquired  by  a  man  himself,  a  gift  may  be  made  at  his  own 
pleasure.  Such  is  the  opinion  of  Ghandeswaba,  and  also  of  YAchsbpati 
MiBRA ;  but  the  assent  of  the  wife  is  only  required  for  what  has  been  given 
to  the  bridegroom,  with  a  declaration,  ''  let  this  be  the  1  ride's,"  and  not  in 
evt-ry  instance  of  property  acquired  by  marriage  :  and  there  is  this  difference ; 
according  to  the  Uut  opinion,  the  assent  of  the  rest  of  the  brethren  is  not 
required  for  a  gift  of  divided  immoveable  property.  In  the  former  opinion 
there  is  aha  this  difference  :  what  has  descended  from  ancestors  must  only 
be  given  with  the  assent  of  sons ;  and  so  must  immoveable  property  acquired 
by  a  man  himself. 

Ghandkswaba  has  not  clearly  explained,  that,  if  the  ordinance  be 
infringed,  the  gift  is  void.  In  the  want  of  an  able  exposition  on  the  words  ''the 
gift  has  validity"  (XVIII  4),  it  is  inferred  that  the  gift  is  not  valid  in  other 
cases.  It  is  the  opinion  of  Vachkspati  Misba,  that  the  gift  is  void ;  for,  in 
a  gloss  on  "  divided  or  undivided"  (XVIII  4),  he  states,  "  but,  after  parti- 
tion, a  gift  made  by  an  independent  person  is  valid." 

Jim^ayahana  says,  "  a  gift  made  by  the  owner,  not  disqualified  by 
"  insanity  or  the  like,  is  in  no  case  void  ;  the  gift  is  valid  to  the  amount  of 
his  own  share  even  of  landed  property."  The  wife's  gift  of  property  belong- 
ing  to  the  husband  to  whom  she  is  united,  has  not  been  considered  by  any 
modem  author :  the  discussion  of  this  point  may  be  seen  in  Book  Y.  On 
Inheritance. 

The  text,  "at  his  pleasure  he  may  give  what  himself  acquired" 
(XYIII  8),  is  not  restricted  to  property  other  than  immoveables :  but  it 
applies  to  whatever  the  owner  himself  acquired,  whether  moveable  or  im- 
moveable ;  for  there  is  no  authority  Tor  any  restriction.  Such  is  CHAiiDiES- 
WABA*B  opinion  :  but  it  may  be  objected,  that  a  limitation  might  be  deduced 
from  the  text  cited  by  Jim6tavahana  and  others  (XIY). 

Declaring  valid  the  gift  of  property  acquired  by  a  man  himself,  or 
inherited  from  his  father  (XYIII  2),  the  Sage  declares  the  moral  purity  of 
gift,  "  at  his  pleasure  he  may  give,  Ac."  (XYIII  3).  Consequently  there  is 
no  reference  to  the  assent  of  any  pei*son ;  and  a  gift  actually  made  is  morally 
pure.  But  of  property  acquired  by  marriage,  or  inherited  from  ancestors 
and  not  divided,  the  whole  ought  not  to  be  aliened.  Such  is  the  sense  qfthe 
text  (XIX  3).  For,  the  bride  having  ownership  in  what  is  given  with  a 
declaration  of  her  property,  the  bridegroom  is  not  independent  in  regard  to 
it :  but,  if  it  be  given  with  a  declaration  only  of  its  use  for  her  maintenance, 
a  gift  of  such  property  made  by  the  husband  is  valid.  For  this  purpose  it 
is  said,  not  everv  gift  subsists,  or  the  whoU  ought  not  to  be  aliened  (XYIII  8). 
In  regard  to  what  has  descended  from  an  ancestor  and  is  undivided,  a  gift 
of  the  whole  made  by  one  parcener  is  not  valid  ;  but  the  gift  of  his  own 
share  is  good  in  law.  The  Sage  declares  the  form  of  vtJidity  in  gifts 
(XYIII  4)  :  the  whole  property  acquired  by  marriage,  or  inherited  from  an 
ancestor,  given  with  the  assent  of  the  vrife,  or  of  all  the  coheirs,  is  a  valid 
gift :  since  the  king's  favour  concurs  to  the  ownership  of  property  acquired 
by  valour,  even  a  trifle  given  without  his  consent  is  not  a  valid  gift ;  for, 
without  his  consent,  the  occupier  has  no  independence.  Such  is  the  sense 
of  the  text :  and  that  is  proper,  because  the  king  maintains  the  army  for  the 
sake  of  victory  in  war ;  hence,  what  is  conquered  by  the  troops,  of  right 
belongs  to  the  king,  else  the  ownership  of  territory  conquered  by  his  forces 
would  be  shared.  Or,  what  distinction  is  there  in  respect  to  clothes,  horses 
and  elephants,  territory  and  the  like  ?    As  to  what  is  gained  by  desperate 
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valour,  as  well  as  by  valour  gensraUy  (Book  V,  v.  CCGLX),  even  there  it 
appears  that  the  kiugs's  assent  is  requisite  to  enjoy meut,  to  gift,  and  th«3 
like.  But  the  king,  anyhow  informed,  gives  immediate  mental  assent : 
instances  oi formal  consent  are  not  much  seen  in  practice. 

In  regard  to  immoveable  property  inherited  from  an  ancestor,  the 
assent  of  brothers  and  the  rest,  who,  though  separated,  may  ultimately  be 
entitled  to  a  partition  of  it,  is  the  cause  of  moral  purity  by  the  gift :  but 
the  donation  is  not  void  without  their  assent,  for  that  is  not  denoted  by  the 
text.  As  to  the  inference,  that  the  gift  is  void,  because  disability  is  denoted 
by  the  expression  ''  has  no  power*'  (XVIII  5),  it  is  inadmissible ;  for,  the 
disability  may  be  otherwise  effected :  thus,  when  an  heir,  though  divided, 
forbids  the  gift  or  sale  of  immoveable  proprrty  inherited  from  an  ancestor, 
the  occupier  cannot  give  it  in  contempt  of  that  prohibition.  Such  is  the 
sense  of  the  words  ''  has  no  power  ;*'  and  practice  also  conforms  therewith. 

A  gift  of  immoveable  propei*ty,  made  by  a  father  without  the  assent  of 
his  sons,  is, valid :  but  he  should  be  amerced,  and  must  perform  penance; 
for  their  equal  dominion  is  propounded  under  the  title  of  Inheritance. 

XXXI, 

YiJNTAWALCYA : — Over  land  acquired  by   the  grandfather^  over  a 
corrody  o\U  of  mines  or  the  like  settled  on  him  and  his  heirs  by  the  Mng^ 
and  over  slaves  employed  in  his  husbandry,  the  father  and  the  son, 
when  tJie  ffrandfatJier  dies,  have  equal  dominion.* 
And  that  is  pertinent,  as  it  relates  to  inheritance ;  else,  sons  could  not 
have  ownership  while  the  father  lives :  but  to  affirm  that  the  right  is  similar, 
would  be  mere  childish  prate.     At  present,  the  title  becomes  similar  after 
partition,  as  is  shown  in  Book  V,  On  Inheritance ;  and  the  texts  of  ViSH- 
W  and  others  conform  it :  but  a  gift  by  a  father  under  the  impulse  of  anger, 
or  the  like,  is  not  valid.     Such' is  the  modern  opinion:  wy  one  has  exprsMlj 
said,  that  the  immoveable  patrimony,  given  without  the  assent  of  sons  and 
the  rest,  is  not  a  valid  gift.     Even  the  king  should  not,  in  breach  of  the 
law,  give  immoveable  property  for  civil  purposes ;  but  he  may  give  land  or 
the  like  for  religious  uses :  so  may  any  other  owner  give  away  his  own  pro* 
perty  for  such  uses  ;  it  is  not  proper,  in  this  instance,  to  discriminate  move- 
able and  immoveable  property  :  the  family,  however,  should  not  be  distressed^ 
as  appears  from  a  text  cited  by  JimutavIhaka  (XI). 

From  the  rule,  that  *  evil  is  not  the  consequence  of  an  act  producing  good, 
and  consistent  with  the  VSdas,  provided  the  act  be  different  from  incanta* 
tions  to  destroy  enemies  and  the  like,*  some  infer,  that  sin  is  the  oonsequenoe 
of  a  gift  of  property,  when  there  was  no  excess  above  the  necessary  subsist- 
ence of  the  family,  (this  being  comprehended  in  thai  vague  excepticm  ;)  henee 
the  rule  of  decision  in  this  instance  is  similar  to  that  which  regulates  gifts 
for  civil  purposes  :  but  those  who  are  able  speedily  to  acquire  wealth,  per- 
form the  costly  sacrifice  Vistoafit,f  or  the  like. 

xxxn. 

YIjntawalcta  :— -Let  the  acceptance  be  publidc,  especially  of  im- 
moveable property :  and^  delivering  what  may  be  given  and  has 
been  promised,  let  not  a  wise  man  resume  the  donation. 

?  Book  V.  T.  XCII.  tMnrv,Chsp.XI.v.LXXY. 
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"Publick ;"  in  tbe  presence  of  witnesses ;  let  .him  so  act  that  he  may 
not  afterwards  say,  ^  this  was  not  given  by  me,  but  intrusted  for  use. 

"  Especially  of  immoveable  property  2"  a  gifb  of  land,  without  the 
assent  of  sons  and  the  rest,  is  not  consonant  to  duty ;  therefore  arbitrators 
may  think  it  has  the  appearance  of  a  contract  not  made :  kinsmen,  even 
though  divided,  may  litigate;  and  absolute  property  is  ascertained  by  pos- 
session for  twice  the  period  which  conBrms  a  ri^Ai  fo  moveable  effects :  these 
and  many  other  obstacles  exist  in  regsrd  to  land ;  it  is  therefore  said,  **  es- 
pecially the  acceptance  of  immoveable  property." 

A  written  contract  of  gifb  is  proper  ;  in  the  want  of  that,  the  donation 
should  be  attested.  The  contract  should  be  written  with  the  donor*s  own 
hand ;  and,  in  these  times,  it  should  be  witnessed :  else  a  litigant,  averring 
that  it  was  obtained  by  compulsion,  may  render  the  writing  vain.  The 
witness  should  be  a  kinsman,  a  publick  officer,  or  other  principai  person  ;  for 
an  authentick  text  declares, 

XXXIII. 

Land  is  conveyed  by  six  formalities,  by  the  assent  of  townsmen,  of 

kindred,  of  neighbours,  and  of  heirs,  and  by  the  delivery  of  gold, 

and  of  water. 

Literally  "  of  the  town  f  meaning  the  rational  inhabitants  of  the  place. 
**  Kindred ;"  persons  who  might  eventually  be  entitled  to  the  heritage  afttr 
the  giver*s  male  issue,  namely  daughter's  sons  and  the  rest.  **  The  lord,"  the 
king,  or  his  substitute,  or  any  king's  officer  employed  for  the  purpose. 
"  Meird,"  sons  and  the  rest.  Land  ie  conveyed  with  the  assent  of  these  ;  that 
is,  with  their  acknowledgement  of  knowing  the  gifb,  or  with  their  attestation  : 
but  the  author  of  the  MUdcehara  says,  the  gift  should  be  made  after  they  have 
assented.  By  *'  town,"  according  to  him,  is  meant  the  king's  officer  residing 
in  the  town :  his  assent  is  required  to  ascertain  the  l>oundary ;  else,  the  gift 
may  be  either  void  or  immoral,  [according  to  the  difference  qf  opinion  on 
that  point,)  because  it  may  include  the  joint  property  of  others.  By  '*  kin- 
dred," according  to  him,  are  meant  brothers  and  the  rest :  without  their 
assent,  a  gift  is  defective,  as  already  shown.  By  'Mord"  is  meant  the 
king ;  his  assent  is  required,  because  subjects  are  dependant  (XY  2) :  in  a 
gift  of  land,  the  assent  of  him  by  whose  will  it  is  held,  and  by  whose  favour 
the  encroachments  of  others  are  prevented,  is  indeed  proper.  By  "  heirs" 
are  meant  sons ;  their  assent  is  required  by  the  text  cited  in  the  preceding 
section  (XIV).  "  A  delivery  of  gold"  with  land,  for  the  purpose  of  show- 
ing a  complete  gift,  is  proof  of  donation.  "  Water"  is  delivered  with  iila 
and  euea,  for  the  auspiciousuess  of  the  gift.  A.nd  thus  a  donation  of  im- 
moveable property  for  religious  uses  is  excellent ;  but,  for  civil  purposes,  a 
gift  of  immoveable  property  should  not  be  made  by  prudent  men  :  this  is  a 
settled  rule. 

By  proceeding  so  far,  great  difficulty  would  arise  in  gifts  of  landed 
property  for  civil  purposes.  But,  when  the  townsmen  and  the  rest  are 
witnesses  to  the  contract,  there  is  no  controversy.  If,  by  accident,  they  be 
not  witnesses,  their  assent  should  be  noticed  in  the  deed  of  gift,  and  the 
written  contract  should  be  made  in  the  same  form  with  a  written  contract 
of  loan ;  for  the  directions  of  YIjktawalcta  are  general.  (Book  I,  v  XYl). 

The  form  of  the  writing  should  be  this :  in  place  of  the  creditor's  name, 
let  the  donee's  be  writt^^ii;  and  rUe  names  of  his  father  and  so  forth,  to  pre- 

Dd 


Digitized  by 


Google 


442  SUBTRAOnON  OF  WHAT  HAS  BBBN  Qms^.         [BOOK  n.  GH.  IT. 

vent  a  mistake  of  the  person ;  next  should  be  written, ''  this  deed  of  ^gtfb,  of 
followM:  for  the  siUie  of  heaven  I  give  unto  thee,  with  gold  and  water,  thia 
land,  measuring  so  much,  and  exceeding  the  neeetsaty  subsistence  of  mj 
family,  to  be  held  for  such  a  period."  If  the  townsmen  and  the  rest  be  nci 
witnesses  to  the  deed,  or  if  they  be  not  present,  the  instrument  should  express, 
"  with  the  approbation  of  the  king,  and  with  the  assent  of  sons,"  and  so 
forth.  Though  the  consent  of  sons  be  not  required  in  a  gift  for  religious 
purposes,  it  should  nevertheless  be  noticed,  (on  account  of  the  difficult  pub- 
licity of  a  gift  of  immoveable  property,  which  has  been  remarked  by  Sages,) 
that  himself  and  his  descendants  may  not  claim  ownership.  The  year, 
month,  fortnight,  and  day  should  be  noted  ;  and  the  donor  should  sub- 
scribe his  name  with  his  own  hand,  first  writing  the  designation  of  his 
father  and  so  forth.  The  names  of  witnesses,  informed  of  the  whole  contents, 
may  be  subscribed  by  another  hand,  after  asking  their  permieeion;  but  the 
writer^s  name  muet  be  added.  If  any  party  be  unable  to  write,  the  inetru* 
metU  should  be  subscribed  by  a  substitute :  but  the  donor,  if  unable  to 
write,  makes  some  mark,  as  a  double  line,  or  the  like.  Such  is  the  practice. 
A  contract  written  by  the  psrty  himself,  even  though  not  attested,  ts 
good  evidence ;  but,  if  attested,  it  is  indisputable :  and  therefore  it  is  proper 
to  make  it  in  that  form.  But  if  there  be  not  the  attestation  of  kinsmen  and 
the  rest,  then  it  must  certainly  be  questioned  by  the  king.  Such  should  be 
the  written  contract  of  gift  for  the  whole  of  joint-property :  in  grants  by  a 
king  there  is  some  difference* 

XXXIV.  . 

Tajntawalcta  : — Let  a  king,  having  given  land  or  assigned  a  corro- 

dy,  cause  his  gifl  to  be  written,  for  the  information  of  good  princes^ 
who  will  snooeed  him, 

2.  Either  on  prepared  silk,  or  on  a  plate  of  copper,  sealed  above 
wiih  his  own  signet     Having  deecribed  his  ancestors  and  himself, 

3.  The  quantity  of  the  gfft,  with  the  penalty  of  resumption,  and  set 

his  own  hand  to  it,  and  specified  the  time,  let  him  render  his 

dimationfirm. 

"  A  corrody ;"  the  gift  of  a  thing  assigned  on  a  fund.  "  For  the 
information  of  good  and  just  princes  ;*'  not  of  unjust  princes,  f<»r  they  indeed 
violate  even  written  grants.  How  should  the  writing  be  framed  P  He 
says,  ''on  prepared  silk,"  or  (because  that  is  not  durable)  ''on  a  plate  of 
ec^per."  "  The  gift ;"  the  land  or  thing  which  is  granted.  Havimg  deeerihed 
the  t]uantity  of  it ;  "  its  quantity  so  much."  Declaring  the  consequence  of 
resuming  a  gift.  Setting  his  own  hand  to  it ;  "  what  is  here  written  has 
the  assent  of  me,  son  of  such  a  one  :'*  with  such  words  subscribed,  and  with 
the  date  affixed  ;  that  is,  the  date  of  his  reign,  or  the  time  of  an  eclipse  of 
the  moon,  or  the  like.  By  the  assent  of  the  king,  the  donation  should  be 
rendered  firm. 

The  consequence  of  resuming  a  gift  is  thus  shown. 

XXXV. 
Adi  purdna :— The  giver  of  land  remains  in  heaven  sixty  dioiisand 
years ;  but  he  who  resumes  it,  or  assents  to  the  resumpHony  shall  so 
long  inhabit'a  region  of  torment. 
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In  the  D^»it€^ieii,  a  oorrody  is  thus  explained :  the  gift  of  a  future 
thing  by  a  previons  agreement,  in  this  form,  "  I  will  give  a  hundred  suver^ 
•09  every  month  of  Cor^W,"  or,  "  out  of  this  mine,  or  this  village^  1  will 
annually  give  a  hundred  #iM0rfiat,"  or, ''  I  will  monthly  give  one  moenta." 

How  can  there  be  property  in  a  fnture  thing ;  for  it  has  not,  at  that 
time,  a  place  on  which  to  rest ;  and  the  act  of  volition  ceases  afber  creating 
the  right.  Neither  is  U  true^  that  a  future  thing  is  not  given,  but  only 
promised :  were  it  so,  after  the  death  of  that  king,  on  the  accession  of  his 
successor,  the  corrody  would  be  lost.  Nor  should  this  be  deemed  admissi* 
ble ;  for  it  is  iuconsbtent  with  the  praeUce  o/^respeotable  men«  To  this  it  is 
replied,  that  the  past  existence  of  volition  is  the  cause  of  this  property : 
hence  the  Brahmana  has  a  right  to  the  future  thing ;  and,  should  another 
king  resume  the  grant,  he  falb  to  a  region  of  torment  for  seizing  holy  pro* 
perty.  Tbe  gift  of  a  coirody  is  at  once  completed ;  but  it  should  be  inserted 
in  the  written  grant,  "  I  will  give  a  hundred  suvemas  every  Giriici." 

If  property  is  not  created  in  a  future  thing,  why  is  the  partition  of  a 
oorrody  discussed  ?  The  word  itself  justifies  its  futurity,  and  implies  voli- 
tion ;  and  the  term  "  gift"  is  extended  to  corrody  for  the  purpose  of  confirm- 
ing it,  like  the  sale  or  transfer  of  a  debt.  The  grant  of  t-he  pension  should 
be  prefaced  with  these  words :  '*  this  written  grant  of  a  oorrody.'* 

"  For  the  information  of  good  princes :"  else  a  prince,  though  good, 
might  resume  it  through  ignorance  or  doubt ;  a  bad  prince  would  probably 
resume  it  knowingly.  To  denote  this,  the  epithet  good  is  added.  This  is 
meant  generally.  A  consequence  of  the  grant  is  the  spreading  of  the  donor's 
fame :  accordingly,  an  authentick  text,  cited  by  QdYiCHANDSA,  expresseS| 

XXXVI. 

So  long  as  his  same,  unforgotten,  pervade  the  earth  and  air,  shall  the 
generous  man  remain  in  a  celestial  abode* 

It  is  related  in  the  MoMbhdrata^  that,  having  performed  many  virtuous 
acts,  and  enjoyed  heaven  during  a  very  long  period,  the  king  Indbadyvmka, 
falling ^001  heaven  when  almost  all  his  contemporaries  were  dead,  though 
the  merits  of  his  virtuous  deeds  were  yet  unexhausted,  asked  of  the  Sage 
Mabcandbxa  the  story  of  his  fame  :  but  he,  though  he  had  lived  long, 
being  unable  to  relate  it,  referred  him  to  one  born  before  himself;  that 
person  also  unable  to  relate  the  story,  did  the  same :  this  series  ofrefurmes 
being  continued,  a  turtle  iq  the  lake  of  the  Dasayas  rehearsed  the  whole 
history  of  Indbadtukna.  By  this  his  fame,  before  extinguished,  again 
blazed,  and  by  its  own  effulgence  caused  the  king  iNBSADYUHifA  to  ascend, 
to  heaven. 

As  prepared  silk  is  not  very  durable,  a  plate  of  copper  is  directed. 
According  to  the  thing  to  be  given,  a  particular  leaf  or  plate  fnay  he  used. 
Copper  is  here  mentioned  for  its  purity  and  auspiciousness  :  this  is  meant 
generally,  comprehending  silver  and  the  like. 

''His own  signet;"  a  thing  used  to  stamp  at  once  the  whole  of  the 
letters  in  an  uniform  mode :  the  letters  may  be  thos^  which  express  hjs 
name^  or  others^  but  such  as  cannot  be  used  by  another  person. 

''  His  ancestors ;"  the  race  from  which  he  sprung ;  his  own  ancestors 
bom  of  that  race  :  for  the  purpose  of  spreading  their  fame  with  his  own, 
and  to  prevent  the  mistake  of  another  person  bearing  the  same  appellation. 
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^*  Himself  :'*  sinee  it  is  customary  to  insert  the  name  of  the  donee  and 
the  rest,  and  sinoe  his  own  appellation  is  actually  inst^rted  from  the  neoee- 
sity  of  ohserving  the  form  of  a  written  contract  of  deht,  or  is  inserted 
because  it  is  engraved  on  the  seal,  something  more  must  be  her0  meant ;  and 
that  appears  to  be  his  own  titles  of  honour  :  though  it  be  improper  to  exalt 
and  celebrate  himself,  such  praise  is  not  improper  from  his  own  dependents. 
Thus  some  explain  the  texts :  but  others  hold,  that,  since  be  is  dignified  by 
spiritual  persons  with  titles  of  honour,  it  is  proper  to  insert  them. 

*<  Describing  the  quantity*'  of  land,  in  this  form,  ''  land  measuring  so 
many  cubits.'*  In  fact  its  description  by  time  and  place  should  be  inserted  : 
however,  that  is  not  shown  in  the  text  of  YIjntawalcta  (XXXIY),  but 
it  inferred  from  practice :  it  is  usual  to  insert  the  mnne  of  the  town  mi4 
theUke. 

"  The  penalty  of  resumption  :"  the  consequence  of  resuming  what  has 
been  given,  as  has  been  mentioned  ;  and  another  authentick  text,  cited  in 
the  Lipacalica^  denauneee  the  penalty. 

XXXVII. 

But  he  ¥rho  seizes  the  subaistence  of  priests^  whether  given  by  himself 

or  by  another,  is  born  a  reptile  in  ordure  for  sixty-thousand  years. 

It  is  shown  by  texts  cited  in  the  JScddeH  tatwa  (XXXYIII  and 
XXXIX),  that  a  man  seizing  holy  property  is  guilty  of  a  crime  equal  to 
the  murder  of  a  priest ;  and,  seizing  the  property  of  a  Vehatriya  and  the  rest, 
he  ieguiky  of  a  crime  equal  to  the  murder  of  a  soldier  and  so  forth. 

XXXVIII. 

V&yu  pnrdna : — Since  property  is  called  external  life,  he  who  takes 

it  slays  the  owner. 

XXXIX, 
Sanc'ha: — He  who  resumes  the  subsistence  of  any  man,  of  what 

tribe  soever,  must  perform  the  expiation  prescribed  for  killing  a 

person  of  that  tribe. 

XL. 
Har{ta: — He  who  gives  not  what  he  has  promised,  and  he  who  takes 

back  what  he  has  given,  sinks  to  various  regions  of  torment,  and 

springs  again  to  birth  from  fhe  womb  of  some  brute  animal. 

These  and  many  other  consequences  from  resumption  of  gift  have  been 
propounded ;  for  the  sake  of  illustration,  a  little  has  been  inserted  «fi  thia 
place.  Many  fruitu  accruing  from  the  gift  of  land/have  also  been  mention- 
ed by  Sages. 

XLI, 

But  he  who  accepts  land,  and^he  who  bestows  ^t,  performs  pure  acts, 

and  shaU  certainly  go  to  a  region  of  bliss. 

And  "the  giver  of  the  land  obtains  landed  property,"*  and  so  forth  ; 
but  that  b  not  mentioned  by  YAjhtawalcta. 

•  Meno,  Uhapur  IV,  ▼.  280, 
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As  the  direction  for  the  king's  suhscribing  the  grant  with  his  own  hand 
may  be  fulfilled  in  any  words,  some  explain  it,  that  he  should  only  write 
with  his  own  hand,  *'  so  much  land  given  to  such  a  person.*'  They  think 
it  ill  reasoned  to  r^qmre  the  words  '*  this  deed  of  gift,*'  as  practised  by  his 
officers. 

"  The  date ;"  *his  own*  is  brought  forward ;  consequently  the  sense  is, 
the  king  should  execute  the  deed  of  gift  dated  by  the  year  described  from 
the  reigns  of  princes  of  the  same  dynasty.  His  titles,  and  the  denunciation 
against  the  resumption  of  gift,  thould  be  placed  above,  and  on  the  left  side ; 
for  it  is  customary  to  put  the  name  of  the  giver  on  the  right  side.  Let  him 
render  his  donation  firm,  that  it  may  nave  long  duration.  Thus  some 
explab  the  text  (XXXIY). 

A  deed  of  gift,  or  the  grant  of  a  corrody,  should  be  thus  framed  in  the 
form  directed  for  a  written  contract  of  debt ;  it  is  separately  mentioned,  for 
the  additional  direction  of  a  seal  and  the  like.  This  gloss  is  grounded  on 
the  Dipaealicd. 

Since  the  priest,  as  well  as  the  king,  has  property  in  the  soil  occupied 
by  the  subject,  (for  he  is  declared  by  Mxvir  to  have  dominion  over  the 
human  species.  Chap.  II,  Y.  XXI Y),  and  since  the  priest's  lordship  of  the 
soil  is  proved  by  the  practice  delivered  in  the  system  of  law  (Chap.  II,  y. 
XIII),  and  since  MxKU  declares  it  (XLII),  and  since  the  priest  is  entitled 
to  a  share  in  the  produce  of  agriculture  (XL II I),  how  is  it  again  bestowed 
on  him  ? 

XLII. 

Menu  : — The  JBrdhmana  eats  but  his  own  food,  wears  but  his  own 

apparel,  and  bestows  but  his  own  in  alms :  through  the  benevolence 

of  the  Brihmana,  indeed,  other  mortals  enjoy  life. 

XLIIL 

Parasara  : — Giving  a  sixth  part  to  the  king,  a  twenty-first  to  deities, 

and  a  thirtieth  to  priests,  a  hxUbandman  is  exempt  from  all  sins 

incident  to  agricvlhire. 

To  the  quettum  above  etaied  it  is  answered^  that  dominion  is  expressed 
in  a  general  sense ;  as  a  priest  is  not  qualified  for  war,  he  has  not  superior 
ownership  :  and  even  admitting  the  priest's  lordship  of  the  soil,  a  gift  may 
be  neverthelees  mtide  to  him  for  the  purpose  of  entitling  him  also  to  receive 
the  share  due  as  revenue  to  the  king. 

Menu  forbids  the  levying  of  revenue  from  a  field  occupied  by  a  priest ; 
for,  otherwise,  the  text  quoted  in  Chapter  II  (y.  XIV  7)  would  be  unmean- 
ing.  But  subjects,  even  though  residing  on  land  appertaining  to  a  priest, 
must  be  protected  by  the  king ;  and  the  fines  imposed  on  them  should  be 
received  by  the  sovereign. 

If  some  river  be  described  as  the  boundary,  and  the  quantity  of  land  be 
specified,  then,  should  thegriver  encroach  on  it,  the  loss  falls  on  the  priest, 
because  his  land  is  destroyed ;  as  it  is  his  loss  if  gold  received  by  him  be 
stolen  by  robbers.  But  if  the  river  assigned  as  the  boundary  should  recede, 
the  land  gained  by  alluvion  belongs  to  the  king ;  because  the  gift  did  not 
intend  that  land,  and  it  exceeds  the  quantity  epeeified.  But  where  the 
quantity  is  not  specified,  and  the  grant  expresses, ''  the  land  as  far  as  the 
river  is  thine ;  what  is  carried  away  by  the  river  is  thy  loss,  what  is  left  by 
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the  river  ia  thy  gun ;"  then  the  kMs  or  the  gain,  tohiehever  »l  6a,  it  the 
prieet'i. 

It  must  be  considered,  that  if  pretent  volition,  by  its  privation,* 
become  the  cause  of  future  property  in  a  future  thing,  present  vdition,  by 
its  privation,  may  also  become  the  cause  of  future  property  in  a  present 
thiui^ :  as  in  the  case  of  a  gift,  in  this  or  other  form,  '*  this  field  belonging 
to  me  shall  be  thine  after  my  death,*'  the  act  of  volition,  which  constitutes 
gift,  is  past  at  that  very  time.  The  increase  of  piirity,  attainahle  by  gift,  is 
gained  on  that  day  which  i$  hallowed  by  the  donaUon :  but  the  property  ^ike 
giver  is  not  devested  ;  nor  is  it  vested  in  the  donee^  until  after  the  jrtosr't 
demise.  His  donation  is  indisputable,  because  it  does  not  differ  from  relin- 
quishment, vesting  property  in  another  after  devesting  his  own  property. 
It  should  not  be  objected,  that  the  past  existence  of  volition  is  not  seen  to 
be  a  cause  of  property  :  it  is  necessary  to  establish  it  in  the  case  of  corroily ; 
and  authors  admit  the  gift  of  a  future  thing. 

When  a  debtor  pays  the  debt  which  he  has  contracted,  by  asiigning 
something  which  will  exist  on  a  subsequent  day,  then,  the  debt  being 
acquitted  on  that  very  day,  interest  ceases  ;  and  that  future  thing  becomes 
the  property  of  the  creditor,  and  cannot  be  taken  by  another.  A  debtor, 
desiring  to  conciliate  the  regard  of  his  creditor,  may  voluntarily  add^  and 
give,  a  quarter,  or  half  of  that,  and  so  forth,  to  a  creditor  eager  for  interest. 
In  this  case  the  form  of  the  writing  miut  be  regulated  aeeordinglg :  if 
YAjkyabatta,  having  borrowed  ten  euvemoi  from  Dktadatta,  on  the  tenth 
day  of  Ashd  'dha,  discharge  the  turn  on  the  eleventh  day,  with  an  advance  of 
a  quarter,  the  form  of  the  writing  is  this :  "  I,  having  received  a  loan  from 
*^  thee,  on  the  tenth  day  of  Athd^dha,  (to  discharge  that  together  with 
"  interest  voluntarily  stipulated,  and  amounting  to  a  fourth  part  of  the 
'*  principal  for  a  single  day,)  do  give  unto  thee  grain  to  the  value  of  twelve 
^'  iuvemac  and  a  half,  at  the  current  price  of  the  month  of  Faueha,  to  be 
*'  received  from  the  produce  of  this  field  in  the  present  year.*'  If  the  pro- 
duce of  several  years  be  assigned,  it  should  be  thus  stated,  '*  from  the 
produce  of  this  field  for  so  many  years."  But  if  the  writing  bear  *^  for  the 
present  year,"  and  grain  be  not  produced  tliat  season,  the  amount  should 
again  be  made  a  debt,  for  it  is  not  in  fact  discharged  :  the  will  to  transfer 
property  has  alone  passed,  but  the  creditor  has  obtained  none :  therefore  the 
debt  must  be  again  paid.  Where  a  debtor,  intending  to  pay  the  debt  when  dae, 
has  carried  the  sum  from  his  own  house  with  the  will  that  it  should  become  the 
creditor's  property,  but  in  the  mean  time  the  money  is  lost  by  accident ;  as 
in  this  case  it  must  be  paid  again,  so  in  the  other  case  likewise :  for  there  is 
equally  a  want  of  delivery ;  and,  according  to  Vachsspati  BiLATTTlouiBYA, 
there  is  an  equal  want  of  property.  The  payment  is  complete  on  actual 
delivery  ;  not  on  a  mental  relinquishment  only. 

If  he  receive  a  loan  from  another,  pledging  to  him  the  produce  of  that 
field,  then  the  last  creditor  shall  have  the  surplus  produce ;  he  does  not  in 
this  case  take  a  share.  If  there  be  no  surplus,  the  debt  is  similar  to  one 
unsecured  by  a  pledge ;  and  the  last  creditor  shall  be  paid  from  other  assets, 
for  he  has  no  pawn.  But,  if  the  prior  contract  were  an  hypothecation,  then, 
according  to  BAGHnirAimANA,  the  first  creditor  must  obtain  his  principal 
and  interest  by  any  other  mode  whatsoever,  and  relinquish  the  pledge : 
according  to  other  opinions,  the  last  creditor  only  shall  take  the  produce ; 
but  the  first  creditor  shall  receive  interest  from  the  date  of  the  second  con- 

*  AUodiog  to  the  rektion  between  csose  sad  effects. 
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Iract,  fit  ibe  nube  of  two  in  the  hundred  or  Uie  like,  for  his  pledge  was  lost 
to  him  on  that  date.  This  and  other  points  may  be  determined  irom  a 
man's  owa  }aidgment.  GattIyana  declares,  with  a  distinction,  what  has 
been  sttd  bj  Yajntawaloya,  that  what  has  been  promised  should  be  given 
<XVI). 

XLIV, 

CatyItana  : — He  who  delirers  not  a  present  which  he  has  promised 

to  a  priest,  shall  be  compelled  to  pay  it  as  a  debt,  and  incurs  the 

first  amercement. 

By  this  expression, "  as  a  debt,"  even  beating  and  the  like  are  permitted ; 

but  it  is  inoompatible  with  common  sense  that  the  claimant  should  beat 

debtors  of  the  sacerdotal  class :  it  appears,  therefore,  that  the  king  should 

employ  eompuhory  means  for  the  recovery  of  the  debt.    In  fact  he  may 

compel  payment  by  mild  remonstrance  and  the  like:  it  is  mentioned  to 

show  the  absolute  necessity  of  payment.    Prudent  men  do  not  make  dbwlute 

promises ;  but   intending  to  give  any  thing,  they  say,  **  God  willing,  the 

purpose  shall  be  accomplished." 

From  the  mention  of  a  priest  in  this  text,  some  lawyers  doubt  whether 
it  relate  not  to  the  promise  of  a  gift  for  religious  uses.  But  that  is  not 
right ;  for,  in  the  case  of  a  promise  for  civil  purposes,  the  delivery  of  the  gift 
is  also  necessary.  It  has  been  declared,  that,  in  the  case  of  a  promise  for 
such  purposes,  what  has  been  promised  is  unalienable  (lY  2) . 

XLV. 

MaUya  purana : — If  a  man  give  not  what  he  has  legally  promised,  let 

the  king  fine  him  one  suvemaj  or  eighty  racticas  of  gold. 

The  contradiction  between  the  fine  of  one  wvema  and  the  first  amer- 
cement (XLV  and  XLIY),  should  be  reconciled  by  distinguishing  the  case 
according  to  the  virtuous  or  yicious  disposition  of  the  party. 

Yajntawalota  has  said,  "let  not  a  wise  man  resume  the  gift" 
(XXXII) ;  thera,  resumption  is  of  two  kinds,  refusing  to  deliver  what  has 
been  given,  and  taking  it  back  afber  delivery  :  the  fine  is  the  same,  for  they 
are  like  a  pair  of  horses  coupled  in  one  yoke ;  and  no  other  fine  has  been 
mentioned.    Hasita  declares  the  oifenoe  equal  (XL  and  XL  VI)* 

XLVI. 
HabIta  :-*A  promise  legally  made  in  words,  but  not  performed  in 
deed,  is  a  debt  of  conscience  both  in  this  world  and  the  next 
''  Various  regions  of  torment"  (XL)  ;  the  hells  named  Raurava,  Mo' 
Mraurava^  Ac.  What*  is  promised  in  words  expressing  "  I  will  give,"  but 
not  actually  given,  is  a  debt  (XLVI  ).  How  can  it  be  a  debt ;  for  it  is 
received  from  him  by  reason  of  a  promise,  not  by  reason  of  a  loan?  The 
legislator  replies,  it  is  a  debt  of  conscience.  From  the  words  "  in  this 
world,"  it  appears  that  payment  should  be  enforced  by  the  king  ;  from  the 
expression  *'  in  the  next  world,"  it  appears  that  the  promise-breaker  sinks 
to  a  region  of  torment.  Some  infer,  from  the  mention  of  debt,  and  from 
the  exposition  on  a  text  c>^t»  Book  V,  at  v.  CXI,  (to  those  to  whom 
payment  has  been  promised  by  the  father,)  that  what  has  been  promised 
should  be  so  paid  by  his  son. 

*  MxNU,  Chapter  IV,  ▼.  88. 
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All  this  supposes  a  promise  of  what  may  be  given ;  bat  it  does  not 
apply  to  the  promise  of  what  is  unalienable.  Under  the  directions  for  an 
amercement  where  such  property  is  given  away,  the  king  should  not  impose 
a  fine,  at  the  same  time  compelling  the  performance  of  an  undue  act ;  nor 
should  he  omit  to  punish  such  an  act.  Therefore,  half  the  amercement  for 
giving  what  is  unalienable  is  incurred  by  promising  what  should  not  be 
given ;  or  the  king  should  compel  the  man  to  pay  as  much  as  he  has  pro- 
mised, but  has  not  delivered :  two  punishments  existing  for  the  same  offence, 
the  lightest  should  be  preferred. 

In  some  instances  it  is  directed  not  to  give  what  has  been  promised. 

XLVIL 

GoTAMA : — ^A  man  shall  not  give,  even  what  he  has  promised,  to  a 

person  whom  the  law  declares  incapable  of  receiving. 

His  want  of  religious  qualification  is  here  the  cause  of  his  not  being 
entitled  to  the  gift.  VivAda  Retndcara  and  Vivdda  Chinidmenu 

XLVIIL 

Menu  : — Should  money  or  goods  be  given,  or  promised  as  a  giftj  by 
one  man  to  another  who  asks  it  for  some  religious  act,  the  gift 
shall  be  void  if  that  act  be  not  afterwards  performed : 

2*  If  the  money  be  delivered,  and  the  receiver,  through  pride  or 
avarice,  refuse  in  that  case  to  return  it,  he  shall  be  fined  one 
survema  by  the  king,  as  a  punishment  for  his  iheft. 

Money  or  goods  given,  or  promised,  by  one  man  to  another  who  asks 

it  for  a  sacrifice,  should  he  not  afterwards  apply  it  to  that  purpose,  shall  be 

taken  back  if  given,  and  shall  not  be  deliver^  if  promised  only. 

CULLfrCABHATTA. 

If  the  donor  give  money  to  a  priest  for  a  sacrifice  which  be  himself 
requires,  and  the  priest,  not  performmg  that  duty,  apply  it  to  his  own  use, 
at  his  own  pleasure,  then  the  money  may  be  withdrawn :  but  it  must  not 
be  resumed,  if  the  man,  asking  it  in  *kese  words,  "  I  perform  a  sacrifice  for 
myself,  give  me  this  money  or  these  goods,"  and  receiving  the  money  or 
ffoods,  do  not  perform  the  religious  ceremony.  Thus  some  interpret  the 
law :  but  that  is  not  satisfactory ;  for  his  asking  it  would  not  be  the  consi- 
deration. Therefore,  the  construction  is  this  :  '  to  another,  who  asks  it  for 
some  religious  act  ;*  that  is,  to  a  person  who  asks  it,  at  the  same  time  say- 
ing, "  I  will  perform  an  act  of  religion." 

According  to  Cull^cabhatta,  the  sense  of  Gotama's  text  is,  "  what 
he  has  promised  to  a  person  not  qualified  on  r^iWgxoua grounds  ;"  according  to 
the  Retndcara,  it  is,  '*  promised  to  a  person  diKqualified  on  religious  grounds.*' 
Both  should  be  admitted;  for  a  person  not  quaUfied,  or  disquaiyUd  on  religious 
grounds,  is  incapable  of  a  gift  for  religious  purposes,  since  texts  declare 
'^  marble  transports  not  marble  over  ths  deep  ;  and  again,  '^  weahh  should 
not  he  distributed  among  women,  nor  among  ignorant  or  dishonest  men  :" 
and  this  must  be  understood  of  cases  where  religious  qualifications  were  sup- 
posed  at  the  time  of  the  promise,  as  will  be  mentioned  (LXII  3).  But  if 
wages,  or  the  like,  be  the  motives  of  the  gift,  the  donor  must  deliver  it 
even  to  a  man  not  qualified  on  religious  grounds. 
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The  circumstance  of  his  not  applying  what  has  heen  promised,  to  the 
religious  use  intended,  may  be  known  by  publick  report ;  for  instance,  some 
person  declares, ''  this  man,  taking  money  or  goods  on  this  account,  gives  it 
to  a  harlot."  If  the  receiver  do  not  in  that  case  surrender  what  has  been 
given,  or  if  he  forcibly  take  what  has  been  promised,  he  shall  be  fined  one 
euverna  by  the  king,  and  shall  certainly  be  compelled  to  restore  the  thing. 
''  As  a  punishment  for  his  theft  ;*'  since  it  is  thus  declared  that  he  shall  be 
punished  as  a  thief,  it  does  not  appear  that  he  should  be  made  to  restore  it 
by  mild  remonstrance  and  the  like. 


Art.  II. — On  Valid  or  Irrevocable  Gifts* 

XLIX. 

Vbihaspati: — Things  once  delivered  on  the  following  eight  acooonts 

cannot  be  resumed,  as  wages,  for  the  pleasure  of  hearing  poets  or 

musicians  and  the  likcy  as  the  price  of  goods  sold,  as  a  nuptial  gift  to 

a  bride  or  her  family y  as  an  acknowledgement  to  a  benefactor,  as  a 

present  to  a  worthy  man,  from  natural  a£fection,  or  from  friendship. 

^  As  wages ;"  as  a  recompense  paid  for  work  performed :  so  CHAirniES- 
WABA,  with  whom  Misba  concurs.  Sacrificial  fees  might,  according  to  this 
exposition,  be  deemed  wages ;  but  the  grounds  on  which  they  are  not  consi- 
dered as  such  in  forensick  affairs,  may  be  learned  under  the  title  of  Non- 
payment of  Wages  or  Hire. 

'^For  pleasure;*'  for  the grat\fieaUon  qf  seeing  dancers  and  the  like. 

MiBBA  and  Chakbbswaba* 

*^  As  the  price  of  goods,"  paid  to  the  vender.  *'  As  a  nuptial  gifb  or 
gratuity,*'  delivered  to  the  person  who  gives  the  bride ;  ,8o  explained  by 
MiSBA  and  Ohavbbswaba  :  a  nuptial  gratuity  is  paid  at  an  Asura  marriaffe  ;* 
and  the  pair  of  kine  delivered  at  an  Arsha  marriage,  though  not  striettg  a 
gratuity,  is  comprehended  in  this  term.  '*  As  an  acknowledgement  to  a 
benefactor ;"  in  return  for  benefits  received :  for  instance,  a  man  not  receiv- 
ing wages,  but,  from  a  motive  of  friendship,  by  his  strength  or  abilities  has 
accomplished  some  business  for  any  person  ;  what  this  person  gives  him,  is 
an  aeknowledgemefU  to  a  benefactor. 

*^  As  a  present  by  a  worthy  man,"  versed  in  the  sense  of  the  scriptures, 
given  by  him  for  religious  purposes  to  a  JBrdhmana,  So  Misba  and  Chak- 
DBSWABA.  It  is  mentioned  incidentally,  lest  gifts  for  religious  purposes 
should  be  reckoned  in  the  number  of  revocable  gifts :  but  Nabbda  does  not 
specify  a  present  by,  orto,%  worthy  man.     His  text  will  be  cited  (L). 

''  From  affection,"  towards  sons  and  the  rest ;  or  from  kindness  to  a 
friend.  Misba. 

Or  "  worthy,"  may  be  interpreted  the  state  of  worthiness ;  what  is 
given  to  a  stranger  endued  therewith,  though  no  benefit  should  have  been 
received  from  him,  w  a /ire^eii^  to  a  worthy  man,  *' Affection;"  kindness, 
friendship,  and  so  forth ;  what  is  on  that  account  given  to  a  friend :  and  the 
last  term  of  the  text  mag  he  interpreted  tender  regard,  instead  of  friendship  ; 
what  is  on  that  account  given  to  sons  and  the  rest.  These  three  terms  are 
also  similar  in  rhetoriok,  as  names  for  love. 

*  See  translation  of  Mmru,  Chap.  Ill,  ▼.  31. 
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L. 

Narbda  : — They  who  know  the  law  of  gifta,  declare,  that  things  once 

delivered  as  the  price  of  goods  sold,  as  wages,  for  the  pleasure  of 

hearing  poets^  musicians  or  tlie  lihj  from  natural  affection,  as  an 

acknowledgement  to  a  benefactor^  as  a  nuptial  gift  to  a  bride  or  her 

/amUyj  and  through  regard,  cannot  be  resumed. 

By  this  is  declared  the  seven-fold  distinction  oiYsMd  or  irrevocahU  gifts : 
it  has  been  already  said,  that  such  gifts  are  of  seven  sorts  (II  3). 

«  From  natural  affection,  and  through  regard  :"  in  these,  worthiness 
may  be  comprehended  ;  therefore  the  eighth  distinction,  noticed  by  Vbihas- 
PATI,  is  not  excluded  :  or,  a  present  to  a  worthy  man  may  intend  a  gift  for 
reUgious  purposes,  not  mentioned  by  NIbeda,  because  he  had  premised  civil 
donations.  '*  In  civil  affairs,  the  law  of  gift  is  four-fold*'  (II  2).  It  should 
not  be  objected,  that  presents  for  religious  purposes  are  euljeet  to  civil  cog- 
nizance ;  else  how  could  the  king  compel  delivery  P  The  gift  alone  is 
religious  ;  delivery  is  a  matter  ^  civil  tognitanee.  Then  the  latt  eofieerning 
#hat  may  not  be  given  and  the  like,  should  be  admitted  in  the  case  of  gifts 
for  rehgiout  purposes  ?  In  some  instances  it  may  be  admitted  ;  in  some  it 
may  be  inconsistent  with  reasoning ;  in  some  it  may  contradict  etfress  laws. 

MiSBA,  considering  kindness  as  influencing  every  gifty  reduces  the  dis* 
tinctions  to  seven.  But  ChavdIbswaba  explains  "  a  gift  from  natural 
affection"  (XLIX),  a  donation  to  sons  or  the  like  ;  ''  through  regard/'  for 
religions  purposes :  and  this,  he  adds,  is  intended  by  Ybihaspati  in  the 
expression,  '  a  present  by  a  worthy  man:  ndt  distinguishing  regard  and 
*  kindness  from  pleasure,  NIbida  declares  seven  sorts ;  and  YBiHASFATiy 
'  distinguishing  them,  propounds  eight  sorts  :  thus  there  is  no  inconsistency : 
^  or  they  may  be  reconciled,  by  saying  it  is  not  implied  that  one  text  eurtaib 
'  the  other.'  His  meaning  is,  that,  since  NIbbba  mentions  natural  ai^etioB 
in  addition  to  regard  and  kindness,  the  number  of  seven  sortM  is  complete  : 
but  as  this  might  seem  unsatisfactory,  disparaging  YalAABj^ATt,  ithb  hm 
not  specified  natural  affection  2|^  the  same  term,  he  subjoins  another  mode^f 
reconciling  the  texts,  *'  it  is  not  implied,  &c**  that  is,  NIbbda's  meBti6iiilig 
seven  sorts  does  not  imply  an  exclusion  of  others  ;  and  YbYhasfati's  dis- 
tinctions are  comprehended  in  the  seven  sorts  of  irrevocable  gifts.  An  tttnp^ 
exposition  of  these  opinions  would  be  a  mere  display  of  skill ;  it  is  not  of 
much  use  to  the  thorough  examination  of  the  subject. 

A  nuptial  gift  or  gratuity  is  a  general  term,  and  may  comprehend  what 
is  now  given  to  a  bridegroom  on  his  marriage  to  the  daughter  of  a  jfUWkiya 
Brdhmana.*  Even  a  nuptial  gift  of  money,  received  from  the  kinstaoen  of  a 
bridegroom,  in  honour  of  ancestors,  is  taken  by  the  parent^  who  maintams 
the  boy :  such  is  the  custom.  But  land  and  the  like,  received  for  the  main- 
tenance of  the  bride,  is  not  taken  hy  her  faihet'in'law  ;  nor  property  given 
at  the  bridal  procession.  Wealth  also,  received  on  a  second  maniage,  is  not 
taken  by  the  bridegroom's  father ;  for  a  second  marriagCi  is  oonti^ted  fbr 
the  purpose  of  obtaining  that  wealth .  Nor  is  property  which  is  received  after 
marriage,  from  the  wife's  parents  and  Unired^  taien  hg  Ae  hmsbami^s  father. 
Sueh  is  the  established  usage. 

*  The  famUies  of  piiesti  isUled  <m  the  western  buk  of  the  BkHgiraeiA  rhrer  mcsntd, 
from  the  name  of  the  country,  ioINf  %ci  (ptoaoUhced  IMHBvi*). 


Digitized  by 


Google 


9B0T.  ILJ        on  ALDENABU  PBOPBRTY,  ANP  ON  VALID,  &0.  451 

Be  it  as  it  may  be,  acoording  to  Chahbsbwaba's  opinion ;  but,  on  the 
other  opinion,  how  are  gifts  to  near  neighbours,  revenue  paid  to  the  king, 
and  a  present  to  a  wife  on  the  second  marriage  of  her  lord,  comprehended 
in  the  text  ?  To  near  neighbours  presents  are  made  from  friendship,  or  as 
an  acknowledgement  to  beoefactors ;  for,  in  this  instance,  the  return  of  an 
obligation  may  be  supposed  as  a  motive.  Bevenue  is  paid  to  the  king  as 
wages,  or  as  the  price  of  the  produce  of  land,  because  he  has  an  interest  in 
the  soil.  What  is  given  to  a  wife  on  the  second  marriage  of  her  lord, 
appears  to  be  given  for  pleasure  (Book  Y,  v.  LXXXVII)  :  for  the  former 
wife's  consent  to  her  husband's  espousal  oi  another  affords  him  pleasure. 
This  and  other  cases  may  be  understood  according  to  circumstances :  in  all 
instances,  pleasure,  and  graUfieaium^  may  be  supposed  to  influence  the  gift. 

The  mention  of  these  irrevocable  gifts  is  intended  to  show  the  motive 
of  donation.  In  these  gifts  it  should  be  distinguished  whether  the  proper- 
ty might,  or  might  not,  be  given  away  :  but  pleasure,  as  a  motive  of 
donation,  must  be  understood  with  an  exception  to  lust  and  the  like.  On 
thi$,  more  will  be  said  under  the  title  of  Void  Gifts. 

LL 
Dacsha  :*-Present8  given  to  a  mother,  a  fatlier,  a  spiritual  teacher, 
a  friend,  a  moral  man,  a  benefactor,  an  indigent  or  unprotected 
person,  and  a  learned  man,  are  produdive  of  benefit 

Here  it  is  not  meant  that  they  are  productive  of  moral  benefit  alone, 
but  of  other  advantage  also.  Does  not  some  benefit  exist  in  every  case ; 
why  is  it  said  that  presents  given  to  a  mother  and  the  rest  are  productive  ? 
They  are  productive  of  the  highest  benefit.  If  gifts  be  made  to  a  mother 
or  a  father,  prosperity  in  this  world,  and  increase  of  religious  merit, 
arise  from  their  satisfaction.  By  gifts  to  a  fnend,  the  highest  degree  of 
friendship  is  obtained.  By  presents  to  a  moral  man  deserving  of  them, 
the  highest  fame  is  obtained.  A  present  to  dancers  is  attended  with  fame, 
but  gains  onlg  a  middle  degree  of  reputation ;  and  therefore  is  not  mention- 
ed in  this  place.  A  gift  to  a  benefactor  prevents  the  charge  o/*  ingratitude. 
Donations  to  the  indigent  and  improtected,  from  tenderness,  or  from  regard 
to  duty,  produce  religious  merit.  Sometimes  even  what  is  given  without 
any  consideration  of  duty,  on  account  of  the  respectable  qualities  of  a  de- 
serving person,  produces  religious  merit. 

LIL 
CATyiTANA  : — What  is  received  for  relieving  a  man  from  apprehen- 
sion of  danger,  or  saving  him  from  actual  peril,  or  for  promoting  a 
matter  in  which  he  was  interested,  is  an  acknowledgement  to  be  a 
benefactor. 

2.  Where  a  reward,  offered  for  the  recovery  of  property  missing,  is 
received  for  discovering  it,  the  gifl  is  considered  as  a  payment  of 
wages. 

3.  But  if  tlve  reward  be  thus  offered,  "  I  will  give  all  my  property  to 
him  who  saves  me  from  this  danger,  to  whidi  my  life  is  exposed," 
it  shall  not  be  so  given. 
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Afber  relieving  any  man  sinking  under  apprehensions  from  the  king  or 
the  like,  what  is  received  from  him  is  an  acknowledgement  to  a  benefactor  : 
so  what  is  received  for  preserving  him  from  danger.  A  tiger  lies  in  wait  to 
seize  some  traveller,  who  perceives  not  the  animal ;  bat  another  man,  com- 
ing from  a  distance,  slays  the  tiger  with  u  weapon,  or,  boldly  taking  this 
man  in  his  arms,  carries  him  far  frwn  danger :  what  the  traveller,  thus 
saved,  gives  to  his  preserver,  is  given  as  an  acknowledgement  to  a  benefactor. 
So  is  a  present  made  for  accomplishing  some  business :  for  instance,  some 
person  has  iu  hand  the  .marriage  of  his  son;  and  any  man  coming  on  his 
own  accord,  even  though  not  induced  by  familiar  intimacy,  accomplishes 
the  object ;  what  that  person  gives  to  him  after  the  attainment  of  his  object 
in  consideration  of  the  favour  received,  is  an  acknowledgement  to  a  benefac- 
tor :  and  so  in  many  other  cases. 

When  a  person  finds  not  some  chattel  required  for  a  particular  purpose, 
and,  greatly  distressed  thereat,  says,  "  whoever  shows  me  this  chattel,  I  will 
give  him  so  much :"  after  a  reward  has  been  thus  offered,  some  person 
coming  points  out  the  thing ;  is  the  reward  then  given  an  acknowledgement 
to  a  benefactor,  or  not  ?  The  leg^lator  replies,  it  is  not  an  acknowledge- 
ment to  a  benefactor,  but  *^  wages"  (LIT  2). 

A  reward  for  the  recovery  of  property  missing,  is  there  mentioned 
generally :  \f  any  man  whosoever  act  with  a  view  to  a  reward,  what  is  given 
to  him  is  considered  as  his  wages ;  but,  where  a  man  acts  spontaneously,  or 
from  habits  of  intimacy,  what  is  given  to  him  is  an  acknowledgement  to  a 
benefactor.  Tet,  even  in  the  case  of  wages,  should  an  excessive  amount  be 
promised  by  a  man  in  extreme  distress,  it  shall  not  be  delivered  (LII  8). 
Banger  of  life  is  mentioned,  to  denote  extreme  distress ;  in  fact,  should  a 
man,  during  a  conflagration,  or  during  the  sickness  of  his  son,  or  the  like, 
promise  all  his  wealth,  or  one  or  two  lacehae^  to  the  person  who  shall  save 
him,  that  promise  b  not  valid.  But  it  is  reasonable  that  the  gift  should  be 
great  in  proporfcion  to  the  benefit  conferred ;  if  ten,  fifteen,  or  twenty  pieeet 
of  money,  or  the  like,  be  promised,  according  to  the  circumstances  of  the 
case,  the  same  should  be  paid.  It  must  also  be  considered,  that,  the  resump- 
of  an  excessive  gift  being  shown  where  it  has  been  promised  but  not  delivered, 
the  donor  has  an  equal  right  to  recover  it,  even  though  it  have  been  actually 
delivered. 

If  an  umpire  determine  a  controversy  between  litigant  parties  according 
to  law,  and  the  party  who  gains  or  who  loses  the  cause  give  him  any  gratuity, 
it  is  an  acknowledgement  to  a  benefactor :  the  gaining  of  the  cause  is  an 
advantage  to  the  one,  and  the  solution  of  doubts  is  a  benefit  to  the  other 
party.  But  if  the  fee  have  been  previously  promised  by  any  person,  it  falls 
under  the  description  of  wages.  Yet,  if  any  litigant  party,  being  disiressed, 
should  in  any  instance  promise,  or  actually  give,  an  excessive  fee  to  an 
umpire,  the  excess  above  the  sixth  part  of  the  value  in  dispute  may  be 
resumed ;  deducting  a  sixth  part  of  that  value  from  the  amount  promised  or 
paid,  he  may  recover  the  remainder  even  through  the  intervention  of  the 
king.  This  is  intimated  by  Jih^iyahaka,  in  the  Ddyabhdya,  or  treatise 
on  Inheritance :  and  BAOHUVAKDAifA,  explaining  the  text  of  OiTTiTANA 
respecting  wealth  acquired  by  science,  **  what  has  been  received  as  a  gifb 
from  a  pupil,  as  a  gratuity  for  the  performance  of  a  sacrifice,  as  a  fee  for 
answering  a  question  in  casmstry,  or  for  ascertaining  a  doubtful  point  of 
law,'*  mentions  the  sixth  part  or  the  like  which  is  received  for  well  ascer- 
taining the  point  referred  by  litigant  parties,  who  apply  for  an  explanation 
of  the  law. 
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If  there  be  several  arbitrators,  thef  all  receive  and  share  one-sixth  part : 
for  that  most  be  intended ;  else,  if  there  be  six  arbitrators,  the  whole  property 
would  be  lost  to  the  oumer.  Since  it  is  mentioned  as  received  for  well 
ascertaining  the  point  of  law^  it  follows,  that  if  the  arbitrator;  receiving  the 
fee,  do  not  well  ascertain  the  doubtful  point,  he  shall  be  amerced  by  the  king, 
and  the  fee  shall  be  restored  to  the  giver.  Such  is  the  reason  of  the  law, 
conformable  with  express  ordinances.  But  it  is  customary  sometimes  to 
give  a  considerable  reward  to  a  Brdhmana  acting  as  arbitrator,  and  usually 
living  on  alms,  when  he  resolves  a  doubt  with  great  labour,  or  transcendent 
knowledge  of  law,  or  for  showing  the  legal  form  of  penance  and  expiation  ; 
since  it  is  ordained,  in  the  rules  of  penance,  that  a  present  shall  be  made  to 
a  venerable  person  :  and  in  that  case  a  gift  is  necessary. 

If  any  liberal  prince  or  wealthy  man,  solicitous  of  gaining  his  cause  in 
a  matter  of  small  value,  voluntarily  give  a  great  fee ;  the  king,  informed  of 
the  circumstances,  should  not  fine  the  arbitrator.  It  is  wealth  acquired  by 
science,  and  is  given  for  pleasure ;  and  it  may  be  said  to  have  been  propounded 
by  Daosha,  *'  to  an  indigent  or  unprotected  person,  or  to  a  learned  man"  (LI). 

The  gift  of  a  milch  cow  and  a  bull,  by  a  person  applying  for  instructions 
on  the  forms  of  penance,  is  declared  necessary  by  the  text ;  '*  let  the  sinner 
proclaim  his  sin,  giving  a  milch  cow,  and  also  a  bull :"  that  ^i/*^  is  considered 
as  wages.  A  gratuity  which  is  paid  to  a  priest  officiating  at  a  sacrifice,  or 
to  a  spiritual  preceptor,  is  also  considered  as  a  recompense ;  and  whatever  is 
given  to  any  Brdhmana,  for  the  completion  of  a  man's  own  business,  is 
granted  for  religious  purposes.  But  in  regard  to  holy  property,  as  the 
giver*s  right  is  devested  after  consecration,  it  must  then  be  merely  delivered 
to  priests.  This  and  other  rules  may  be  established  from  a  man's  own 
judgment.  • 

Art.  III. — On  void  Gifts. 

LIIL 
NAreda  : — What  has  been  given  by  men  agitated  with  fear,  anger, 
lust,  grief,  or  tlie  pain  of  an  incurable  disease  ;  or  as  a  bribe,  or  in 
jest,  or  by  mistake,  or  through  any  fraudulent  practice,  must  be 
considered  as  ungiven  ; 
2.    So  must  any  thing  given  by  a  minor,  an  idiot,  a  slave  or  other 
person  not  his  own  master,  a  diseased  man,  one  insane  or  intoxicat- 
ed, or  in  consideration  of  work  unperformed. 
'^  Fear,"  of  him  to  whom  it  is  given.  The  Retndcara, 

"  A  bride"  (uicbcha)  shall  be  subsequently  explained.*  *»  In  jest ;"  by 
wofds  expressing  donation,  but  without  the  intention  of  giving.  **  By 
mistake  ;"  delivering  to  one  what  was  to  be  given  to  another,  or  delivering 
one  thing  instead  of  another  which  was  to  be  given  :  so  Chandeswaba, 
VioHSSPATi,  and  Bhavadeva. 

'^  Through  any  fraudulent  practice ;"  inadvertently,  and  the  like :  so 
VicHESPATi,  BHAVAnievA,  and  the  author  of  the  Fracdia,  But  Chandes- 
waba explams  it,  proposing  much  and  giving  little. 

**  A  minor ;"  one  who,  from  nonage,  is  unable  to  decide  what  should  or 
not  be  done.    *^  An  idiot ;"  naturally  incapable  of  distinguishing  right  from 

♦  LIX.  "~        '  ' 
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wroag.  So  CHurraswABA.  ''Minor"  is  explained  by  BHATjuoisyA  and 
Vaohesfati,  one  who  discriminates  not  what  is  or  is  not  done.  Fool  tibey 
explain  "  idiot." 

**  A  person  not  his  own  master  ;"  a  son,  slave,  or  the  like.  "  Intoxi- 
cated ;"  drunk  with  wine  or  the  like.  "  Outcast ;"  banished.*— Chandbs- 
WABA,  Vachespati,  and  BnAVADicTA. 

"  In  consideration  of  work  unperformed  ;"  deluded  by  the  false  promises 
of  the  receiver :  so  Chandkswaba.  Bhayadeva  and  Vachespati  explain 
it,  a  gift  for  a  consideration,  which  is  null. 

"  A  diseased  man ;"  aflBUcted  with  any  malady,  "  Agitated  by  pain  ;'* 
afflicted  with  an  incurable  distemper.  The  Mitaedhard. 

The  author  of  the  Mitdethard  and  others  do  not  approve  the  reading 
which  omits  "  a  diseased  man."  fThe  text  is  cited,  with  the  other  reading, 
in  the  Cdmadhhiu^  MUdeshard,  Vivada-Chinidmeni,  Dwaita-nima^ay  and 
other  works. 

In  the  Cdmadkefiu  and  the  rest,  the  reading  is  apavarjUam  given, 
(instead  of  ofavarjitaih,  by  outcasts  from  their  tribe  ;)  explained  by  Hela- 
tubha  and  the  author  of  the  Uitdcshard,  "  what  is  given  by  a  minor  and 
the  rest,  must  be  considered  as  ungiven."  They  suppose  the  ralidity  of  a 
gift  made  by  an  outcast ;  yet  both  opinions  may  be  held  to  coincide :  thus, 
according  to  fiLxiAYUBHA  and  others,  it  should  be  said,  that  a  man  banished 
from  the  family  for  the  murder  of  the  king,  or  other  heinous  crime  perpe- 
trated by  him,  has  no  right  to  give  away  property  belonging  to  that  family, 
because  he  is  not  his  own  master.  The  reading,  quoted  by  Chastdbswaba, 
id  iigMvaiyitaih,  or  by  outcoMts,  which  he  explains,  banislied ytom  their  tribe  : 
but  Chan  dIbswaba  and  the  rest  do  not  controvert  the  validity  of  agift,wheu 
a  banished  man  gives  what  he  himself  has  acquired  after  his  expulsion. 

Men  agitated  with  fear,  anger,  lust,  grief,  or  pain,  are  five  whoife  minds 
are  disturbed  from  their  natural  state;  as  is  remarked  by  Vachespati - 

MI8BA,  ChAVDBSWABA,  ViCH£8PATI-BHATTACHABTA,«nd  BhAVADEVA. 

This  is  declared  by  the  same  legislator,  who  thus  describes  a  person  not 
his  own  master : 

LIV. 

Nabeda  : — ^Though  generally y  his  own  master,  what  a  man  does  while 
disturbed  from  his  natural  state  of  mindj  the  wife  have  declared 
not  done,  because  he  is  not  then  his  own  master. 

Some  infer  this  meaning :  *^  where  the  volition  of  an  owner,  discrimi- 
nating what  may  and  may  not  be  done,  and  guided  solely  by  his  own  will, 
declares,  as  is  actually  intended  by  him,  his  own  property  devested,  and 
dominion  vested  in  a  person  capable  of  receiving,  and  actually  intendied  by 
the  donor,  over  the  thing  really  intended  to  be  given ;  that  volition  veats 
property  in  the  donee."  In  cases  of  fear  and  compulsion,  the  man  is  not 
guided  solely  by  his  own  will,  but  solely  by  the  will  of  another.  In  the 
case  «f  a  man  agitated  by  anger  or  the  like,  he  is  not  a  person  who  discri- 
minates what  may  and  may  not  be  done.  If,  terrified  by  another,  he  gives 
his  whole  estate  to  any  person  for  relieving  him  from  apprehensions^  his 

*  S(HEe  oopies  of  NAbbda  read  ouUmtt ;  another  reading  is  followed  in  the  translation. 
t  Bdla  mH,  dkd'ttotiianiris  cha^  instMd  of  Bila  mi^'dhffsicaUnanPrta, 
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Tttind  is  not  in  its  natural  state :  but,  alter  recovering  tranquiUity^if  he  give 
any  thing  in  the  form  of  a  recompense,  the  donation  is  valid.  What  is  given 
as  a  bribe,  or  in  jest,  is  a  mere  delivery,  or  a  gifb  in  words  only  :  there  is  no 
volition  vesting  property  in  another.  As  for  what  is  given  by  mistake,  as 
gold  instead  of  silver  which  shonld  have  been  given,  or  any  thing  delivered 
to  a  S^dra  instead  of  a  Brdhmana  to  whom  it  should  have  been  given,  the 
gold  and  the  ^S&dra  are  not  the  thing  and  the  penon  really  intended,  namely 
silver  and  a  Brdhmana,  Though  it  be  ascertained  that  ten  suvernas  should 
be  paid,  if  anyhow  through  inattention  or  the  like,  fifteen  iuvernas  be  de- 
livered, the  gift  is  not  valid ;  for  they  are  not  what  was  really  intended  to  be 
given  :  or  the  donation  is  in  this  case  void ;  because  the  giver  did  not  dis- 
criminate what  should  or  should  not  be  done.  Where  much  is  proposed 
and  little  given,  (as  where  a  man  proposes  to  give  much  for  what  may  be 
effected  at  little  cost,  and,  after  the  work  is  accomplished,  pays  the  simple 
due ;)  there,  since  the  excess  was  only  promised,  or  delivered,  for  the  pur- 
pose of  deluding,  the  will  to  vesfc  property  in  another  is  wanting,  and  the 
gift  is  therefore  void,  as  in  the  case  of  a  bribe :  but  with  this  distinction, 
that  in  the  case  of  a  bribe  the  whole  gift  is  utterly  null,  and  here  it  b  void  in 
part. 

This  will  be  heet  understood  after  an  explanation  of  bribe.  According 
to  the  opinion  of  Misba,  such  a  fraudulent  practice  is  comprehended  in  this 
description,  for  ch'hala  or  fraud  is  synonymous  with  upadhiy  since  what  is 
denoted  by  the  word  **eh'hala,**  or  deceit,  as  employed  by  Mavv,  VbIhas- 
PATI  expresses  by  the  word  ^'^qwdhi^*  (Book  I,  v.  CGXXXVIII) ;  and 
Ghahdiswaba  quotes  that  and  subsequent  texts,  premising  these  words, 
^  Vbikaspati  on  the  subject  of  legal  deceit  (eh^hala)  lawful  oonfinemonty 
and  violent  compulsion."  Upadhi,  in  general,  is  any  improper  act :  conse- 
quently, in  every  case  of  improper  gift,  where  a  donation  is  falselv  promised, 
there  is  fraudulent  practice.  Chakdbswaba  subjoins  ^*  and  the  like  :"  where 
a  man  intrusts  his  own  property  to  another  for  the  purpose  of  deceiving  his 
creditor  or  the  like,  saying,  "it  is  given  to  him,"  the  gift  is  void;  and  this 
should  be  included  under  the  term  "  and  the  like."  Other  cases  may  be 
determined  in  this  manner  by  intelligent  consideration. 

Here  the  gifb  is  void,  because  the  will  of  vesting  property  is  wanting ; 
and  the  want  of  such  will  is  inferred  from  the  improbability  of  such  a  gift 
being  intended,  from  the  character  of  the  person,  or  from  the  necessity 
which  then  existed  of  deceiving  him,  or  from  the  intention  of  the  parties : 
this  and  other  points  should  be  determined  by  the  wise.  It  must  however 
be  noticed,  that,  if  a  man  engage  a  BrMmana  in  mechanical  arts  or  the 
like,  by  proposing  great  wages,  it  is  fit  he  should  receive  a  large  recompense ; 
because  he  is  induced,  by  the  desire  of  wealth,  to  deviate  from  his  regular 
duty :  but  he  should  not  receive  excessive  wages.  Other  cases  should  be 
determined  in  the  same  mode. 

The  teit  of  CIttItaNA  (LII  8)  must  be  brought  under  this  head, 
according  to  the  opinion  of  ChahdIbbwaba  :  but,  Misba  and  others  explain- 
ing "  through  any  fraudulent  pracciee"  inadvertently,  it  may  be  brought 
under  the  head  of  mistake ;  for  there  exists  a  mistake  of  what  should  not, 
for  what  ehould  be  given. 

If  the  monthly  wages  of  a  hir6d  servant  be  one  mudrd  or  coin ;  and  he 
has  performed  work  at  one  period  for  ten  months,  at  another  for  one  month, 
at  anolfaet  agaSii  for  eleven  moaths  ;  and  afterwards,  when  it  is  prqNMed  to 
pay  the  wfaofe  wftges,  eottie  person  skilled  in  accounts  has  noted  the  eiphers  on 
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the  ground  in  a  vertical  line,  for  the  purpose  of  computing  the  sum ;  but, 
through  some  error  in  notation,  mistaking  the  cipher  of  one  for  ten,  computes 
accordingly ;  and  thinking  that  thirty-one  mudrdi  are  payable,  says  so  to  the 
servant's  master,  and  the  master  pays  that  sum  to  the  servant :  afterwards, 
some  other  person  skilled  in  accounts  detects  the  error :  is  not  the  gift  or 
payment  invalid  ?  for  it  is  given  through  deceit,  according  to  the  opinion  of 
MiSBA :  deceit  signifies  misleading  ;  and  here  he  is  actually  misled  by  the  words 
of  another.  But,  according  to  Chakdsswara,  it  must  be  considered  as pven 
through  a  mistake  respectiug  what  should  be  given.  How  then  can  the 
opinion  stated  apply  in  this  instance,  for  the  thing  and  the  person  were  really 
intended  ;  the  owner  was  able  to  discriminate  what  should  or  should  not  be 
done  ;  he  was  governed  by  bis  own  will,  and  he  willed  to  transfer  the  pro- 
perty in  those  thirty-one  mudrAs  f  The  answer  b,  although  the  person  were 
really  intended,  the  giver  was  not  aware  that  he  was  a  proper  donee  as  far  as 
twenty-one  or  twenty-two  mudrds  onfy^  and  that  thirty-one  mudrds  should 
not  have  been  given. 

In  a  similar  case,  if  the  hired  servant  reside  at  a  distance,  and  the  mas* 
ter  die  after  sending  thirty-one  mudrds  by  a  messenger ;  when  the  excess  of 
nine  mudrds  above  his  due  becomes  known,  if  the  messenger  and  servant 
both  wish  to  take  it,  and  the  king  neglect  to  claim  the  money,  who  shall  ob« 
tain  it  ?  It  should  not  be  argued,  that,  because  the  whole  money  is  deliver* 
ed  to  the  servant,  he  is  entitled  to  take  it ;  but  the  messenger  can  have  no 
pretensions  to  it.  The  servant,  having  no  acknowledged  property  in  the 
surplus,  cannot  take  it,  since  it  is  a  deposit  for  delivery  in  the  hands  of  an 
intermediate  person ;  and  if  the  messenger,  computing  the  sum  by  mistake, 
caused  the  excess  to  be  paid,  then  it  is  gained  by  his  act.  These  lawyers 
answer,  it  may  be  so. 

But  others  hold,  that  the  act  respecting  the  nine  mudrds,  which  exceed 
hb  due,  partakes  not  of  the  nature  of  theft  ;  because,  the  owner  not 
existing  at  the  time  of  the  receipt,  they  are  not  s^nge  property.  Nor  is  it 
a  payment  of  wages  or  hire,  for  it  was  not  regular  to  give  so  much.  There- 
fore  this  is  a  semblance  of  gift ;  and  whomsover  that  intends,  in  him  it  vests 
seeming  property.  Afterwards,  when  it  is  proved  by  a  plaintiff  to  be  only 
the  semblance  of  a  gift,  that  title  is  devested,  like  the  property  in  stolen 
goods.  This  should  be  established,  as  shown  by  the  practice  of  the  best 
men.  It  is  not  seen  among  good  customs,  that  the  king,  on  failure  of  heirs, 
should,  after  the  death  of  the  giver,  take  property  given  to  an  improper 
person ;  or  that  any  person  whosoever  may  take  it,  if  it  be  neglected  by  the 
king.  Seizing  it  forcibly,  he  does  not  obtain  what  is  thus  acquired  by 
robbery.  To  this  opinion  the  best  authors  assent ;  and  their  assent  is  con- 
sistent with  common  sense.  If  it  be  asked,  what  proof  is  there  of  relative 
property  ?  the  answer  is,  that  right  is  vested  by  inconsiderate  volition. 

But  that  is  barred  by  the  ordinance,  "  what  has  been  given  by  mii- 
''  take,  or  through  any  fraudulent  practice,  must  be  considered  as  uqgiven** 
(LIII 1).  It  should  not  be  argued,  that  the  ordinance  only  shows  the  sub- 
sequent revival  of  the  donor's  title ;  for  it  is  difficult  to  establish  the  sup- 
pression of  relative  property  intermediately  vested.  This  is  denied ;  for  it 
is,  on  the  other  hand,  difficult  to  annex  absence  of  mistake,  or  the  lU^e,  as  a 
requisite  condition  of  vesting  property  by  the  will  of  the  donor. 

If  the  difficulty  of  proving  the  revival  of  the  donor's  title,  and  the 
suppression  of  relative  property,  be  retorted,  the  answer  is,  in  a  ease  where 
it  is  doubted  whether  there  be  or  be  not  difficulties  arising  from  very 
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minute  and  logical  distinctions,  (as  in  the  case  of  semblance  of  property,) 
the  suppression  and  revival  of  the  donor's  title  should  be  admitted,  in  con- 
formity with  reason.  In  the  case  of  robbery,  this  difficulty  is  raised  by  the 
Sages  themselves :  but  if  the  law,  as  propounded  by  them,  must  in  that  case 
prevail,  even  then,  since  civil  ordinances  are  grounded  on  reasoning,  such  a 
construction  should  in  this  case  be  set  forth  :  and  it  is  indeed  proper ;  for  a 
rule  expresses,  that  "  a  principle  of  law,  established  in  one  instance,  should 
be  extended  to  other  timUar  cases,  provided  there  be  no  impediment.'* 
The  suppression  of  a  property  intermediately  veated  may  be  established  in 
this  instance ;  for  it  would  be  contrary  to  reason  that  a  robber  should  have 
property  in  what  he  has  seized  against  the  will  of  another,  and  that  a  donee 
should  hmve  none  in  what  has  been  given  by  the  owner.  If  the  messenger 
knowinglpr  deoeive  the  principal^  for  the  purpose  of  acquiring  the  property 
himself,  it  is  a  theft  on  his  part :  to  affirm  that  the  thing  becomes  his, 
would  be  improper;  for,  if  any  criminal,  liable  to  be  punbhed  by  the  king, 
apply  to  a  principal  office  of  the  realm  to  save  him  urom  that  punishment, 
and  be  told, ''  I  will  save  thee  by  eiving  a  hundred  muirdt  to  the  king's  mi- 
nister ;"  and  that  officer,  taking  uie  money,  save  the  criminal,  influencing 
the  king's  minister  by  verbal  persuasion ;  when  the  circumstance  becomes 
known,  the  criminal,  from  his  want  of  power,  cannot  recover  th6  monev ; 
but  the  king's  minister,  (alleging, ''  this  was  given  for  me,  why  do  you  take 
it  ?")  may  reasonably  exact  it  from  that  officer.  Here  the  reason  of  the  law, 
as  abovementionedy  b  pertinent. 

<'  Minor**  (LIII 2)  is  a  term  employed  indefinitely,  and  eomprebends 
a  decrepit  old  man.  This  ChahbSeswaea,  Mib&a,  and  others,  expressly 
declare.  '*  Idiot"  is  explained  by  GHAirraswABA,  naturally  destitute  of 
power  to  discriminate  what  may  and  may  not  be  done.  By  inserting 
*'  naturally,"  the  word  minor  would  not  by  any  means  be  rendered  unmean- 
ing. Of  what  use  is  that  insertion  in  explaining  idiot  r  ''  Minor"  should 
not  therefore  be  limited  to  Bge ;  and  ''idiot"  should  be  otherwise  explained. 
Aeeording  to  its  etymology  from  the  verb  muh  be  stupid  or  want  of  sense, 
mM'ha  signifies  stupid  or  foolish ;  and  thence  may  signify  unknowing : 
consequently,  where  a  man  gives  any  thing  ignoractly,  the  gift  is  void. 
For  instance,  a  Srdhmanm^  supposing  that  kine  may  not  be  attended  by  a 
man  of  the  sacerdotal  class,  because  it  is  the  duty  of  a  Fotiya,  has  givea 
away  his  cow  to  some  person ;  afterwards,  discovering  that  a  Brdhmana 
may  attend  kine,  (for  no  law  forbids  it,)  the  donor  says,  "  I  gave  you  the 
cow  through  ignorance,  therefore  restore  her  ;'*  in  that  case  the  gift  is  void, 
and  the  cow  must  be  restored. 

If  it  be  said,  the  gift  is  not  void ;  then  the  person  who  retains  all  that 
is  given  by  mistake  would  be  innocent ;  for  there  is  a  oontraot  of  donation  ; 
what  difference  is  there  between  a  thing  given  through  mistake  respecting 
himself,  and  through  mistake  respecting  the  ffift  P  As  a  payment  of  fifteen 
euvemae,  where  ten  ewvemae  should  be  paid,  is  void,  so  the  gift  is  utterly 
null  where  the  whole  ought  not  to  have  been  given.  Thus  some  expound 
the  law.  But  that  is  wrong,  for  it  would  fall  under  the  description  of  things 
given  inadvertently  or  by  mistake.  In  fact,  it  is  not  e]q>re6sly  said  by  any 
author,  that,  in  such  a  case,  the  gift  is  void :  and  we  do  not  admit  the  infer- 
ence  ;  for  it  is  irregular  to  assert,  in  a  doubtful  case,  that  the  act  done  is 
null. 

In  the  case  of  an  erroneous  payment  of  wages,  the  exeeee  must  necessa- 
rily be  resumable ;  for,  in  the  payment  of  wages,  absolute  gift  is  not  con- 
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templated.  It  should  not  be  objected,  that,  in  the  case  stated,  the  donation 
is  void,  because  there  is  no  such  duty  as  is  the  declaimed  motive  of  relinquish- 
ment ;  namely,  not  to  attend  kine.  Without  intending  such  dereliction,  the 
gift  may  be  valid,  because  there  is  the  intention  of  making  a  gift  transferr- 
ing property  to  another,  and  a  benefit  to  him  is  designed :  consequently, 
where  a  thing  is  relinquished  on  a  mistaken  motive  for  dereliction,  it  may 
be  resumed ;  where  it  is  given  on  a  mistaken  motive  for  relinquishment,  it 
cannot  be  withdrawn ;  but  where  it  is  given  on  a  mistaken  motive  for  dona- 
tion, it  may  be  retracted.     This  rule  coincides  with  our  opinion. 

Where  a  king,  from  the  mistaken  supposition  that  the  partition  of  a 
kingdom  is  forbidden,  gives  his  dominions  to  one  son,  it  is  not  fit  that  the 
gift  be  resumed,  on  proof  brought  by  the  other  sons,  from  law  or  custom , 
that  partition  of  kingdoms  is  not  forbidden  ;  for  his  motives  in  making  the 
donation  are  to  confirm  the  kingdom  to  his  son,  and  avoid  partition  ;  and  his 
motive  for  avoiding  that  is  the  supposition  that  a  kingdom  is  indivisible. 
Though  he  do  not  mistake,  it  (toes  follow  that  partition  may  not  be  omitted ; 
for  the  kingdom  is  thereby  perpetuated  :  to  set  aside  a  gift  already  made,  it 
must  be  proved  that  all  had  ownership,  hut  in  this  case  the  rest  had  no 
prior  title,  to  claim  partition  ;  the  possessor  himself  may  legally  omit  it  f  and 
the  avoiding  of  it,  which  is  the  motive  of  the  gift,  preserves  the  kingdom  to 
the  son :  and  the  donation  is  not  void,  where  the  motive  is  founded  in  fact. 
It  should  not  be  objected,  that,  by  removing  the  grounds  for  avoiding 
partition,  and  by  thus  showing  its  legality,  the  motive  of  the  gift,  which 
was  made  to  avoid  it,  is  rendered  null,  and  the  donation  is  therefore  void. 
Although  the  thought  that  partition  has  been  forbidden,  which  is  the 
motive  for  avoiding  it,  be  erroneous,  still  the  division  of  certain  property 
dependent  on  another  person  is  not  legal  without  the  will  to  divide  it  and 
the  act  of  making  a  distribution ;  and  the  motive  of  the  gift  made  to  avoid 
partition  cannot  be  evaded.  But  in  the  case  of  the  semblance  of  gift, 
since  the  act  originates  in  error,  that  act  of  volition  is  unheeded :  the  pro- 
perty of  the  donee  is  devested  without  consideration  of  persons.  After 
much  discussion,  the  question  may  be  determined  by  the  wise. 

Others  interpret  "  idiot*'  one  whose  mind  is  alienated  through  the 
influence  of  witches  or  the  like,  or  who  is  deprived  of  sense  through  the 
influence  of  a  particular  act  (namelt/  sorcery), 

'^  A  person  not  his  own  master ;"  a  son,  slave,  or  the  like  :  so  Vicnss* 
PATi-MiBBA,  Ohakdbswaba,  Bhayadeya  and  Vachespati-Bhattachaeya. 

Here  some  remark  that  Misba  and  the  rest  have  not  explained  the 
term  as  denoting  one  who  is  not  owner,  but  have  explained  it  *^  son,  slave, 
or  the  like ;"  by  which  it  is  denoted,  that  their  meaning  is  this :  a  gift 
made  by  a  person  technically  denominated  not  his  own  master,  is  void. 
Persons  so  denominated  are  described  by  Nabeda,  as  cited  by  YIchsbpati- 
Bhattachabya  (XV).  If  there  be  an  unseparated  brother,  senior  by  age 
and  virtue,  and  occupied  in  maintaining  the  whole  family,  a  younger  brother 
has  no  power  to  give  or  sell  either  share  of  the  whole  joint  estate ;  there- 
fore the  gift  or  sale  is  void :  but^  a  contract  made  by  such  an  elder  brother 
is  valid  for  both  shares. 

LV. 

VyAsa  : — But,  at  a  time  of  distress,  for  the  support  of  his  household, 

and  particularly  for  the  performance  of  religious  duties,  OYon  a  single 

coparcener ^may  give,  mortgage,  or  sell  the  immoveable  estate. 
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However,  the  younger  brother  has  power  over  his  own  acquired  property; 
his  want  of  power  will  Hereafter  be  limited  to  particular  sorts  of  property ; 
and  here  it  must  be  so  established  from  the  reason  of  the  law.  But,  if  the 
brother  be  senior  by  age  alone,  his  gift  of  the  joint  estate  is  good  for  his  own 
share  only. 

"  All  subjects  are  dependent'*  (XV  2)  :  land  or  the  like  given  by 
subjects,  with  the  king's  consent,  is  a  valid  gift ;  so,  if  a  corrody  be  granted 
by  a  wealthy  man,  the  gift  of  it,  with  his  assent,  is  valid. 

"  A  pupil  is  declared  dependent"  (XV  2)  :  the  pupil  is  subject  to 
control,  because  the  teacher  shares  the  fruit  o/his  actions,  (Book  III,  Chap. 
I,  V.  13  <fe  17  ;)  and  what  a  pupil,  who  is  maintained  by  his  teacher,  gives 
to  another  without  the  assent  of  his  instructor  is  not  legal ;  for  he  is  depend- 
ent in  regard  to  all  acts  generally.  It  is  meant,  that  even  a  trifling  gift  is 
void. 

Women  and  the  rest  being  dependent  in  all  actions  generally,  even  the 
gift  of  female  property  and  the  like,  without  the  assent  of  the  husband  or 
master,  is  not  valid. 

LVI. 
Menu  : — Three  persons,  a  wife,  a  son,  and  a  slave,  are  declared  by  law 
to  have  in  general  no   wealth   exclusively  their  own  ;  the  wealth 
which  they  may  earn  is  regularly  acquired  for  the  man  to  whom 
they  belong.* 

Persons  not  their  own  masters,  are  sons,  slaves,  and^the  like :  this 
Supposes  property  belonging  to  the  son,  slave,  and  the  rest ;  for  the  gift  of 
that  which  belongs  to  the  father  or  master  is  void,  because  it  is  made  with- 
out ownership  (Chapter  II,  v.  XXVII). 

Again  ;  by  declaring  the  dominion  of  women  over  female  property,  it  is 
shown  that  the  gift,  made  hy  the  husband,  is  void ;  and  the  alienation  of 
other  property  is  void,  because  the  wife  has  a  title  to  the  husband's  estate 
(Book  V,  V.  CCCCXV)  ;  and  the  son  has  ownership  in  the  paternal  estate 
during  the  life  of  the  father  (XXXI)  ;  but  this  (LVI)  must  be  understood 
of  property  acquired  by  the  wife,  son,  or  slave.  "  A  householder  is  not  in- 
dependent, Ac.*'  (XV  3)  ;  the  father  has  not  power  to  give  or  aliene,  for 
civil  purposes,  gems,  pearls,  land  or  the  like,  which  have  descended  from 
ancestors,  nor  immoveable  property  even  though  acquired  by  himself  (XIV). 

Thus  they  interpret  the  law :  but  that  is  not  satisfactory ;  for  it  has  * 
been  already  answered.  The  gift  even  of  the  immoveable  patrimony,  for 
religious  purposes,  is  valid  without  the  assent  of  sons  and  the  rest ;  for  ex- 
cellent usage  has  legalized  sttch  donations,  and  no  particular  ordinance  is 
found  on  this  point :  neither  Vijkyanbswaba,  nor  any  other  author,  expressly 
declares  that  property  inherited  from  the  paternal  grandfather,  and  given 
by  the  father  without  the  assent  of  the  sons,  is  a  void  gift.  Thus,  in  explain- 
ing the  text, '' the  father  and  sons  have  equal  dominion,  &c."  (XXXI), 
Vijktanbswara  says,  the  son  may  oppose  a  father  attempting  to  give 
away  property  inherited  from  the  paternal  grandfather.  Therefore,  persons 
not  their  own  masters,  as  a  son,  slave,  or  the  like,  are  mentioned  because 
they  are  nearly  connected  with  the  owner ;  it  might  on  that  account  be 
doubted  whether  their  gifts  be  valid :  there  can  bo  no  question  whether  a 
gift  made  by  a  stranger  be  good  in  law ;  therefore  it  has  not  been  noticed. 

*  See  Book  lU,  Chap.  I,  v752^ 
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'^One  insane"  is  not;  in  his  natural  state.  A  gift  made  by  an  outcast 
is  Toidy  because  piopcTtj  is  fc^feited  by  degvadation.  **  In  oonsideiatien  of 
work  unperformed :"  what  a  man  gives,  deceived  by  the  promise  of  tiie 
donee,  "  I  will  execute  this  business  for  thee,  give  me  a  reward,"  is  not  a 
valid  gift  if  the  work  be  unperformed  :  and  this  relates  to  the  payment  of 
wages.    So  in  regard  to  a  gift  in  expectation  of  a  grateful  return. 

If  some  person,  having  no  issue,  tell  any  man  related  or  not  related  to 
him,  **  I  give  thee  all  my  property,  and  thou  shalt  '*  perform  the  last  duties 
lor  me ;"  but  the  laud  or  the  like  be  afterwards  occupied  by  the  dooor  ; 
what  is  the  rule  in  regard  to  the  validity  of  the  gift  ?  Without  occupancy, 
the  donation  cannot  be  valid  :  but  if  the  donee  reply,  **  I  give  this  to  pre* 
serve  the  "  aged  giver  from  poverty;"  not,  "I  relinquish  this;"  then  the 
gift  is  valid  on  proof  of  occupancy.  The  donation  is  null,  if  the  considera- 
tion be  void;  the  ground  for  invalidating  the  gift  is  the  failure  of  any  part 
of  the  declared  purpose. 

Here  an  observation  should  be  made.  If  it  be  asked,  what  is  the  rule, 
in  the  case  where  some  considerations,  such  as  maintenance  for  life  and  so 
forth,  are  performed ;  and  some  considerations,  such  as  the  funeral  rites  are 
not  performed  ?  the  answer  is,  the  gift  is  void,  because  the  donee's  agreement 
IS  broken  by  not  performing  the  whole  contract,  and  because  there  is  a  failure 
in  some  part  of  the  deelared  purposes. 

In  the  Miidcshard  the  dbtinetion  is  declared  between  a  diseased  man 
and  one  agitated  by  the  pain  o/sl  disease:  *'a  diseased  man,"  afflicted  with 
any  disease  ;  '*  agitated  by  pain,"  afflicted  with  an  incurable  disease.  If  it 
be  leprosy  or  the  like,  the  man  afflicted  with  that  distemper  has  not  owner- 
ship in  the  estate;  but  if  the  giver  have  ownership,  it  is  not  consistent  with 
reason  that  the  payment  of  wages  or  the  like  should  be  void.  Nor  is  it 
proper  to  say,  that  this  prohibition  regards  only  what  is  given  from  friend- 
ship ;  for  there  is  no  suoli  limitation  of  the  law.  This  and  other  points 
should  be  oonsidered. 

But  others  explain  ''  agitated  by  pain,"  afflicted  with  a  distemper  which 
destroys  sense,  as  a  complicated  marasmus  or  the  like ;  and  *'  a  diseased 
man,"  one  whose  sense  has  been  destroyed,  without  such  a  distemper,  and 
without  intoxication,  but  by  swallowing  pernicious  drugs  or  the  like. 

Bhayadxya,  CHAimBswABA,  and  Vachebfati  remark,  that  a  (<ifl 
made  for  religious  purposes,  even  by  a  diseased  man,  is  valid  (111).  This 
should  be  admitted,  and  is  meant  by  Jha^avahana,  BAGHVifANDANA,  and 
'  others :  but  there  i»  no  question  on  the  validity  of  gifts  for  religious  purposes, 
since  NIbeda  limits  the  rules  to  civil  donation  (II  2)  ;  and  this  text  (III) 
is  quoted  by  Misba  under  the  title  of  Loans  and  Payment,  and  is  explained 
by  us,  in  the  first  book,  as  applicable  to  the  subject  of  the  payment  of  debts. 

In  fact,  as  rich  and  easy  signifies  possessing  wealth  and  tranquillity,  so 
the  text  must  be  acknowledged  to  signify,  that  gills  made  by  persons  in  the 
circumstances  described,  (agitated  by  fear,  <&c.)  are  void.  A.  gift  made  by 
one  influenced  by  avarice  is  valid,  if  the  profit  be  obtained ;  else  it  is  void ; 
but  a  donation  made  without  ownership  is  always  null.  Gift  ordelitery  of 
things  as  wages,  for  pleasure,  for  purchase,  as  a  nuptial  fee,  as  a  grateful 
return,  as  a  present  to  a  worthy  man,  from  natural  affection,  or  from  friend- 
ship, are  valid  and  irrenoeable.  Hence,  what  is  given  for  a  deelared  religi- 
ous purpose,  even  in  sickness,  is  not  invalid ;  for,  Ohandeswaba  holds,  that 
a  present  to  a  worthy  man  is  a  gift  for  a  religious  purpose  ;  and  it  is  exclud- 
ed from  void  donations.    Even  a  minor  makes  presents  on  the  eleventh  day 
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after  his  father's  death ;  though  given  hy  a  minor,  they  are  le^al  gifts  ;  his 
sense  heing  unripe,  the  donation  may  he  made  hy  instructions  from  others, 
as  he  is  taught  to  play  at  ball  or  the  like.  A  gift  may  be  made  even  by  a 
person  who  is  not  his  own  master  :  thus,  any  man  having  authority  over 
him  may  cause  him  to  give  the  thing  for  a  necessary  purpose  ;  so,  in  other 
cases  :  but  a  payment  of  wages  or  the  like,  by  a  man  agitated  by  anger  or 
the  like,  is  vadid,  provided  his  mind  be  tranquil  during  that  act  and  at  that 
time ;  otherwise  it  is  not,  for  contracts  are  universally  forbidden  during  a 
state  of  insanity  or  the  like  (LIV). 

LVIL 

Menu: — A  contract  made  by  a  person  intoxicated,  or  insane,  or  grie- 
voosly  disordered,  or  wholly  dependent,  by  an  infant,  or  a  decrepid 
old  man,  or,  in  the  name  of  another ^  by  a  person  without  anthority,  is 
utterly  null. 

LVIIL 
Yajnyawalcya  : — A  contract  made  by  a  person  intoxicated,  or  insane, 
or  grievously  disordered,  or  disabled,  by  an  infant,  or  a  man  agitat- 
ed by  fear  or  the  like,  or,  in  the  name  of  anothei^y  by  a  person  with- 
out authority,  is  utterly  null. 

Since  there  are  no  other  texts  of  Menu  and  YIjntawaloTa  explaining 
illegal  donation,  the  enumeration  of  void  gifts  must  be  taken  from  these. 
Singly,  the  gift  of  wages  by  a  man  possessing  his  senses  is  valid  ;  joined  with 
madness  or  the  like,  the  intentional  payment  of  wages  diiring  a  lucid  inter- 
val may  also  be  valid  i  but  singly,  a  gift  by  a  man  affected  by  insanity  or 
the  like  is  void.     Such  is  the  meaning. 

If  the  validity  of  gifts  made  in  consideration  of  duty,  notwithstanding 
sickness,  be  intended  by  authors ;  then  a  similar  donation,  by  an  insane 
person,  may  be  valid,  from  parity  of  reasoning,  in  the  want  of  positive  texts. 
This  and  other  points  should  be  determined. 

MiSBA  observes,  that  gifts  from  an  impulse  of  lust  or  anger  have  been 
explained  in  the  case  of  Laon  and  Payment ;  and  after  premising  the  wordti 
'  in  fact,'  he  inserts  the  text  of  CATYirANA  (Book  I,  v.  CCIY). 

What  is  the  rule  in  regard  to  things  given  by  an  indolent  man  or  the 
like,  or  by  a  weak  man  and  so  forth ;  for  both  are  omitted  ?  If  extorted 
by  fear  or  the  like,  the  gift  is  void ;  if  that  do  not  attend  the  donation,  it  is 
valid.  In  fact,  a  gift  attended  with  any  defect  is  void  ;  but  a  donation 
springing  from  a  eufficieni  motive  is  valid. 

An  observation  should  be  here  made.  If  it  be  asked  whether  a  com- 
modity sold,  and  a  loan  advanced,  be  stated  in  the  number  of  irrevocable 
gifts,  or  in  the  number  of  void  donations,  andf  what  is  the  rule  respecting 
them  ;  the  anstoer  m,  the  one  might  be  comprehended  under  the  term  which 
hot  been  explained  the  price  of  a  commodity  sold,j^  it  may  mean  a  com- 
modity receivable  for  a  price ;  and  the  interest  of  a  loan  may  be  deemed  a 
present  given  as  an  acknowledgement  to  a  benefactor,  but  regulated  by  the 
law.  Or  what  is  declared  by  ordinances  concerning  loan  and  payment,  may 
be  added  to  the  number  of  irrevocable  gifts,  under  the  remark  of  Chandes- 
Vaba,  ''it  is  not  implied  that  one  text  curtails  another.'* 

CiTTATAifA  explains  utcbcha  or  bribe. 
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LIX. 

Catyayana  : — Whatever  is  received  for  giving  information  of  a  thief 
orarobber,  of  a  man  violating  the  rules  of  his  class,  or  of  an  adul- 
terer, for  producing  a  man  of  depraved  manners  ready  to  commit 
thefts  or  otlier  crimes^  or  for  procuring  a  man  to  give  false  testimony. 

2.  That  is  all  denominated  utcScka  or  given  on  an  illegal  consideration  : 
the  giver  shall  not  be  fined  ;  but  an  arbitrator  or  intermediate  per- 
son, receiving  a  bribe,  shall  be  held  guilty. 

When  theft  and  violence  ara  both  committed,  the  offender  is  "  a  thief 
and  robber."  "  A  man  violating  the  rules  of  his  class ;"  an  outcast :  Chan- 
DESWABA  explains  the  terms  similarly.  What  is  promised  to  the  person 
who  produces  a  thief,  a  robber,  an  outcast,  an  adulterer,  or  a  man  of  depraved 
manners,  or  to  a  person  who  suborns  fal&e  testimony,  is  called  utcbcha  :  the 
same  authority  expressly  declares,  that,  if  promised,  it  shall  not  be  deliver- 
ed ;  if  given,  it  shall  be  resumed. 

LX. 
Catyayana:— If  a  bribe  be  promised  for  any  purpose,  it  shall  by   no 

means  be  given,  although  the  consideration  be  performed  : 
2.      But  if  it  had  at  first  been  actually  given,  it  shall  be  restored  by 

forcible  means  ;  and  a  fine  of  eleven  times  as  much  is  ordained  by 

the  son  of  Gauga  and  by  the  son  of  Menu.* 

A  bribe  promised,  as  the  recompense  of  an  evil  act,  shall  not  be  given, 
though  the  consideration  be  performed. 

Utcbcha,  or  utcbcha^  is  of  both  genders,  {masculine  and  feminine^)  as 
shown  in  two  differant  texts. 

If  it  had  been  first  received,  and  the  information  afterwards  given,  it 
must  be  restored.  In  this  explanation,  Misra,  Chandeswaha,  and  the  rest, 
concur.  If  he  refuse  to  restore  it,  he  shall  be  compelled  bj  forcible  means, 
and  a  fine  shall  in  this  case  be  imposed  :  and  that  penalty  is  fixed  at  eleven 
times  as  much  as  was  promised.     So  Chandeswara. 

Whom  does  the  fine  concern  ?  The  receiver  of  the  bribe.  That  the 
giver  (the  person  who  obtains  secret  information  by  the  disbursement  of 
money)  should  be  fined,  he  denies  in  the  former  text,  "  the  giver  shall  not 
be  fined."  But  if  an  ai'bitrator  or  intermediate  person  {for  the  word  has 
both  senses)  receive  a  bribe,  he  shall  be  punished.  Herein  the  Vivdda  Chin- 
tdmeni  concurs.  In  fact,  if  one  be  concealed,  and  another  search  for  him, 
the  intermediate  person,  deluded  by  a  bribe,  and  producing  him,  shall  be 
held  guilty.  Chandbswaba  explains  it,  "  the  intermediate  person  and  he 
**  who  causes  the  bribe  to  be  given  shall  not  be  punished,  but  the  receiver 
"  shall  be  fined  eleven  times  as  much."  His  meaning  is,  that  the  giver,  or 
person  who  causes  the  bribe  to  be  given,  and  the  intermediate  person 
employed,  shall  not  be  fined. 

According  to  the  Vivdda  Chintdmeni,  the  privative  a  is  inserted ; 
asatga,  false  testimony.     But  some  read  satya,  or  true  testimony.    Tnith  , 

♦  Another  reading  gives  the  name  of  Galava. 
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must  necessarily  be  spoken  even  without  wages  :  but  if  a  man,  receiving  hire, 
or  the  promise  of  it,  give  true  testimony,  it  is  proper  he  should  restore  the 
money,  because  it  has  been  received  for  a  business  in  which  wages  are 
improper.  But  he  who  from  avarice  consents  to  act  dishonestly  io  giving 
false  testimony,  should  not  be  compelled  to  restore  what  he  receives,  because 
it  is  the  price  for  which  he  sells  his  honesty.  Thus  they  interpret  the  text. 
But  the  reading  of  the  Vivdda  CAm^m^n*  tends  to  maintain  honesty  :  thus, 
if  the  practice  suggested  by  such  an  ordinance  be  duly  enforced,  none  would 
receive  a  bribe  to  procure  false  testimony,  provided  the  promoter  of  a  false 
suit  conceal  it  not. 

Others  say,  what  is  given  for  a  false  accusation  of  theft,  or  for  the  dis- 
covery of  depraved  manners,  or  to  procure  false  testimony,  may  be  resumed  ; 
and,  if  promised,  it  should  not  be  delivered.  On  the  question  whether  the 
giver  shall,  or  shall  not,  be  fined,  (for  he  might  be  amerced,  since  he  commits 
an  offence,)  the  text  declares,  "  he  shall  not  be  fined.''  Since  a  false  accusa- 
tion is  infamous,  there  might  be  some  amercement  imposed  on  the  suborner 
as  guilty  of  an  offence  ;  but  the  law  has  excused  the  fine.  The  intermediate 
person  between  the  accused  and  the  suborner,  preferring  the  accusation  from 
a  motive  of  avarice,  shall  be  fined ;  or,  according  to  another  construction^  he 
shall  not  be  amerced ;  that  is,  he  shall  not  be  fined  in  an  equal  amercement ; 
hut  he  shall  pay  a  quarter  less  than  the  amereement  mentioned  in  another 
place,  for  he  is  guilty  of  an  offence.  The  grounds  on  which  the  bribe  is 
restored,  are,  that  the  gift  is  made  for  the  purpose  of  deluding :  what  is  the 
rule  if  it  be  given  in  earnest  ?  It  shall  not  be  restored,  for  it  is  given  by 
an  owner  who  is  his  own  master.  But  what  is  given  or  promised  for  the 
purpose  of  deluding,  is  not  good  in  law.  '^  If  a  bribe  be  promised  for  any 
purpose,  <&;c."  (LX)  ;  this  means  what  any  person,  solely  considering  the 
accomplishment  of  his  purpose,  promises  for  the  sake  of  delusion :  and  this 
should  be  understood  of  business  for  which  wages  are  not  proper. 

LXL 

Catyayana: — What  has  been  given  by  men  under  the  impulse  of  lust, 
or  anger,  or  by  such  as  are  not  their  own  masters,  or  by  one 
diseased,  or  deprived  of  virility,  or  inebriated,  or  of  unsound  mind, 
or  through  mistake,  or  in  jest,  may  be  taken  back. 

"  One  diseased ;"  affected  with  disease  and  the  like,  or  impelled  by  hunger 
and  so  forth.  A  gift  made  by  one  deprived  of  virility  is  void,  for  he  has  not 
power  over  the  family-estate ;  but  if  he  give  at?ay  what  he  himself  acquired, 
the  gifb  is  valid.  It  is  not  directed,  that  one  deprived  of  virility,  buying  a 
commodity,  should  not  pay  the  price  ;  hut,  in  regard  to  what  is  given  through 
friendship,  it  is  consistent  with  reason. 

"  Of  unsound  mind ;"  naturally  incapable  of  distinguishing  right  from 
wrong  ;  or  whose  mind  is  alienated  in  consequence  of  disease,  or  of  magical 
arts :  or  who  is  deluded  by  a  promise  in  this  form,  "  I  will  perform  this 
work  for  thee." 

By  saying,  "  it  may  be  taken  back,"  the  gift  is  declared  void.  Dona- 
tions made  under  the  influence  of  grief  or  tho  like,  or  by  a  minor,  must  be 
ufiderstood  from  the  concurrent  import  of  this  text  with  that  of  NIrbda 
(LIII;. 
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LXII. 
VriHASPATI  :— What  is  given  by  a  person  in  wrath  or  excessive  joy, 
or  through  inadvertence,  or  during  disease,  minority  or  madness,  or 
under  the  impulse  of  terror,  or  by  one  intoxicated  or  extremely 
old,  or  by  an  outcast  or  an  idiot,  or  by  a  man  afflicted  with  grief 
or  with  pain, 

2.  Or  what  is  given  in  sport ;  all  this  is  declared  ungiven,  or  void. 

3.  If  any  thing  be  given  for  a  consideration  unperformed,  or  to  a 
bad  man  mistaken  for  a  good  one,  or  for  any  illegal  act,  the  owner 
may  take  it  back. 

A  gifk  made  through  inadvertency,  caused  by  joy,  is  not  void ;  but 
what  is  given  without  discrimination,  the  mind  being  disturbed  by  excessive 
joy,  is  imvalid:  or  it  may  be  understood  of  what  is  given  through  joy 
originating  in  lust.  Inadvertency  or  mistake  have  been  already  expluned. 
"  Extremely  old ;"  one  whose  organs  of  sense  are  impaired :  so  Misba. 
''  Oatoast ;"  banished  for  his  crimes :  the  term  is  so  explained  in  the  Jtetnd- 
emta.  '*An  idiot;"  the  term  is  interchangeable  with  mikd^\a  already 
explaiaed.  *'  Given  in  sport,"  or  in  play :  so  the  Betndeara.  The  word  is 
synonymous  with  that  which  has  been  already  explained,  **  given^in  jest." 

**  Given  for  a  consideration ;"  in  expectation  that  the  donee  wiU  perform 
some  work :  if  the  consideration  be  not  performed,  the  gift  is  void.  *'  To  a 
bad  man,"  (or  to  any  unworthy  man ;)  as  the  gift  of  gold  to  a  man  of  the 
servile  class  ;  or  a  present  to  a  vicious  priest,  where  the  declared  intention 
was  to  give  it  to  a  virtuous  priest  ;  for  the  text  expresses, "  mistaken  for  a 
good  one."  However,  what  is  given  to  an  unworthy  man,  but  without  dis- 
tinguishing whether  it  be  intended  for  a  worthy  person  or  not,  is  valid ;  for 
it  is  declared  that  every  donation  produces  fruit,  and  none  is  declared 
universaUy  unworthy  of  gifts. 

LXIIL 
Menu  : — A  gift  to  one  not  a  Br&hmana  produces  fruit  of  a  middle 
standard :  to  one  who  calls  himself  a  Brdhmanay  double  ;  to  a  well- 
read  Brdlimana*  a  hundred  thousand  fold  ;  to  one  who  has  read  all 
the  Vedasj  infinite. 

LXIV. 

Uncertain  :*-GKfts  are  ever  deemed  virtuous,  even  though  presented  to 
a  Swapdca  or  the  like,  but  especially  if  given  at  a  proper  time  and 
place,  in  proper  form,  and  to  a  worthy  man. 

These  texts  cannot  be  said  to  relate  to  the  gift  of  food  ;  for  there  is  no 
such  linutation.  The  expression,  *^  stone  transports,  not  stone  over  the 
deep,"  is  intended  as  praise  of  men  who  deserve  gifts. 

''To  a  person  who  calls  himself  a  JSrdkmana;^*  who  says,  ''I  am  a 
Brdhmanii;*'  b^t  in  fact  belongs  not  to  the  sacerdotal  class:  and  he  must 
neitber  be  viciou£^  nor  degraded.  ''  Ever,"  at  all  times,  and  in  all  countries, 
"  gifts  are  virtuous,"  or  productive,  even  though  presented  to  a  Swapiea,  (a 
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mixed  class  equal  in  degree  to  the  Chdnddla,)  that  is,  presented  to  aby  per- 
son :  but  especially  if  given  "  at  a  proper  place,"  in  a  country  frequented  by 
the  black  antelope,  or  on  the  banks  of  the  Ganges  or  the  like ;  "  at  a  proper 
time,"  during  an  eclipse  of  the  stin  or  moon;  "in  proper  form,"  looking 
towards  the  east,  delivering  cwa,  iila^  and  water,  and  so  forth ;  **  to  a 
worthy  man,"  to  one  who  has  read  all  the  Vddoi^  such  gifts  "  especiaDy" 
produce  fruit ;  they  produce  the  greatest  reward. 

"  For  any  illegal  act;"  from  this  exposition  of  CHAin)E8WABA,  com- 
pared with  the  gloss  of  CitMi^cabhatta  on  the  text  of  Mekxt  (XLYIII), 
*'  if  the  man  asking  a  gift  for  some  religious  act  do  not  perform  it,  the 
ownet  may  resume  a  gift  thus  applied  to  a  purpose  different  from  a 
religious  one,"  his  meaning  may  be  thus  stated,  *'  for  an  act  not  religious :" 
for  he  admits  such  an  explanation  of  the  text  formerly  quoted  from  G6taka. 
Consequently,  if  a  man  ask  and  receive  a  gifb  for  a  religious  act,  or  for  con- 
sumption, and  give  it  to  a  harlot,  the  donation  is  void. 

What  is  given  for  a  false  accusation  of  adultery  is  a  void  gifb :  what 
Nabeda  and  Cattatafa  call  a  bribe,  or  utbcha^  is  explained,  according  to 
the  texts  of  other  Sagea^  given  for  ;in  illegal  act.  But  this  appears  wrong ; 
for  that  cannot  be  established  in  a  text  of  Narbda  to  the  same  purport, 

LXV. 
Narbda  : — But  what  shall  be  given  ignorantly  to  a  bad  man,  called  a 

good  one,  or  for  an  illegal  act,  must  be  considered  as  ungiven. 

Prom  the  term  " ignorantiy,"  and  from  the  word  "but,"  it  appears 
that  this  text  does  not  set  forth  the  invalidity  of  a  gift  delivered  as  a  bribe  for 
an  accusation  of  adultery ;  and  there  is  no  difficulty  in  saying  that  the  text 
of  Vbihaspaii  relates  to  the  same  subject. 

If  that  for  which  the  gifb  is  made  be  not  performed^  the  giver  may 
resume  it :  so  the  Vivdda  Chintdmeni.  Consequently,  if  a  man,  saying,  "I 
will  give  it  to  dancers,"  do  not  so  appropriate  the  gift,  it  may  be  resumed  : 
but,  the  matter  being  trifling,  a  generous  giver  will  not  resume  it.  Such  is 
the  custom. 

All  these  opinions  should  be  admitted :  but  it  must  be  considered,  that, 
since  the  text  last  cited  expresses  **  what  is  given  to  a  bad  man  called  a  good 
one,"  it  would  be  elegant  in  the  former  text  to  limit  *'  mistake"  to  the  thing 
to  be  given ;  else  there  is  a  vain  repetition* 

LXVI. 

G6TAMA : — The  words  of  a  man  influenced  by  wrath,  excessive  joy, 

terror,  sickness,  or  avarice,  or  of  a  minor,  of  a  decrepit  old  man,  of 
an  idiot,  or  of  one  intoxicated  or  mad,  are  vain. 

LXVII. 
Nareda  : — He  who  foolishly  receives  what  is  deemed  ungiven,  and  he 
who  gives  what  may  not  be  legally  aliened,  should  be  punished  by 
a  king,  who  knows  the  law. 

Void  gifts  of  sixteen  forms,  as  mentioned  by  Nabbba  ;  and  unalienable 

property,  of  eight  sorts,  as  declared  by  the  same.  The  Retndcara. 

The  cases  mentioned  by  other  Sages  should  also  be  admitted  :  and  what 

is  extorted  by  force  is  likewise  considered  as  ungiven  (Chapter  II,  v.  10)  ;  and 

that  is  comprehended,  in  the  text  of  Nabbba,  under  gifts  through  fear. 


Digitized  by 


Google 


4S6  SUBTBlCnOlf  OF  WHAT  HAS  BUN  QIVBK.         [BOOK  II.  €H.  IT. 

A  dne  is  (Ordained  for  bim  who  gives  what  may  not  legally  be  aliened, 
not  for  the  receiTer;  therefore  it  is  not  inferred  that  it  should  be  restored. 
It  follows,  that  a  giflf  of  what  regularly  shoald  not  be  aliened,  is  nererbhe- 
lem  Talid.  If  any  one.  give  away  join t-properfcy,  another  owner  comes  and 
says,  ^'  what  power  had  he  to  giro  the  whole  ?  restore  therefore  my  share." 
He  cannot  say,  "rest<«e  the  whole  estate."  Such  is  the  usage  seen  in  prac- 
tice :  but  custom  is  derived  from  the  ancients,  wko  were  vf  rs?d  in  the  law ; 
it  cannot  therefore  be  forcibly  abrogated.  But  in  some  instancei  custom 
has  been  partly  changed  by  self-authorized  modems,  who  pretend  to  wisdom, 
and  neglect  the  law.  To  reconcile  it,  rsspect  should  be  shown  to  the  rules 
of  jurisprudence,  observing  also  time  and  place.  « 

Lxvm. 

Menu  :— Let  him  fully  consider  the  nature  of  truth;  the  state  of  the 
case,  and  his  own  person  ;  and,  next,  tlie  witnesses,  die  place,  the 
mode,  and  the  time ;  firmly  adhering  to  all  the  roles  of  practice. 
Let  the  king,  inspecting  judicial  proceedings,  detect  &aud,  and  view 
the  truth ;  let  him  considt^r  "the  case,"  or  what  belongs  to  it,  (for  the  term 
may  be  taken  as  a  derivative  bearing  tliis  sense;)  that  is,  the  forensick 
practice  respecting  such  things,  whether  cattle,  gold,  or  the  like :  let  \im 
avoid  trifling  eirors,  lest  he  be  derided  for  bis  want  of  sagacity  ;  and  let  him 
consider  his  own  person,  retoMmbering  that  by  just  decisions  he  will  partake 
of  celestial  bliss,  and  so  forth :  let  him  consider  the  witnesses,  wiheiher  they 
be  observant  of  truth,  or  not:  let  him  consider  tbe  place  and  time,  whether 
they  be  suitable ;  and  the  form,  whether  the  point  contested  be  in  its  nature 
probable  or  improbable,  and  so  forth.  Culluoabhatta. 

Others  thits  explain  the  text :  let  him  consider  the  truth ;  ''  this  man 
speaks  truth ;  that  man  speaks  deceitfully  :**  let  him  decide  the  matter,  de- 
tecting fraud  and  so  forth.  The  same  is  intended  by  Cull^cabhatta. 
Let  him  consider  the  if^thoftheparUf ;  his  assets  iot  the  payment  efa,  flue : 
consequently  the  meaning  is,  that  an  amercement  should  be  imposed  accord- 
ing to  the  ability  of  the  offender.  Let  him  consider  ^^  his  own  person  ;*'  let 
him  reflect,  "  who  am  I  P'  I  who  am  appointed  by  the  supreme  ruler  to 
discriminate  justice  and  injustice,  have  no  other  friend ;  neither  the  accused 
nor  the  accuser  u  a  friend  to  he  treated  with  partiality.  This  is  also  inti- 
mated by  CuLL^CABHATTA.  Let  kim  consider  the  witneeeee;  let  him  con- 
front and  examine  them,  to  ascertain  whether  they  speak  from  contrivance, 
or  relate  the  fact.  Let  him  decide  the  matter  by  incidentally  investi- 
gating the  place  and  time,  and  so  forth  :  in  what  place,  and  in  what  occupa- 
tion, to  approach  the  wife  of  another  is  a  high  offence  ;  let  him  investigate 
all  that,  to  impose  the  severest  fine  fc^  an  fffenea  committed  in  that  place 
and  in  that  occupation.  Again ;  since  criminab,  deserving  capital  punish- 
ment, are  numerous  in  times  abounding  with  iniquity,  the  depopulation  of 
the  realm  mi^ht  he  apprehended;  in  that  case,  instead  of  capital  punishment. 
let  him  confl:^cate  the  whole  estate  of  the  offender^  eommaad  ignomimwt 
tonsure,  and  inflict  oth^'r  punishments,  according  to  the  nature  of  tne  offences, 
includinpj  theft.  Let  him  consider  "  the  form,"  or  nature  of  the  acts :  even 
if  the  act  be  proved  to  have  been  done  in  jest  or  the  like,  he  must  inspect 
the  judicial  proceeding.  ^  ./ 
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